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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

In re: 12 Misc. 381

VARIOUS GRAND JURY SUBPOENAS OPINION AND ORDER

WILLIAM H. PAULEY I, District Judge:

Respondent Subject E seeks to purge the cont@tapon inthis Courts January
24, 2017 order (the “Compulsion Order”) on the basis thahsis “complied in all respects
(Memorandum of Law of Subject E in Support of Motion to Purge Contempt and Vacate
Contempt Citation (“Mot.”) at 3 For the following reasons, Subject E’s motion to purge is
denied, but the sanctions scheduled to begin on February 14, 2017, are suspended until March
20, 2017.

DISCUSSION

On January 24, 2017, this Court found Subject E in civil contempt for violating its
Februay 2013 Memorandum and Order, 924 F. Supp. 2d 549 (S.D.N.Y. 20i8rompelled
her to produce foreign bank records pursuant to a 2010 grand jury subpoena (the “2010

Subpoena) and a 2016 grand jury subpoena (the “2016 Subpogealh re Various Grand

Jury Subpoenas, 2017 WL 361685 (S.D.N.Y. Jan. 24, 2017); ECF No. 60. The Compulsion

Orderimposed monetary sanctions of $1,000 per day—to begin accruing on February 14,
2017—until Subject E fully complied witlhoth the 2010 Subpoena and 2016 Subpoena
(collectively, the “Subpoenas”)Subject E now moves to purge the contempt and vacate its

citation
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TheCompulsion Order recites the relevant factual background for purposes of
resolvingthis motion. (Compulsion Order at 1-5.) Following entry of the CompulsroeQ
Subject E “execute[d] and deliver[ed] authorizations to the banks nantes [ampulsion
Order] and the Gestino Foundation” and additional banks “glean[ed] from the relatedhtrim
case discovery produced by the Government” to produce the relevant recoatsat (84)

According to Subject E, this is all that shediged to do under the terms of the Compulsion
Order. She argues thatquiring “anything further from her would . . . hold her hostage to third
parties’—the foreign entities-“over whom she has no control beyond directing disclosure from
them.” (Mot. at 6.)

The Government opposes the motion on grounds that Subject E has not fully
complied with theCompulsion Order “to produce” records in response to the Subpoenas.
According to the Government, making a request for the disclosure of documéatsHat” of
Subject E’s actual obligation to produce. (Government’'s Response Letter datedriFd.0,
2017 (“Resp.”), at 2.) Moreover, the Governmasderts that it hd'serious concerns” about
whether the foreign entities will actually honor Subject E’s requegisoduce records directly
to the Governmertiecause the requests omitted standard waiver language that taxpayers have
employedn similar situations. (Resp. at 2.)

A “civil contemnor is ordinarily able to purge the contempt and obtain his release

by canmitting an affirmative act."CloseUp Intern., Inc. v. Bergv2010 WL 5558296, at *6 (2d

Cir. Jan. 10, 2010) (internal quotation marks omitted). Indeed, the “power to impose a coercive
civil contempt sanction is limited by a party’s ability to complyhathe Court’s order.”A.V.

By Versace, Inc. v. Gianni Versace, S.p.A., 2004 WL 691243, at *5 (S.D.N.Y. Mar. 31, 2004)

(internal quotation marks omitted). If a party believes it has done all it camfgycwith a



court order, the “burden is on the contemnor to show plainly and unmistakably that compliance
is impossible.” Versace 2004 WL 691243, at *5.

Here, Subject E has taken affirmative steps to comply witiCtdmepulsionOrder.
But she has not fully complied with the Compulsion Ordpriscipal directive which, in clear
and plain terms, compelled her “to locate and produce all foreign bank account records
responsive to the 2010 Subpoena that she has the legal authority or practical abiléntd obt
and to “comply with the June 2016 Subpoena with respect to any foreign bank accounts held by,
or for the benefit of, her or the Foundation . . . [and] to produce any foreign bank accounts held
by the [Gestino] Foundation for the benefit of her childrerfOrder at 1420)

Subject E therefore halsd burden of demonstrating that further efforts to comply
with the Compulsion Order will be fruitless. At this juncture, she has not satisfied thahburde
because there are, contrary to Subject E’s assertions, severahwagghtwhich production of
documents can be achieved. She maintains that the “only course by which [she] couékeindert
to produce any additional ‘required records’ was to execute and deliver autbonszatthe
banks,” which instructed them to produce records directly to the Government. (Mot. ait3.) B
that contention is belied by the fact that “only days after serving theidagtshe received “a
volume of bank documents” including “records of accounts at six (6) banks” from thadsesti
Stiftung trust, which were then “tendered to the Government.” (Mot(@ti®g Declaration of
Alain Leibman, Ex. K).) Indeed&ubject Eacknowledges that she could have requested the
foreign entities to send the recotdsher so that she could produce them to the Government. But

Subject Echose not to do that to “anticipat[e] and obviat[e] any Governmeneomabout

! The selective references to t@empulsionOrder cited by Subject E to justify heurported compliance
are unavailing. Her claims that t@@mpulsionOrder only directed her to “undertake to produc€grfipulsion
Order at 8) “exercise her legal authority and practical ability to obtadwfpubkionOrder at 12) or “make a good
faith effort . . . to produce any ‘required records<ZompulsionOrder at 13)niss the mark
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delays in disclosure” and “to create a direct, Point A to Point B, transmisgioouivinose
records first passing through [Subject E] (perhaps not ever their custamdener counsep”
(Mot. at 5, 7)

The Governmentoicesa concern that Subject Bdending requests—which
instruct the foreign entities to produce records directly to the Governmehtesult in no
production at all. According to the Governrea least one bank has notified Subjedht
“Swiss law bars the production of records directly to a foreign governmentyaigamsponse
to” Subject E’s requests. (Resp. gt $ubject E has the ability to obviate that concern through
various means. & carnobtain the records directly frothe foreign entities and then transmit
thempromptly to the Government. Furthé&in the entirely hypothetical event that Bank X
insists on making production only to Respondent,” she eapéeditiously reransnit such
records to the Government.” (Mot. at 7.) Finally, as the Government notes, “theremg nothi
preventing Subject E from executing the standard waivers [typically exkbyttaxpayers
seeking to obtain Swiss bank documents] that the relevant banks have honored in similar
situations.” (Resp. at 2.) In view of these options, Subject E has not shown “plainly and
unmistakably that compliance” with this Court's Compulsion Order and the Subpoenas “is
impossible.” Versace 2004 WL 691243, at *5.

The caotempt citationincorporated in the Compulsi@rderremainseffective
until Subject E produces all documedt&smanded byhe Subpoenas. However, imposing

sanctions after Subject E has takmgod faithstepsto comply would defeat the purposecofil

2 There is no reason to believe that foreign entitiesn questiorwill refuse Subject E’s request to produce
recordsdirecty to her, which she can then transmit promptly to the Governmehére is amplevidence—
submitted during the course of the Government’s motion for additionetisas (ECF No42)—revealingthat
theseentities were responsive 8ubject E’'sequestsnade both in her capacity as a beneficiary of accounts
maintained by the Gestino Foundation as its settlor, to withdraw and transfer fyratengdisted beneficiaries,

or effect other changesSée e.g, CompulsionOrder at 13.)
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contempt The “chief characteristic of civil contempt is that its purpose is to compeéiesioe
to an order of the court to enforce the rights of the other party to the action. Congibteimis
remedial purpose, the sanction imposed is generally nadmgent on compliance.”

Armstrong v. Guccione, 470 F.3d 89, 101 (2d Cir. 2006) (citine Irving 600 F.2d 1027,

1031 (2d Cir. 1979)). Civil contempt sanctions “may not be imposed as a purely punitive

measure.” Paramedics Electromedicina Comerkidh v. GE Medical Sys. Info. Tech., Inc.,

369 F.3d 645, 657 (2d Cir. 2004).
The Government argues that sanctions should begin accruing in spite of Subject
E’s good faith efforts because, among other things, she “had ample time to obtaievhetrel
documents from third parties in a timely fashion and simply declined to do so.” (R29p. at
But the amount of time it took between the Compul€loder and Subject E’s efforts to locate
all possible accounts and submit authorizations to produce records—approximatelgysine
is not unreasonableSubject E actually appears to have taken several steps whichowrher
view, were intended to facilitan uninterrupted production of documsn{Mot. at 5-6.) But
some of those stepsamely “productionn the first instance to the prosecutor,” (Mot. abh&@y
actuallyhavethe effect of delayng productionand creating unnecessary barriers to compliance
Subject E correctly observes that neither she nor “any government audinority
court, for that mattefcan] compel a foreign bank to respond by producing records as of
February 14th.” (Mot. at 7.) And the Government has represented that after cgriteagéh
counsel for the relevant banks to determine whether they will honor [Subjecté€gweis]; it
is still “awaiting responses.” (Resp. at 2.) Imposing sanctions during this period—when both
Subject E and the Government are awaiting third party action—would amount to punishment.

But the Government cannot wait forevéfrthe foreign entities d not respond to the



Government’s inquiries, or simply refuse Subject E’s instructions in thegrduiorm, Sulgct
E, unlike a hostage, has optionsatdhieve compliance.

Accordingly, the imposition of sanctions, currently scheduled to take effect on
February 14, 2017s suspended until March 20, 2017, to allow the parties to work together and
determine the best means through which production eé@rdsdemanded by the Subpoenas
can be accomplished. The suspension period is intended to allow, for example, the Government
to ascertain whether the foreign entities will actually produce documieatsiyglto it. Butitis
also designed to provide Subject E with more time to continue her good faith efforts, and
ultimately for herto achieve compliancsith the Compulsion Order, whether that means opting
for one of the alternative methods outlined above or an entirely new one.

CONCLUSION

The contempt @ler cited in th&CompulsionOrder “shall remain in effect, and
sanctions of $1,000 per day imposed¢uader shall” accrue beginning on Mag&th 2017
payable to the Registry of Court “until Subject E produces documents responsive to the 2010
Subpoena and 2016 Subpoena.” (Compul€iater at 2621.) The Clerk of Court is directed to
terminate the motiopending at ECF No. 62.

Dated: February 13, 2017 SO ORDERED:
New York, New York '

WILLIAM H. PAULEY III ¢
U.S.D.J.




