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PHILIP KOENIG and ENRICO LUONGO
on behalf of themselves and all others
similarly situated,

DATE FI LED: 1/31/14

: OPINION AND ORDER
Plaintiffs, : 13£V-1186(ER)

- against
BOULDER BRANDS INC. and GFA BRANDS, INC.,

Defendants.

This putative class action arises from PlaintiéfdegationghatBoulder Brands, Inc.
(“Boulder”) and GFA Brands, Inc. (“GFA™collectively, the “Defendants’@eceptively labeled
as “fat free” certaimilk productsthat—due to the addition of an omega-3 oil blenafact
contained one gram of fat per servirigaintiffs bringthree claims under New York State law:
(1) violation of General Business Law (“GBL”") § 349; (2) breach of expessanty; and (3)
unjust enrichrant. Complaint (Compl.”), Doc. 1.

Currently before the Court is Defendsinnhotion to dismiss the ComplainDoc. 12.

For the reasons set forth below, Defendamiotionis GRANTEDIn part and DENIED in part.
I.  Factual Background

Unless otherwise notedye following facts are taken from the allegations in the
Complaint, which the Court accepts as true for purposes of this métenous Horse Inc. v.
5th Ave. Photo In¢624 F.3d 106, 108 (2d Cir. 2010).

a. The Parties
Defendants are Delaware corporations with principal places of businessrpohts

headquarters in New Jersey. Compl. 11 11-12. Defendant Boulder is a consumer food products
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company that markets and séfiatfree” milks under the Smart Balance trademark in New
York. Id. Defendant GFA is a whollpwned operating subsidiary of Bouldhat, likewise,
markets and sellSmartBalance*fatfree” milksin New York In addition to milk the products
at issue contain an omega-3 oil blend. 111, 39. These products include: (1) Snigatance
“Fat Free Milk and Omegas,” (2) SmarBalance‘LactoseFree Fat Free Milk and Omega,”
and (3) SmarBalancé'HeartRight® Fat Free Milk and Ome@s & Natural Plant Sterols”
(collectively referenced herein aSrhartBalancé). Id. § 1 n.1. TheSmartBalancemilks
contain one gram of fat per serving, but the source dhthe the omeg® oil blend, not
milkfat. 1d. 71 50, 59.

Plaintiffs Philip Koenig and Enrico Luongo are New Yoelsidens who allegedly
purchasedSmartBalancestarting in 2009. Mr. Koenig allegedly bought Defendarfsit‘Free
Milk and Omega-3s,” whereas Mr. Luongarchasedefendants“LactoseFree Fat FreMilk
and Omega-3s.1d. {1 9, 10.Plaintiffs claim to havepad price premiumgor both products.ld.
19 7 9-10, 81. Plaintiffs seek to represent a class of New York consumers who puf®imased
Balancebetween 2008 and September 2012 (the “Class Persmg@§riod thaspans fronthe
time Defendants began marketiBgnartBalane@ tothe timeDefendants change®imartBalance
labels. 1d. 11 1 n.1, 8, 75.

b. The Product Packaging
Plaintiffs primarilybase their claims on the contamdappearancef the SmartBalance

cartons. Compl. 1 49-59; Product labels, Ex. A-C to Mot. BsnDoc. 15. Each carton

! Plaintiffs allege that in September 2012, Defendants “changed theinl&iiom” of Smart Balance to “eliminate
the [one] gram of fat per seng” and as a response to litigation filed against them in 2Cbimpl. | 8.

2 While the Complaint, at 1 489, includes images and detaildescriptions of th&mart Balance product labels,
because the Court finds it easier to read the color s@pithe product labels, provided by Defendants as Exhibits
A-C to their motion, it will refer to these versions of the product labels in lieitadions to the Complaint.
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includes four paneis(1) afront label panel(2) a nutrition factsside panel; (3) a side panel that
states “Smart Balanddilks — Great taste angood health...together at last!” atithtadvertises
other SmarBalancemilk products; and (4) a back panel watHEALTH FACTS” text box,
which describes eagiroduct as “real fat free milk” or “real lactefee milk” and ‘important
nutrients,” then lists, in subullets below, the following attributes: “heart healthy DHA/EPA
Omegja-3s,” 20-25% more calcium and protein than whollk and “good source of potassium.”
Product labels, Ex. A-C to Mot. Dismis$he phrase “tastes rich & creamy like 2% milk”
appears under the spout at the top of each caltbnin addition, one side panel e&ch carton
includes the statementnow you don’t have to choose between the full, creamy taste of 2%
milk and the health benefits of fat fredd.

Plaintiffs allege that in total, each SmBelancecarton uses the term “fat free” nine
times, and that “[tlhese statements were false, and intentionally confusingsdealdinig”
because thproducts contained one gram of fat per serving. Compl. 11 5Pahtiffs appear
to acknowledge that eadarton discloses that the product contaire gram of fat per serving in
two places:the front label panel arttie nutrition factpanel Id. 11 50, 59; Product labels, EXx.
A-C to Mot. Dismiss.

i. Front Label Panel

The top third okachproduct’sfront panel features thgellow SmartBalanceogo, and is
the most prominent part of each front panehemiddle third features thgpecific name of the
productoffset by a different background color, and includles phrase “(1g Fat from Ome@a
Oil Blend),” which appears in small white text underngbthproduct name. The bottom third
depictsa splash of white milk coverday aribbonof text advertising that the product “Tastes

Rich & Creamy Like 2% Milk’and has 20-25% more calcium and protein than whole mhie T
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phrase’(1g Fat from Omega& Oil Blend)” is less prominent thari af the other text orthe
front pane) whichis larger, bolder, or capitalized. Product Labels, EXC #6 Mot. Dismiss.
ii. Nutrition Facts Panel

For each of the Smart Balaneglks, the nutrition facts panel specifieseaang size of
one cup, with a total fat content of one gram per serzie@ grams of saturated fat, and zero
grams of trans fat. The total calorie content for one serving is 110 caloriesytkitlofare
from fat. The first three ingredients in egareduct’s ingredient list are: “Grade A Fat Free
Milk,” “Nonfat Milk Solids,” and “Omega-3 Oil Blend (Purified Fish Oil And Sunflon@il —
To Help Maintain Freshness).” The cartaizsnot include any asterisk disclaimer modifying
the omega-3 oil blenlisting on the ingredient list. Product Labels, ExCAo Mot. Dismiss.

c. Website Claims

Plaintiffs also allege that Defendarftaisleadinglymarketed SmartBalanceas “fat
free” on their website. Compl. 11 48-5Plaintiffs represent thd&defendars promotedeach of
the Smart Balance milks on their website as follows:

e “Smart BalanceFat Free Milk and Omega3s The fat free milk that tastes as rich and
creamy as 2% and contains EPA/DHA Om&gaand 25% more calcium and protein
than whole milk.”

e “Smart BalanceHeartRight Fat Free Milk: Try 2 servings a day of our fat free milk
with the rich, creamy taste of 2% and naturally sourced ingredients proven tovieitp |
cholesterol as part of a diet low in saturated fat and cholesterol.”

e “Smart Balance LactoseFree Fat Free Milk and Omega3s Lactosefree, fat free
milk that tastes as rich and creamy as 2%, with 20% more calcium and protein than
whole milk and the benefits of Omega-3s.”

Compl. T 49.



d. Regulatory Context
i. The FDCA and NLEA

TheFederal FoodDrug, and Cosmetic Act (“FDCA”), passed by Congress in 1938,
grantsthe Food and Drug Administration (“FDA”) power to ensure “foods are safe, wholesome,
sanitary, and properly labeled21 U.S.C. 8§ 393(b)(2)(A); Mot. Dismiss at 5 (citiAgkerman v.
Coca-Cola Cq.No. 09 Civ. 0395 (JGRML), 2010 WL 2925955, at *2 (E.D.N.Y. July 21,
2010).% In 1990, Congress amended the FDCA with the Nutrition Labeling and Education Act
(“NLEA”) , which sought “to clarify and to strengthen the Food and Drug Admimnstistegal
authority to require nutrition labeling on foods, and to establish the circumstancesvarater
claims may be made about nutrients in foods.Y. State Restaurant Ass’'n v. New York City Bd.
of Health 556 F.3d 114, 118 (2d Cir. 2009); Pub. L. No. 101-535, 104 Stat. 2353 (1990)
(codified at 21 U.S.C. 8§ 348t seq).. These statutes do not provide for a private right of action.
See21 U.S.C.A. 8 337 (all proceedings “for the enforcement, or to restrain violations, of this
chapter shall be bgnd in the name of the United States” or, under limited circumstances,
brought by astate);Merrell Dow Pharms., Inc. v. Thompsatv8 U.S. 804, 810 (1986).

The FDCA expresslforbids the misbranding of food in interstate commerce. 21 U.S.C.
8 331(a)c), (k). Sction 343f the FDCAsets forth circumstances under whiobd is
considered “misbrand€d.21 U.S.C. § 343. In general, a food is “misbrandetéinfy
particular” ofits labeling is “false or misleading.21 U.S.C. § 343(a)(1). Section 343(q), titled
“[n]utrition information,” addresses the information about nutrients in a foodrhsatbe

disclosed to the public to ensure that a product is properly branded, such as to&sd aalbri

% For the purposes of the FDCA, “food” includes any “article[] used for foattiok for [a] [hu]man...and articles
used for components of any such articld? U.S.C.8 321(f).
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serving size, which appear on the “nutrition facts” panel on packaged fdbds.State
RestauranAss’n 556 F.3d at 118 (citing 21 U.S.C. § 34J0)).

Section 343(rpovernsoptionalinformation about nutritiorthat is, those claims that a
food purveyor maghooseo make about the nutrient content of its produdt.at 118-19; 21
U.S.C. 8 343(. A nutrient content claim is a direct expression about the specific concentration
of a nutrient in a food, for example, “low sodium” or “contains 100 calori8e€21 C.F.R. §
101.13(b)(1).If a food pralucer chooses to include a nutrient content claim on a food label, it
must comply with the applicable regulations promulgated by the. FZIAU.S.C. § 343)(1)-
(2). Of particular relevance hetbe FDA has issued regulations that definesihecific
requirementghat food products, including milk products, must meet in order to support a

nutrientcontent claim obeing “fat freé:

The terms “fat free,” “free of fat,” “no fat,” “zero fat,” “without fat,” “negligible
source of fat,” or “dietarily insignificant source of fat,” or, in the case dk,mi
“skim” may be used on the label or in labeling of foods, provided that:

0] The food contains less than 0.5 gram (g) of fat per reference amount
customarily consumed and per labeled serving ... ; and

(i) The food contains no added ingredient that is a fat or is generally
understood by consumers to containualtess the listing of the ingredient in the
ingredient statement is followed by an asterisk that refers to the statement below
the list of ingredients, which statéadds a trivial amount of fat,” “adds a
negligible amount of fat,” or “adds a dietarily insignificant amount offand

(i)  As required in § 101.13(e)(2), if the food meets these conditions without
the benefit of special processing, alteration, formulatmmreformulation to
lower fat content, it is labeled to disclose that fat is not usually present ioatthe f
(e.g., “broccaoli, a fat free food”).

See2l C.F.R. 8§ 101.62(b) (“[n]Jutrient content claims for fat, fatty acid, and cholesterol content

of foods”) (emphasis added)



ii. Regulations Applicable to Milk
Federal regulationalso specifically provide a standard for what products may be labeled
and sold as milk. The FDCA requires that all foods, including milk, display standardiaetes
on their labels thaaccurately represent their identity, or else they may be deemed misbranded.
21 U.S.C. 8§ 343(g). A food may also be deemed misbranded under the FDCA unless its label
bears its “common or usual name,” to the extent that it has one. 21 U.S.C. 8 343(i)(1)f &hus, i
productclaims to be “milk,” then it must (1) conhpwith the regulatory requirements for “mjlk
in terms of ingredients and composition, and (2) be labeled “milk.” 21 U.S.C. § 343(g).
While the regulations provide a standard identity for whole milk, #t&y permithe
dairy industry to produce and market four types of mil different levels of fat whole milk,
with 8 grams of fat per serving; 2% reduced fat milk, with 5 grams of fat pengei¥b or “low
fat” milk with 3 grams offat per serving; and skim or nonfat milk, with less than 0.5 grams of fat
per serving. 21 C.F.R. § 130.10; Mot. Dismiss at 6-7; Opp. Mot. Dismiss at 6. The parties agree
that to qualify as “fat free,” milk must contain legbsin 0.5 gamsof fat per sering, and must
comply with 21 C.F.R. § 101.62(b), which concennsrient content claims for fatMot.
Dismiss at 6; Opp. Mot. Dismiss at 6.
lii. NLEA Express Preemption Clause
Consistent with thetatute’spurpose of promoting uniform national labeling standards,
the NLEA includes an expregseemption provisiothat forbids the states from “directly or

indirectly establish[ing]...any requirement...made in the labeling of foadgheot identical to”

4 Milk is “the lacteal secretion, practically free from colostrum, obtained&ygdmplete milking of one or more
healthy cows 21 C.F.R. § 131.110The regulations set forth &tandard of identity,” or recipe, for the
components of milk: to qualify as milkpaoduct must contain a minimum combination of “8 ¥ percent milk solid
not fat and ... 3 ¥4 percent milkfatltl. In addition, “[mjlk may have beeadjusted by separating part of the
milkfat therefrom, or by adding thereto cream, concentrated milk, doyaamilk, skim milk, concentrated skim

milk, or nonfat dry milk.” Id.
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the federal labeling requiremergstablished by certain specifically enumerated sections of the
FDCA. 21 U.S.C § 343a) Relevant here, the NLEA preemption provision requires food
producers to comply with the FDA'’s definitions set forth in 21 C.F.R. § 101.13 (“[n]utrient
content claims-general principles”) anél C.F.R. § 101.62 (“[n]utrient content claims for fat,
fatty acid, and cholesterol content of foods”). 21 U.S.C § B&36). The NLEA’s express
preemption provision also applies to section 343(b), which prohibits the sale of a food under
another name; section 343(g), which requires that foods comply with their standarasitf, ide
to the extent that the regulations define them; and section 343(i), which reqoitedd be
labeled using their common or standardized names. 21 U.S.C §(@84B)}-(3).

The effect of the NLEA’s preemption provision is to ensure that the states @acly en
food labeling requirementbat areequivalent to, and consistent with, the federal food labeling
requirementgor certain products, including milkState laws thammpose affirmatively different
labelingrequirements from federal law in these areas will be preemftedtrarivise, state
laws that seeko impose labeling requirements identical to those required by federaltiegsila
will not be preemptedSee, e.glIn re Pepsico, In¢.588 F. Supp. 2d 527, 532 (S.D.N.Y. 2008).

iv. State Regulatory Scheme

New Yorklaw forbids the misbranding of foodh‘language largely identical to that
found in the FDCA. Ackerman2010 WL 2925955, at *4New York’s Agriculture ad
Marketing law incorporates the FDC\labeling provisions and, likewise, provides that food
shall be deemed misbranded “[i]f its labeling is false or misleading in any pearticld.; N.Y.
Agric. & Mkts. Law § 201 (McKinney).New Yorklaw alsoprovidesremediesincluding

private rights of action, for misbranding food under consumer protection laws, such. & GB



349, which broadly prohibits use of “deceptive acts or practices” in business dealings in Ne
York. Ackerman2010 WL 2925955, at *4; GBL § 349.
v. FDA Compliance Policy Guides

Under certain circumstances, federal regulations permit food produceoshand
interested parties to request advisory opinions from the FDA concerning hosulparfibod
products may be labeled, and in responseFIDA may issue statements of policy or
interpretation. 21 C.F.R. § 10.8Fhe regulations explicitly state that certain statements of
policy or interpretation, including statements known as Compliance Policy Goahestitute
advisory opinions. 21 C.F.R. 8§ 10(8%3). The regulations further provide that “[a]n advisory
opinion may be used in administrative or court proceedings to illustrate acceptdble
unacceptable procedures or standards, but not as a legal require?ieGtF.R. § 10.8%).

Defendants argue that, in addition to federal statutes and regulations, FDA CGaaplia
Policy Guides pertaining to so-called “combination products” govern how Smarid@amust
be labeled. Mot. Dismiss at& A “combination product” combines two individual food
components in a single package. According to Defendants, the name of a “combination product”
must (1) include the standardized or common names of both component foods, and (2) join the
names of the component foods using the words “and” or “with.” Examples of “combination
products” include “purified water with added minerals” and “peas and carrotsat 7.

Defendants claim, and Plaintiffs dispute, tapplicablefederal statutes, regulations and
policies allow them to create a combinationguct that contains, in one package, “a ‘fat free
milk’ component having less than 0.5 grams of fat per serving and another component that is not
‘fat free’ provided that the combination product is identified by both names and cexhbgdhe

word ‘and’or ‘with.” Mot. Dismiss at 8. In support of their position, Defendants rely upon
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guidance issued by the FDA for peas and carrots (Compliance Policy Guide § 585.6@MhdPea
Carrots, Labeling of Canned Mixture (CPG 7114.16)), a “final rule” for “Beye=ra Bottled
Water” involving water with added minerals (60 Fed. Reg. 57076 (Nov. 13, 1995)), and
guidance for jellies (Compliance Policy Guide § 550.475, Jellies, Nonstandb(GR&
7110.14)). Mot. Dismiss at 7-8. These sources do not specifically discuss or adtkess mi
products.
e. Plaintiffs’ Claims

While Plaintiffs claim that Defendants violated federal requirements for use tdrth
“fat free” on food labeling, they do not seek relief under federal law; rattearargue that, in
failing to compl/ with federal statutes and regulations, Defendants also violated statelaw
behalf of themselves and the putative class, Plaintiffs bring three News¥te law causes of
action: (1) violation of GBL § 349; (2) breach of warranty; and (3) unjust enrichmentplCpm
6. Plaintiffs claimthatin failing to abide by the FDCA, “Defendants misled Plaintiffs in
violation of [GBL] 8 349 and in breach of their warranties, resulting in Defendants’ unjust
enrichment.” 1d. While Plaintiffs only seek relfaunder state law, they represent that their
claims “mirror the federal requirementdd. 1 6, 22

The gravamen of Plaintiffs’ complaint is tltae SmartBalancemilks arenot, in
actuality,“fat free” because the presence of the orBgd blendraises ther fat content to one
gramper servingwhich exceeds the amount permitteddgeral regulationfor products that
may be labeled “fat free Id. § 37(citing 21 C.F.R. 8§ 101.62(l) Plaintiffs point to“at least
one of Defendants’ competitors,” Horiz@rganic Fat Free Milk with DHA Omegfgs, that
marketed and sold fat free milk with omegail “that was indeed fat free and appropriately

labeled its addition of oil with the appropriate asterisk...in compliance with 21 C.F.R. §
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101.62(b).” 1d. 1 6664. According to Plaintiffs, during the Class Period, SfBatancewas
the only producbn the market labeled “fat free” that contained more than 0.5 grams of fat per
serving® 1d. 1 67.

Plaintiffs claim that Defendants’ misrepresentations wapect to the fat content of
SmartBalancecaused them to suffer economic loss in the form of the price paid for the products,
including price premiumsld. 1 7881.

[I.  Discussion
a. Legal Standard

When ruling on a motion to dismiss pursuant to Rule 12(kt}{6)court must accept as
true all of the factual allegationstiine complaint, and draw all reasonable inferences in the
plaintiff's favor. Famous Horse Inc624 F.3cat 108 However, this requirement does not
apply to legal conclusions, bare assertions, or conclusory statemshitzoft v. Iqbgl556 U.S.

662, 678 (2009) (citin@ell Atl. Corp. v. Twomb\650 U.S. 544, 555 (2007))To survive a

motion to dismissa complaint must contain sufficient factual matter . . . to state a claim to relief
that is plausible on its face.’ld. (citing Twombly 550 U.S. at 570). A claim is facially

plausible “when the plaintiff pleads factual content that allows the court totdeasgasonable
inference that the defendant is liable for the misconduct alleddddt 678 (citingTwombly

550 U.S. at 556)‘Where a complaint pleads facts that areeheconsistent with a defendasit’

® Plaintiffs allege that “the market is saturated with products wtsetthe term ‘fat free’ that add an ingredient that
is a fat or is generally understood by consumers to contain fat, yetyactraply with the labeling requirements of
21 C.F.R. 8 101.62, and unlike [Smart Balance], comply with state I&arhipl.  66. Inddition to the example

of the Horizonproduct the Complaint includes images, including the nutrition labels, of thenioip“fat free”

dairy products that contain “trivial” amounts of added fat: Hood Fat FatfeHalf; Bailey’s Fat Free Irish
CreamCoffee Creamer; Heluva Good! Hatee French Onion Dip; Penn Maid Fat Free Half & Hdtipd Calorie
Countdown Fat Free Dairy Beverage; Darigold Fat Free Sour Cream; Andeid®oi Fat Free Sour Cream;
Cabot No Fat Cottage Cheese; and Naturally Yours Fat Free Sour Gceam.
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liability, it stops short of the line between possibility and plausibility of entitlememtitf.” 1d.
(quotingTwombly 550 U.S.at 557) (internal quotation marks omitted).
b. Defendants’ Motion to Dismiss

Defendants argue thtdte Complaint should be dismissed on three groundshdt)
federal law preempts Plaintiffs’ claims; (2) that Plaintiffs taisufficiently plead theclaims;
and (3)that the relevant statutes of limitatgpar certain of Plaintiffs’ claimsSee generally
Mot. Dismiss.

i. Preemption

Under the Supremacy Clause of the Constitytstate laws are invalid if they “interfere
with, or are contrary to the laws of Congress, made in pursuance of the camstitGibbons v.
Ogden 22 U.S. 1, 211, 6 L. Ed. 23 (1824ederal law can preempt state law if Congress
expresses its intent to preempt the law through explicit statutory lan(feapesss
preemptiof) or, in the absence of explicit statutory language, if the state lanategudonduct
in a field that Congress intended the federal government to occupy exclureddy (
preemption”) or directly conflicts with federal law (“conflict preemptipnSee N.Y. Conéf
Blue Cross & Blue Shield Plans v. Travelers Ins.,, G&4 U.S. 645, 654, 115 S. Ct. 1671, 131 L.
Ed. 2d 695 (1995)Green Mountain R.R. Corp. v. Vermp#04 F.3d 638, 641 (2d Cir. 2005).
Here,only express preemptios at issue

As ariculated by the Supreme Court, “[tlhe purpose of Congress is the ultimate
touchstone in every premption case."Wyeth v. Levinegs55 U.S. 555, 565, 129 S. Ct. 1187,
1194-95, 173 L. Ed. 2d 51 (200@ternal citations and quotation marks omittesde asoN.Y.
SMSA Ltd. P’ship v. Town of Clarkstovwdi2 F.3d 97, 104 (2d Cir. 2010) (citation omitted).

When Congress has considered the issue of preemption and explicitly enaletisdedisat
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includes a premption clause, the implication is that matusside of the preemption clause’s
reach are not preempte@ipollone v. Liggett Grp., Inc505 U.S. 504, 517, 112 S. Ct. 2608,
2618, 120 L. Ed. 2d 407 (1992puch is the case herAs noted by the Second Circuit,
“[h]elpfully, the NLEA is clear on preemption, stating that it shall not be constaupeempt
any other provision of State law, unless such provisiexpsessly preemptadcder [21 U.S.C.
§ 343-1(a)] of the [FDCA]."N.Y. State Restaurant Ass’n v. N.Y. City Bd. of Hea86 F.3d
114, 123 (2d Cir. 2009) (citation omitted) (emphasis in original).

Theexpress preemption provision of the NLBSesnot preempt state law claims that
impose requirementsdentical td federal food labeling requirements. 21 U.S.C § 348}
Rather, the NLB'’s preemption clause bars the states from imposing affirmatively differen
requirements that are not equivalent to, or fully consistent with, the labeling etajpeay
provisions of the FDCA specifically identified in the preemption clause. 21 U.S.C §(343—
see also In re Pepsico, In&88 F. Supp. 2d at 532n addition,“state law causes of action are
not preempted where they merely provide a damages remedy for clainisgatem a violation
of federal law that does not itself provide a private right of actibmre Pepsico, In¢.588 F.
Supp. 2d at 532Ackerman2010 WL 2925955, at *6 (citinBates v. Dow Agrosciences LLC
544 U.S. 431, 432 (2005)).

Thus, the question before the Court is whether Plaintiffs’ claims impose requisefar
food labeling identical to, or different from, those of federal |&8.a threshold matter, the
partiesdispute which federal requirements apply to their food labels because tagnedis
regardinghow SmartBalanceshould be classifiedPlaintiffs note tiat21 C.F.R. § 101.62(b)
addressethe precisesituation at hand hergheaddition of an ingredient that is a fathe

omega-3 oil blend—to a “fat free” food. Opp. Mot. Dismiss at 111laus, Plaintiffs maintain
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that their claims are not preempted hesmathey seek to impose requirements identical to those
of federal law for fat content claims.

In accordance with that regulation, Plaintiffs assert that in order to labebdsqh “fat
free,” defendants were required to state that the addition ohtlega3 oil added only a “trivial”
amount of fat. Because Defendants could not accurately so state, the product could not be
labeled “fat free.”Plaintiffs contend that 21 C.F.R. § 101.62(b) does not exempt “combination
products” and “no authority permis [Defendants] to add fat back into fat free milk to the point
where the resulting product contains more than 0.5 grams of fat per serving atildi gadl the
product ‘fat free mk.” Opp. Mot. Dismiss at 6see also idat13, 15.

In opposition, [@fendants argue th8martBalancemust be classified as“combination
product,” and not just milk, becaugeontairs fat from omega3 oil, a nonmilk source.
Defendants emphasize that “the om&gail blend is not anadded ingredientthat is a fat”
becausdederal milk regulations governing the standard of identity for milk, as wéheaSilled
Milk Act, prohibit the addition of nodairy fatsto milk; therefore, they argue, Sm&dalance
must be viewed asmulticomponent food consisting of ome8ail and fat free milk Reply
Supp.Mot. Dismissat4-5 (emphasis in original)Defendants also argue that, because the
federal standards of identity define milk based ugn@amount ofmilk solids relative to milkfat,
they cannot labeébmartBalancelow fat’ becausélow fat” milk must contain morg¢han 0.5
grams ofmilkfat Mot. Dismiss at 13.4.

Defendantgurtherargue, lased upon their interpretationleBDA Compliance Policy
Guidesfor “combination productssuch as water with added minerdlgtfederal law doesot
require the entirety of a “combination product” to have less than 0.5 grams of $atrpieg in

order for the product to use the words “fat freeits name.Rather, eacindividual component
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of a “combination product” need ondatisfythe applicable labeling requirements for that
component. Reply Supp. Mot. Dismiss atThus, Defendants argumat Balancecomplied
with all relevant FDA requirementsecause (1) th¥at free milk componenicomplied with the
requirements fotfat free milk,” and (2) the namesf the SmarBalancemilks “clearly disclosed
the presence of the ome@ail blend,” in compliance with sections 343(g) and(ijhe FDCA.
Mot. Dismiss atl0. Thus, Defendants claim that Plaintiffs’ causes of acii@expressly
preempted because they require something more or different than the federahrents
applicable to “combination productsld. at 9.

The Court concludethat Plaintiffs’ claims are not preempta@spective of which
regulations apply to the products at iss@s.an initial matter, Plaintiffs’ claims explicitly track
the requirements imposed by federal law for fat content claims. Plaingfidyrseek damages
from Defendants under state law for their alleged failure to comply héthabeling
requirements of 21 C.F.R. § 101.62(b). Compl. 11 4, 3'Adkerman2010 WL 2925955, at
*6. Nothing in the language of the FDCA, NLEA, or related regulations expragsypts
state law claims for deceptive practices, breach of expresantgror unjust enrichment
premised upon an alleged failure to follow federal food labeling requirementscuRalyi
because the NLEA’s preemption provision allows state law claims that imposeneejts
identical to federal food labeling lathe Cout finds that Plaintiffs’ claims are not preempted.
See, e.gAckerman2010 WL 2925955, at *@&majlaj v. Campbell Soup Cd@82 F. Supp. 2d
84, 93 (D.N.J. 2011).

In addition,with respect to Plaintiffs’ breach of express warranty claims, the Supreme
Court has held that breach of warranty claims do not impose an additional “requirent”

state law, because the duty to honor a promise voluntarily undertaken cannob#adid to be
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‘imposed under state law,’ but rather is best understood &staken by the manufacturer
itself.” Ackerman2010 WL 2925955, at *2¢&iting Bates 544 U.S. 431 at 444-4&ipolloneg
505 U.S. at 526). While it is also true, as Defendants note, that a breach of waaiantyasied
on language mandated by federgulations would be preempted, hdiee essence of Plaintiffs’
complaint is that Defendants used languagewaanot approved by the FDA, asfdiled to
conform with the requirements of 21 C.F.R. § 101.62(b). Reply Supp. Mot. Dismiss at 6;
Horowitz v.Stryker Corp.613 F. Supp. 2d 271, 285 (E.D.N.Y. 2009 laintiff’s breach of
express warranty claim is preempted to the extent that it is premised oagfipdved
representations made by the manufactOréeiting Lake v. Kardjian 22 Misc. 3d 960, 874
N.Y.S.2d 751, 754 (N.Y. Sut. 2008). Thus, Plaintiffs’ breach of warranty claims are not
preempted.Stewart v. Smart Balance, In&No. 11 Civ. 6174 (JLL), 2012 WL 4168584, at *6
(D.N.J. Jun. 26, 201Zxiting Ackerman 2010 WL 2925955, at *7)\.Y. State Conf. of Blue
Cross & Blue Shield514 U.S. at 654-55.

Defendantsauthority in support of their preemption arguments do not compel a different
conclusion forseveral reasongrirst, Defendants’ “combination products” theory of preemption
is untenable to the extent that it is based on FDA Compliance Policy &@deMot. Dismiss at
10-11, 12 n.3), which constitute advisory opinions. 21 C.F.R. § 10.85. An advisory opinion
“may be used in administrative or court proceedings to illustrate abtepiad unacceptable
procedures or standards, but not as a legal requirenmrdfeéssionals & Patients for
Customized Care v. Shalals6 F.3d 592, 596 (5th Cir. 199&jting 21 C.F.R. § 10.8p). As it
is non-binding guidance, the FDA’'s Compliancdié3oGuide “is not entitled to preemptive
effect.” In re Frito-Lay North Amer., Inc. All Natural LitigNo. 12 MD 2413 (RRM) (RLM),

2013 WL 4647512, at *10 (E.D.N.Y. 2013) (citirmg, Holk v. Snapple Beverage Corp.75
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F.3d 329, 342 (3d Cir. 2009pee alsd’orrazzo v. Bumble Bee Foods, L1822 F. Supp. 2d
406, 411-13 (S.D.N.Y. 2011)inding thatcertaindocuments issued by the FDA, includimg
Compliance Policy Guide regarding methy¢rcury content in seafood, did not create a
“pervasive federakgulatory schenieconcerning the allowable methyl mercury content in tuna
sufficient to preempt state law

In this regard, the Court finds persuasive the district court’'s decisBtewart v. Smart
Balance, Ing.which involved one of the same produatsssue her@the same Defendants, and
substantially similar claims for violation of a consumer fraud statutdesath of express
warranty brought under New Jersey la8ee2012 WL 4168584 As they dohere, inStewart
Defendants argued that fedeial preempted the plaintiffs’ putative class action claims because
Defendants followed the FDA Compliance Policy Guides for multicomponent foods. The
Honorable Judge Linares rejected Defendants’ arguments because ‘d@sdilid] not point to
any reguléions or policy regarding multicomponent products specifically applicablelko amid
none of the policy guidelines or regulations specifically[tleafth the type of products at
issue.” Id. at *6. So too hereDefendants have not cited any FIpalicy or guidancehat
directly addresses thmilk products at issue—or indeeahyguidance related to fat free claims
involving a “combination product.”

Defendants argue that Judge Linares’s decision is fleeduse express preemption
does not require argyle regulatiorgoverning the product at issublot. Dismiss at 1416.
Defendants claim that, because the FDA cannot be expected to opine with respery to

variety of food, “all relevant statutory provisions, regulations, and policy statisinrmusibe

® The plaintiffsin Stewartallegedlypurchasd the “Fat Free Milk and Ome@s,” and sought to represent a class of
consumers who purchased any of the three Smart Balance milks.

17



analyzed and applied to determine what is permitteter the circumstanced/ot. Dismiss at
16. Defendants’ criticism misses the mhdcause the FDA'advisorypolicy statements and
guidance are not amenable to generalizamoesshe multitudinas variety of foogroducts.
Becauseauestions from manufacturezencerning specific products often serve as the impetus
for the FDAto issueCompliance Policy Guiek’ the Court finds no basi® infer that the FDA
intended these forms of guidance to apply to products other than those idéntifi@ahe
Moreover, the products addressed in the guidaited by Defendants-bottled water,
peas and carrots, and jelkeslo not involve the combination of an ingredient that is a fat with a
“fat fre€’ food, a combinatiothat thefederal regulations specifically addredsewhergat 21
C.F.R. § 101.6(). While the Court acknowledges that the concept of adding minerals to
purified waterparallels the idea of adding ome8ails to fat free milkthat guidance does not
opine onthe FDAregulationsconcerningat content claims. Accordinglfpefendants’
comparison between Sm&alanceand bottled water with added minerals is unpersuasive.
Thus,as inStewarf the Court finds that the FDA policy and guidelines pertaining to

multicomponent foods provide no basis on which to preempt Plaintiffs’ claims.

" For example, th€DA advisory opinioron “bottled water” cited by Defendants was created based upon more than
430 comments received by the FrAm trade and retail associations, retailers, manufacturers, consumers an
consumer groups, health care professionals, professional societies)rgent organizains, State groups, the U.S.
Congress, and universitiesresponse to the FDA’s proposal for the standard identity of bottled. watex excerpt
cited by Defendantgrovides in part,that:

FDA advises that water from a community water system that has beeedtteameet the
definition of “purified water” in §165.110(a)(2)(iv), and is labeled@agified water” or one of its
alternative names, is exempt from the labeling requiremengl65.110(a)(3)(ii)). Water with
minerals added for taste is cgitered a mulkcomponent food, and the labeling “from a municipal
source” describes only the water ingredient. Thus, if minerals are adgedifited water for
taste, and the label states that the product is “purified water (avfatsyalternative naes) with
minerals added for taste,” the product is exempt from 8165.110(a)(3)(@ubmcthe water
ingredient meets the criteria for the exemption.

Beverages: Bottled Water, 60 Fed. Reg. 5707657104 (Nov. 13, 1995).
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Finally, Defendantsarguethat namingsmart Balancélow fat milk,” instead of using the
nomenclature for a combination food (fat free naiid or with omega3 oil), would violate the
standard identity of milk and the Filled Milk Act of 1923, which prohibits producers from
selling in interstate commercany milk to which any fat or oil, other than milk fat, has been
added® Mot. Dismiss &14; Reply Supp. Mot. Bmiss at 67. This argument is unconvincing.
As explained by a less&nown footnote irUnited States v. Carolene Products Gbe Filled
Milk Act targeted theonce widespreagractice of substituting vegetable or coconut oil for butter
fat in milk, which enabled producers to manufacture and sell their products at a lower cost than
pure milk, but jeopardized consumer health. 304 U.S. 144, 149 n.2 (1988 pafiesappear to
acknowledgehowever, that Horizon manufactured a product called “OrganiEteat-Milk with
DHA Omega3” thatcomplied withboth the “combination product” guidanaad the federal
regulations for fat content claims. Mot. Dismiss at 10; Opp. Mot. Dismiss at 12 n.&owor
Defendants acknowledge that it is unclear whetheFikel Milk Act remains goodaw. Mot.
Dismiss at 14 n.4 (citinyliinot Co. v. Richardsar850 F. Supp. 221, 223 (N.D. Ill. 1972)

Accordingly, the Court DENIES Defendants’ motion to dismiss on preemption grounds.

8 pursuant t®1 U.S.C. § 61(cFilled Milk Act), Congressiefined “filled milk” as

any milk, cream, or skimmed milk, whether or not condensed, eat@glpr concentrated,
powdered, dried, or desiccated to which has been added, or \Whkhbeen blended or
compounded with, any fat @il other than milk fat, so that the resulting product is in imitation or
semblance of milk, cream, or skimmed milk, whether or not condeasagdorated, concentrated,
powdered, dried, or desiccated.

° The International Dairy Foods Association (“IDFA”), of which Dedant GFA is a member, states inhtik and
Milk Products Labeling Manuahat “the [IDFA] believes that the addition of fats, oils, or fat or oil contginin
ingredients to a fat free claim is acceptable as long as the product does not exgeah® fier reference amount.”
Compl. 11 5, 4315.
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il. Sufficiency of Pleadings

With respect to Defendants’ contention tRédintiffs have failedto sufficiently plead

their claims the Court GRANTS in part, and DENIES in part, Defendants’ motion.
1. General Business Law (GBL") § 349

To state a claim foaviolation of GBL 8349, a plainff mustallegethatthe defendant
engaged in (1) a consumeriented business practice or act that was (2) matenmadifeading
and (3)theplaintiff suffered an injury therebySee, e.gCity of New York v. Smokes
Spirits.Com, InG.12 N.Y.3d 616, 621, 911 N.E.2d 834, 838 (20@ytman v. Chemical Bank
95 N.Y.2d 24, 29, 709 N.Y.S.2d 892, 731 N.E.2d 608 (20@0aimsbrought undeGBL 8§ 349
are not subject to the heightened pleading requirements set forth in Rul@a{i. v.

Walgreen Cq.No. 12 Civ. 8187\{B), 2013 WL 4007568, at *7 (S.D.N.Y. Aug. 7, 2013) (citing
Pelman ex rel. Pelman v. McDonald’s Cqrg96 F.3d 508, 511 (2d Cir. 2005)

Defendants contend th&martBalance‘conspicuously and unambiguously” stated, on
the front panels, that the products contained one gram of fat from the omega-3 oil blend. Mot.
Dismissat 1. Defendants argue that Plaintiffs have failed to state a claim because Defendants
fully disclosed theotal fat content on #ir packaging, and therefore did not metiy mislead
consumers. Mot. Dismiss at 17-20; Reply Supp. Mot Dismiss at 7-8.

New York courts employ an objective test to asseissther ardlegedly deceptive
practice is “likely to mislead a reasonable consumer actingnablounder the circunmastces.”
Wilner v. Allstate Ins. Cp71 A.D.3d 155, 165, 893 N.Y.S.2d 208, 216 (2Qtantions
omitted);Cohen v. JP Morgan Chase & Cd98 F.3d 111, 126 (2d Cir. 2007) (applying state

law). “Such atest ... may be determined as a matter of law or fact (as uadlicages requirg)
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Oswego Laborers’ Local 214 Pension Fund v. Marine Midland B&88KN.Y.2d 20, 26, 623
N.Y.S.2d 529, 647 N.E.2d 741 (1995).

Here, a reasonable consum&wing the SmarBalancepackagingnay very well
concludethat itincludes one gram of fat per servingeeProduct Labels, Ex. A-C to Mot.
Dismiss. As inVerzani v. Costcgovhere the court found that the product’s namigh+#mp tray
with cocktail sauce*alerted consumers to the fact that the shrimp tray included something
more than just shrimp, here, Defendamtdk products includ®oth “Fat FreeMilk” and
“Omega3s” in their namesalerting consumerw theexistence ohonimilk components.
Verzani v. Costco Wholesale Cqrio. 09 Civ. 2117 (CM), 2010 WL 3911499, at *2 (S.D.N.Y.
Sept. 28, 2010). However, a reasonable consumer alggfbcus on the more prominent
portion of the product label that touts the productas FreeMilk and Omega-3%,and
overlook thesmaller text that discles the fat contenbn the front of theartonor the nutrition
label. SeeProduct Labels, Ex. A-@® Mot. Dismisssee alsd-rito-Lay N. Am., Inc. All Natural
Litig., No. 12 MD 2413RRM) (RLM), 2013 WL 4647512, at *16 (E.D.N.Y. Aug. 29, 2013)
(“[1]n resolving the reasonable consuniequiry, one must consider the entire context of the
label.”). Because it is unclear to the Court whether, as a matter of lmasanable consumer
might be confused or misled about thecontent ofSmartBalancebased upon its packaging,
the Court DENIES Defendants’ motion to dismiss as blasis Ackerman2010 WL 2925955,
at *15-*16 ([denying motion to dismissiotwithstanding disclosure of the product’s sugar
contentbecausé[t]he fact that the actual sugar content of vitaminwater was accusdsgbd in
an FDAmandated label on the product [did]t eliminate the possibility that reasonable
consumers may be misled” into believing that “vitaminwater” solely conlstgteitamins and

wate; Wilson v. Frite-Lay N. Am., In¢.2013 WL 1320468, at *12-13 (N.D. Cal. Apr. 1, 2013)
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(deeming sufficient allegations tHat reasonable consumer could interpret a bag of chips
claiming to have been ‘MBe with ALL NATURAL Ingredients’to consist exclusively of natural
ingredients, contrary to the reality debed in the nutrition box” because “[e]ven though the
nutrition box could resolve any ambiguity, the Court cannot conclude as a mattey iof tlhe
context of a Rule 12(b)(6) motion, that no reasonable consumer ®uldceived by the
[labels].” (citations omitted))accordIn re Frito-Lay N. Am., Inc. All Natural Litig2013 WL
4647512 (concluding thathat a reasonable consumer would believe that the phrase “all natural”
meanswith respect to the presence of genetically modified organisms, even @nough
explanatory ring of text statingido MSG—no peservatives-no atificial flavors” surrounded
the words “all natural,faises a factual dispute that cannot properly be resolved on a motion to
dismisg.

Defendants also argue that Plaintiffs insufficigratliege injury and causation. Mot.
Dismiss at 17; Reply Supp. Mot. Dismiss at 8 mi8plaintiff adequately allegasjury under
GBL § 349by claimingthat he paid a premium for a product basetherallegedlymisleading
representationsSee, e.gStutman95 N.Y.2d at 30, 709 N.Y.S.2d 892, 731 N.E.2d 608;
Ackerman 2010 WL 2925955, at *23Here,Plaintiffs claim that, but for Defendants’ “unfair
and deceptive practices,” they—and the putative class—would not have purchased, or paid a
price premiumdr, SmartBalance Compl. 11 7, 81. IndeeB|aintiffs claim that they paid price
premiumsspecifically “based on Defendantsisrepresentations,” arallege thatheydeserve
damages in the amount of either the purchase prices, or the price premairte\tipaidor
SmartBalance Id. § 81. Accordingly, the Court finds that Plaintiffs have adequately alleged
injury underGBL 8§ 349, andhusalsoDENIES Defendants’ motion to dismiss for that reason.

Ackerman 2010 WL 2925955, at *2FEDbin v. Kangadis Food IncNo. 13 Civ. 2311JSR),
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2013 WL 6504547 (S.D.N.Y. Dec. 11, 201d@eeming allegations sufficient to state a claim
underGBL § 349where “[tlhe deception is the false and misleading label, and the injury is the
purchase price.))Rodriguez v. It's Just Lunch,tlh No. 07 Civ. 9227(SHS) (KNF), 2010 WL
685009, at *9 (S.D.N.Y. Feb. 23, 2010) (“[C]lonsumers who buy a product that they would not
have pirchased, absent a manufactuwsdeceptive commercial practicdgve not suffered an
injury cognizable under NYGBL § 349,” but allegations that the plaintiff paid a price premium
based upon deceptive practices are sufficient to state an injury).

With respect to Defendants’ argument that the Court should, at a minimum, limit
Plaintiffs’ claimed damages the alleged price premium that they pdiee Courtwill address
the issue of the measure of damages a later jundtaeressary Mot. Dismiss at 8 n.8.

2. Breach of Warranty

TheU.C.C. provides thdfa]ny affirmation of fact or promise made by tkeller to the
buyer which relates to the goods and becomes part of the basis of the bargairaoreapesss
warranty that the goods shall conform to the affirmation or promise.” N.Y. U.C.QI18¢H(a)
(McKinney 2012). © state a claim for breach of express warranty, a plaintiff must allege that
“there was an affirmation of fact or promise by the seller, the natural tendewtych was to
induce the buyer to purchase and that the warranty was relied upon to the plagttiffierat.”
DiBartolo v. Abbott Labs914 F. Supp. 2d 601, 625 (S.D.N.Y. 201d)ations omittedl

To the extent thaDefendants argue that Plaintiffs fail to state a claim because they never
warranted that Smart Balance contained less than 0.5 grams of total fav/pey, sexd disclosed

the fact of onggram of fat per serving in multiple places on the product packaging, the Court
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finds that the cases cited by Defendants are distinguistatiteply Supp. Mot. Dismiss at 9;
Mot. Dismiss at 2222. At this juncture, iewing the allegations in the light most favorable to
Plaintiffs, the Court cannot conclude that Defendants’ disclosure of the Smart®&&da
content negated the alleged promiseated by the words “fat fréeand will not dismiss the
claim on this basisSee, e.gln re Frito-Lay N. Am., Inc. All Natural Litig2013 WL 4647512,
at *16, *27(finding that plaintiffs adequately alleged that the phrase “all natural” codagt
label for Tostitos, SunChips, and Bean Dips created a statement of fact that coultdauppor
express warranty claimnder New York lawbecausét was part of the basis of the bargain;
there, the products at issue listed “corn and corn derivatives” among thedaiargs on the
nutrition label, but did not specify whethie ingrediets were genetically modifiedSmajlaj
782 F. Supp. 2dt 103(finding that plaintiffs adequately stated a claim for breach of express
warranty under New Jersey law premised upon literally true but misleasiggdge on “less

sodium” tomato soup label).

%1 Grinnell v. G. Beames & Sons, Int9 Misc. 3d 1113(A), 859 N.Y.S.2d 903 (Sup. Ct. 20@8&gd in Mot.
Dismiss at 22), the plaintifa farmer, sought compensation for damage to his crops, allegedly cgubked b
defendant’s negligent spraying of his fields with chemicals. Affteplaintiff initiated the suit against him, the
defendant brought a thiglarty action against the manufacturer and distributor dfi¢hieicidethat he had usesh
the plaintiff's cropsincluding a breach of warranty claif®n summary judgment, tteurt dismissed the
defendant’s claims against the thpdrty defendants, including for breach of warranty, because the deféaitizht
to adduce any proof that tideamage to plaintiff's crops resulted from a defect in the herbicides. Iticaxidhe
court noted that the instruction sheets accompanying the herbicide “spgcifichide[d] ‘alfalfa’ among the
weedsthey are intended to kill or controkind thus;[c]learly there was no ‘warranty’ or agreement, express or
implied, that their application to alfalfa plants would not damage thosesglan

Grinnellis of limited help to resolving the instant motion for several reasbinst, Grinnell was decided
at the summary judgment phase atwks not address pleading requirements for a breach of warranty claim under
New York law. Second, unlike this case, none of the parti€siimell alleged that the damage to the crops
resulted from statements made onhbebicides’labeling Here, the issue before the Court here is whether
Plaintiffs have sufficiently alleged the existence of an express walsased on the words “fat free” on the Smart
Balance labels, even though Defendants also disclosed the onefdedmper serving on their product packaging.
Grinnell does not offer a parallel analogy.

In DiBartolo, thesecond case cited by Defendants, the breach of express warranty allegé¢idns fa
because the plaintiff did not specify which words allegedly createdahanty, and claimed that a product ad
created a misleading effect in the aggregate. 914 F. Supp. 2d-26 G2ted in Mot. Dismiss at 22; Reply Supp.
Mot. Dismiss at 9). Herghe alleged basis of the warranty is graaticularphrase “fafree.” Compl. { 84.
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However,the Court notes that under New York law, privgyan essential element of a
causeof action for breach of express warranty, unless the plaintiff claims to hemebesonally
injured. DiBartolo, 914 F. Supp. 2d at 624-25 (citing N.Y.U.C.C. § 29318 Ebin v. Kangadis
Food Inc, asimilar casewherein the plaintiffs allegetthat an oil manufacturer breached an
expressvarrany that its product was “100% Pure Olive Oil,” Judge Rakettithat the
plaintiffs’ failure toadequatelylead priviyy was fatal taheir express warranty claim:

Under New York law, privity is normally an essential element of a causeiof act

for express warranty .[hJowever, the U.C.C. includes a personal injury

exception.While in New Jersey, “the absence of privitp longer bars a buyer

from reaching through the chain of distribution to the manufacturer,” New York

maintains the requirement of privity. Here, because no personal isjaitgged,

privity is thus required to assert a breach of warranty claim use\erYork law.

Plaintiffs have not alleged that they were in privity with Kangadis and thus any

breach of warranty under New York law must fail.

2013 WL 6504547, at *6 (internal citations and quotation marks omittéee,as inEbin,
Plaintiffs have pleaded solely economic injury, and therefore privity is rebuarassert a breach
of warranty claim.lId. (citing DiBartolo, 914 F. Supp. 2d at 624-25e alsd\.Y.U.C.C. § 2—
318. However,Plaintiffs merdy allege that they purchased Defendants’ prtsltio the state of
New York,” but do not specify where, or from whom. Compl. 11 9, 10.

The Court finds that, because Plaintiffs have failed to allege that they wereity wiih
Defendants, their claim for breach of warrantbyder New York law is BBMISSED ,without
prejudice. Ebin, 2013 WL 6504547, at *6.

3. Unjust Enrichment
To state a claim founjust enrichmeninder New York lawa plaintiff must allege that

“(1) the defendant was enriched, (2) at the expense of the plaintiff, and (3) ...dtheoul

inequitable to permit the defendant to retain that which is claimed by the plaiBéfon v.
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Pfizer, Inc, 42 A.D.3d 627, 629, 840 N.Y.S.2d 445, 448 (20@it)ng Clifford R. Gray, Inc. v.
LeChase Constr. Servs., LL&1 A.D.3d 983, 988, 819 N.Y.S.2d 182 (2006¥kt, an unjust
enrichment claintannot survivéwhere it simply duplicates, or replaces, a conventional contract
or tort claim.” Corsello v. Verizon New York, Ind8 N.Y.3d 777, 790-91, 967 N.E.2d 1177,
1185,rearg. denied 19 N.Y.3d 937, 973 N.E.2d 187 (201Epin, 2013 WL 6504547, at *7.

Here,Plaintiffs claim that theypurdhasedSmartBalancebecause of Defendants’
purported misrepresentations, aneféhdans allegedly retained the revenue generated from
Plaintiffs’ purchasesComg. 11 9395. Accepting the truth of the allegations in the Complaint
Defendantseaped a financial reward at Plaintiffs’ expenb®wever tothe extent that
Plaintiffs’ otherclaims succeedthe unjust enrichment claim is duplicative,” and “if plaff#i
other claims are defective, an unjust enrichment claim cannot remedy the defsrtellq 18
N.Y.3dat790-91, 967 N.E.2d at 1185. Accordindlye Court finds thaPlaintiffs’ unjust
enrichment claim is merely duplicatie¢ their other caused action and DISMISSES this
claim. Id.; Ebin, 2013 WL 6504547, at *5, *7 (holdirthat plaintiffadequately pleadeclaims
under New York law for violation of GBL § 348gegligent misrepresentation, aindud but
dismissing unjust enrichment claim as duplicative).

lii. Statutes of Limitations

Finally, Defendantarguethat Plaintiffs’ claims should be dismissed to the extent that
relevant statutes of limitatigrbar them. MotDismissat 23. Defendants allege, arRlaintiffs
do not contesthat the relevant statutes of limitatgdmar Plaintiffs from bringing a GBE 349
claim for purchases made prior to February 21, 2010 and a breach of express wiairanty c
based on purchases made prior to February 21, 2009. Reply Supp. Mot. Dismiss at 10 n.9.

Accordngly, the Court GRANTS Defendants’ motionthat respecand DISMISSE Swith
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prejudice, Plaintiffs’ claims to the extent that they include a GBL § 349 claim for purchases
made prior to February 21, 2010 and a breach of express warranty claim based on purchases
made prior to February 21, 2009. See N.Y. C.P.L.R. 214 (McKinney) (three-year statute of
limitations applies to claims brought under GBL § 349); Woods v. Maytag Co., No. 10 Civ. 0559
(ADS) (WDW), 2010 WL 4314313 (E.D.N.Y. Nov. 2, 2010) (per N.Y. U.C.C. 2-725, four-year
statute of limitations applies to claims for breach of warranty).

Given that the Court has dismissed Plaintiffs’ unjust enrichment claim, the Court need
not address whether it may be time-barred.
IHI. Conclusion

For the reasons set forth above, Defendants’ motion to dismiss the Complaint is
GRANTED in part and DENIED in part. The Clerk of the Court is respectfully directed to
terminate the motion, Doc. 12.

The parties are to appear for a status conference on February 20, 2014 at 9:30 a.m.
It is SO ORDERED.

Dated:  January 29, 2014
New York, New York

- (L

Edgardo Ramos, U.S.D.J.
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