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: DATE FILED: 02/14/2014
SANDRA D. THOMPSON

Plaintiff, : 13 Civ. 1516 JMP)

-V- : MEMORANDUM
OPINION AND ORDER

DEUTSCHE BANK TRUST CORPORATION et al.

Defendant.

JESSE M. FURMAN United SatesDistrict Judge:

Plainiff Sandra D. Thompson, proceedprg se suesDeutsche Bank TragCorporation
(“Deutsche BanR, Seth Waugh, Shari Goldfarb, and Richard O’Con(teljether,
“Defendants] to recover alleged unpaid pension fuhdBlaintiff's causeof action isbest
characterized aarisingunder Section 502(a)(1)(b) of the Employee Retirement Income Security
Act of 1974 (“ERISA”), 29 U.S.C. § 1132(ayhich allows a participant to bring a claim to
“recover benefits due to [her] under the terafi [her] plan.” Pursuant to Rule 12@®)of the
Federal Ruls of Civil Procedure, Defendantsoveto dismisghe complaint. (Docket No. 14).

For the reasons stated below, Defendants’ masiGRANTED.

! In earlier pleadings, Plaintiff had also named as a Defendant CT Cap@gstem.

(Compl. (Docket No. 1); Am. Compl. (Docket No. 3)). Plaintiff later conéd that CT
Corporation System was named by “mistake,” and she oniittenn the Second Amended
Complaint. (Pl.’s Mem. Law Aff. Opp’n Mot. (“Pl.’s Mem. Law”) (Docket No. 19) 1 2.
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BACKGROUND

The following facts, taken from the Second Amended Compl&#C”) (Docket No.
20),areassumed to be true for purposes of this mot®ee, e.gHogan v. Fischer738 F.3d
509, 512 (2d Cir. 2013)Plaintiff is a former Banker’s Trust employee. (SAC R).the course
of her employmet) which began on February 5, 1970, she enrolledreettifferent employee
pension plans: the Banker’s Trust Pension Pi&ension Plal), the Savings Incentive Plan/Tax
Option Progran{“SIP”), and the Deductible Employee ContributidestirementAccourt
(“DECRA”). (Id.). On January 19, 1984, she left her employment at Banker’s Trust after nearly
fourteen years (Id.). Deutsche Bank acquired Banker’s Trust in 1999; in due cainese
Pension Plamvas merged into Desche Bank Holdings Cor@ash Accant Pension Plan
(“Cash Account Pension Plan”) aBdP was mergednto the Deutsche Bank Matched Savings
Plan. (Defs.” Mem. LavBupp. Mot. To Dismiss (“Defs.” Mem. Law”) (Docket No. 15) 1).

From the Cash Account Pension RIRtaintiff expected taeceiwe, anduntil 2008 did
receive,monthly benefit payments of $469.01(SAC 2 5; id., Ex. 4). As of January 1, 2008,
however,Deutsche Bankeducedhe monthly payment to $17.01ld(5). Plaintiff filed a claim
to adjust the monthly rate andrecoverthe lost payments, which Deutsche Bank denied; she
appealed the denial on December 31, 201d., Ex. 3at 1). In a letter dated March 7, 2012,
Deutsche Bank explaingdat thedenial ofherclaimwas based on Section 9.3(e) of the Pension
Plan, or the Age 62 Level Income Optiord.). Relying on that provision, Deutsche Bank
explained thaPlaintiff had “receive[d] an enhanced bengfitor to age 62" and that “pie

reduced monthly benefit bec[ame] effective as of the first day of the mordtvitadl [her sixty

2 One of Plaintiff’'s exhibits reports the monthly figure as $469.58. (SAC, EX.I®.
discrepancy is immaterial for purposes of this motion.



second] birthday . . . .”.Id.). When combined wither Social Securitpension, the $17.01
would result in a total of $469.01 each month., Ex. 4;seeDefs.” Mem. Law 6).

With respect to the SIP, Plaintiff hadpected to receivmatded contributions of two
dollarsfor every onalollar she saved, up to a maximum of six percent of her yearly salary
(SAC 2-3). When she left Bankers Trust in 1984, she received fn@81P fundsattributable to
her own participating contributions — tauot, Plaintiff claims, the employer’s matching
contributions for the prior two years, 1982 and 19B&intiff calculates thahibse contributions
totaled $3,347.00. I¢l. 8). Deutsche Bank advised Plaintiff thafter a “diligent review” of its
archivesit did not find any recordfdier SIP account(ld., Ex. 9). Plaintiff reiteratetier
concers about the matching SIP funds with Deutsche Bank repeatedly throughout 2011 and
2012. (d., Ex. 10). The plaadministrator denied her claifoyt she hasot yetappealed.
(Goldfarb Decl.(Docket No. 16), Ex. seeDefs.” Mem Law 8).

On March 6, 2013, Plaintiffled the instant actionShebrings three claimander
ERISA First, she seeks the value of the reduction in lash&ccount Pension Plainom
$469.01 to $17.01 since 2008.A(E 5). Secondshe seeks the value thie SIPmached funds,
plus interest, for thénal two years of her employment with Banker’s Trusdd. ). Third,
alleging that Defendants’ treatment of her claims causedSstii@ancial trauma, and health
issues,” including “hair loss, lack of sleep, and emotional trauma,” Plairgiksgde recover
emotional damageqld. 9). Defendants moved to dismiss those claaspleadeth her
Amended Complaint. SeeAm. Compl. (Dbcket No.3)). Plaintiff subsequentlyiled aSecond
Amended Complaint, containingearly identicatlaims as well as a response to Defendants’
motion to dismiss (SeeSAC; Pl.’s Mem. Law seealsoDefs.” Reply Mem. Law Supp. Mot. To

Dismiss (“Defs.” Rply Mem. Law”) (Docket No. 24) 1 n.1 (identifying the minimal differences
3



between the two complaints)T.hereafterDefendantsndicated that theyelied upon thie

previouslyfiled motion to dismiss and filealreply memorandum in responseRintiff's

opposition. (Defs.’ Letter of June 20, 2013 (Docket No; P2fs.” Reply Mem. Law)
DISCUSSION

A. Legal Standards

A motion pursuant to Rule 12(b)(6) challenges the sufficiency of the allegatidres in t
complaint.See ATSI Commnc’ns, Inc. v. Shaar Fund,, 4@ F.3d 87, 98 (2d Cir. 2007). To
survive the motion, the complaint mustate a claim to relief that is plausible on its facB&ll
Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). A claim is facially plausible “when the
plaintiff pleads factal content that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct allegedshcroft v. Iqbal556 U.S. 662, 678 (2009)
(citing Twombly 550 U.S. at 556). More specifically, the plaintiff must allege safiidacts to
show “more than a sheer possibility that a defendastacted unlawfully.1d. If the plaintiff
has not “nudged [his or her] claims across the line from conceivable to plausig]edinplaint
must be dismissed.Twombly 550 U.S. at 570.

Plaintiff here is proceedingro se Accordingly,hersubmission must be held “to less
stringent standards than formal pleadings drafted by lawyehsghes v. Rowel49 U.S. 5, 9
(1980)(per curiam)internal quotation marks omittedee alsdHarris v. Mills, 572 F.3d 66, 72
(2d Cir. 2009) (stating that a court must “constrygasecomplaint liberally”). Nevertheless,
pro seplaintiffs are not excused from the normal rules of pleading, and “dismissalRulger
12(b)(6) is proper if the complaitdcks an allegation regarding an element necessary to obtain
relief.” Geldzahler v. N.Y. Med. Cqlb63 F. Supp. 2d 379, 387 (S.D.N.Y. 2009) (internal

guotation marks and alteration omitted). In other words, the “duty to liberally coastrue
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plaintiff's complaint [is not] the equivalent of a duty toaete it.” Id. (alteration in original)
(internal quotation marks omitted).
B. Pension Payments from the Cash Account Pension Plan

Plaintiff, in her first claimseekdo recoupthe reductios inhermonthly payments from
theCash Account Pension Plan since 2008. When a pensiogralatisdiscretion to the plan
administrator to consider claimscourtreviews theadministratos decisiondor abuse of
discretion. SeeFirestone Tire & Rubber Co. v. Bech 489 U.S. 101, 115 (1989) (holding that “a
denial of benefits . . . is to be reviewed unalde novostandard unless the benefit plan gives the
administrator or fiduciary discretionary authority to determine eligibidtybenefits or to
construe theéerms of the plan”)Puncan v. Cigna Life Ins. Co. of N,'%07 F. App’x 61, 62 (2d
Cir. 2013)(summary order‘[W]e review the administrator’s interpretation of benefits for
abuse of discretion.”)Under that deferential standard, a court “roagrturna decision to deny
benefits only if it was without reason, unsupported by substantial evidence ooes @sea
matter of law.” Pagan v. NYNEX Pension Pl&b2 F.3d 438, 442 (2d Cir. 1995).

Here, the Cash Account Pension Riaresdiscretionto the plan administrato{Goldfarb
Decl., Ex.E at 15; see alsdefs.’ Mem. Law 10Y and there is no basis dwerturnthe
administrator’'sddecision to denylaintiff's claim. Indeed,lte administrator’s decisids
supported by evidence in the record and ismetrior The terms of th€ash Account Pension
Planoutline the Social Security Leveling option. Section 9.8fexifies that the member

receives “a reduced pension . . . so that [the] pension . . . will be approximately equal to the sum

8 Defendants submit, and rely on, the June 2003 Deutsche Bank Cash Account Pension
Plan Summary Plan Description (“SPD3ggGoldfarb Decl., Ex. F) and excerpts from the
Deutsche Bak Cash Account Pension Plad.( Ex. A). Although those documents postdate
Plaintiff's employment at Bankers Trust, she does not argue that the plafectrdafing her
employment materially differed from the plans in the record.
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of his pension and his olaige Social Security benefit aftauch earliest age as estimated at his
Benefit Starting Daté (Goldfarb Decl., Ex. Aat36). The March 7, 2012 letter from the plan
administrator explainthat under the terms of the Cash Account Penslan, P[t]he reduced
monthly benefit bec[ame] effective as of the first day of the month folloviRtagrtiff's sixty-
second] birthdayand that combined with the Social Security pension, the $17.01 would result
in a total of $469.01 each month. (SAC, Exat3). Thatnalysis plainly follows the terms set
out in Section 9.3(e) of the PlaBecause the administrator’s decision is in accordance with the
terms of the Plarthe decision was not in error and certainly not an abuse of discretion.
Accordingly, Plaintiff’s first claim isdismissed
C. Distribution of Matching SIP Contributions

In her second claim, Plaintiff seeks the matched contributionstire8IP for her last
two years of employment at Banker’'s Trust. (SAC 6-8). Defendants argukel@durt should
dismiss this claim as premature because “that claim is still in the process of éeimgided by
the plan administrator.” (Defs.” Mem. Law 11). The Court agrees.

Courts have interpretdeRISAto contain an exhaustion requiremeBee, e.g.
Kirkendall v. Halliburton, Inc. 707 F.3d 173, 17@d Cir.2013 (citing Paese v. Hartford Life
& Accident Ins. Cqa.449 F.3d 435, 445 (2d Cir. 20063grt. denied134 S. Ct. 241. éhefits
claimsunder ERISAmustthereforepass through the administrative review process before they
are considereth federal court.Seg e.g, Kennedy v. Empire Blue Cross & Blue Shi€l@o F.2d
588, 594 (2d Cir. 1993) (noting that there is a “firmly established federal policy fgvorin
exhaustion of administrativemedies in ERISA cases” (internal quotation marks om)ttetl)
Conkright v. Frommert559 U.S. 506, 517 (2010)jR]ermitting an employer to grant primary

interpretive authority over an ERISA plan to the plan administrator[] preserveEatbaul

6



balarcing’ on which ERISA is basedeference promotes efficiency bypcouraging resolution
of benefits disputes through internal administrative proceedings rathezdsidynlitigation.”).
Although the exhaustion requirement “is not absdll&rkendall, 707 F.3d at 179, to avoid
dismissal a plaintifmust“make a clear and positive showing that pursuing available
administrative remedies would be futilePaese 449 F.3d at 444.

Here, Plaintiff has not exhausted her administrative remedibsespect tahe SIP
claim. Deutsche Baninvestigated Plaintiff’'s claim and camettee determination thater SIP
Balance wa$0. (Goldfarb Decl., Ex. G at 2Peutsche Bankommunicated thdinding to
Plaintiff through aseries of telephoneallsand a Septemibd, 2008letter from Christopher
Nelson, Deutsche Bank Vice President @uainsel. Id. at 1). It stated that “[a] diligent review
of the existing records has failed to produce documentation supporting [Plsictéfim of an
account balance.”ld.) Inthe course of this litigation, Deutsche Badnt another letter, dated
May 6, 2013, td'set[] out in writing” its completdindings regarding the SIP clain{Goldfarb
Decl., Ex. Q. In that lettertheplan administrator statatereasons for denliaf Plaintiff's
claimand explained that Plaintiff h&the right to appeal the denial of [her] claim.Id.(at 3). It
further explained that should the Benefits Committee deny her appeal, she wouid\ibe
right to bring a civil action under Seati®02(a) of ERISA. Ifl.). As of the time this motion
was briefedhowever, Plaintiff had not pursued that appeal. Further, Plaintiff has made no
showing that the Court should excuse the fact that she has not yet exhausted herattrainist
remedies becaugmirsuing the appeal with Deutsche Bank would be fufileat she has “made
a concerted effort” to resolve the matter before turning to the Court and that shensajtkse

reluctance of Deutsche Bank’s Office(®l.’s Mem. Law2) does notean thaan appeal would



be futileor merit exempting Plaintiff fronthe ERISA exhaustion requiremenfccordingly,
Plaintiff's second claim idismissed
D. Emotional Damages

Finally, Plaintiff seeks emotional damages fsiréss, financial trauma, and health
issues” allegedly caused by Defendants’ responses to her claims. (SACGRB)datwages are
not availableunder ERISA, asie Second Circuit has interpreted “the plain language of the
statuté to not “provide for monetary religf Lee v. Burkhart991 F.2d 1004, 1011 (2d Cir.
1993) Nor are they available under the common law, as ERISA preempts any daineldtes
to” an ERISA plan and its administration, as Plaintiff's claim plainly d&=e, e.gBarton v.
Martha Stewart Living Omnimedia, Ind.2 Civ. 0881 (LTS), 2012 WL 4068576, at *2,
(S.D.N.Y. Sept. 17, 201ZJERISA preempts any and all state law claims that ‘relate to’ an
employee benefit plan(guoting 29 U.S.C. 8§ 1144 )¥prince v. Am. Airlines, IncNo. 97 Civ.
7231 (RWS), 1999 WL 796178, at *9 (S.D.N.Y Oct. 6, 1999) (“ERISA preempts any common-
law claim for damages insofar as it relates to any employee benefit plan watbaverage.”)
Further, even if Plaintiff could pursue a common law claim for intentional oigeaglinfliction
of emotional distress, the claim would failo stateeither aclaim, a plaintiffmustplead
“extreme andutrageous conduct.Miller v. Int'l Paper Co, 12 Civ. 7071 (LAK) (JLC), 2013
WL 3833038, at *8 (S.D.N.Y. July 24, 2013%pecifically, “[tlhe conduct in question must be
S0 outrageous in character, and so extreme in degree, as to go beyond all possible bounds of
decency, and to be regarded as atrocious, and utterly intolarabtgvilized community.”
Medcalf v.Walsh 938 F. Supp. 2d 478, 488 (S.D.N.Y. 20{i8)ernal quotation marks omitted)

Here, Plaintiff'sallegations that Defendants gave her the “runaround” do not even come close to



meeting that standard SAC 9). Accordingly, Plaintiff’s third claim— for emotional damages
— is dismisseds well.
CONCLUSION
Defendang’ motion to dismiss is GRANTED, and the Complaint is dismissed in its
entirety* The Clerk of Court is directed terminate DockelNo. 14,to close the casand to

mail a copy of this Memorandum Opinion and Order to Af&int

SO ORDERED.

Dated: February 14, 2014
New York, New York JESSE M. FURMAN
United States District Judge

4 In their motionDefendants argue that Plaintiff's claims against Deutsche Bank and

Waugh should be dismissed on the ground that they are not proper parties. (Defd. awedn
10). In light of the foregoing, the Court need not address that argument.



