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KHALDIA EMANUEL, et al,

Plaintiffs, : 13-CV-1806(JMF)

v- : OPINION AND ORDER

LA TOYA S. GRIFFIN, et al., :

Defendants.
______________________________________________________________________ X

JESSE M. FURMAN, United States District Judge:

Plaintiffs Richard and Khaldia Emanuel, individually and on behéthef minor
children, Y.E. and J.E., bring suit against New York City, various city employees,rand D
Donald Lewittes (codctively, “Defendants’)alleging claims, pursuant to Title 42, United States
Code, Section 1983 and New York state law, arising from an investigation by the New %ork Ci
Administration for Children’s Services (“ACS”) intthild abuse andeglect in whichthe
individual Defendants participatedDefendants now movier summaryjudgmenton all of
Plaintiffs’ claims and move to strike some or all of Plaintiffs’ submissions in opposition or, in
the alternative, for sanction$-or the reasorstated belowDefendantssummary judgment
motions are granted and the SecémiendedComplaint(“SAC” or “Complaint”) is dismissed
in its entirety. Defendantsimotionto strikeis denied as moot to the extent they seek to strike
Plaintiffs’ submissions, but grantedttoe extent that they seek sanctions.

PLAINTIFFS’ SUMMARY JUDGMENT SUBMISSIONS
Before turning to Defendants’ motions, the Court must addredatdst deficient filings

by Plaintiffs’ attorney.LocalRule 56.1 requires that, “[u]pon any motion for summary judgment
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pursuant to Rule 56 . . ., there shall be annexed to the notice of motion a separate, short and
concise statement, in numbered paragraphs, of the material facts as to wnclvitigeparty
contends there is no genuine issue to be triedcal Civ.R. 56.1(a). A memorandum opposing
summary judgment mush turn, be accompanied by a corresponding statement “responding to
each numbered paragraph in the statement of the moving party, and if necessaogaadditi
paragraphs containing a separate, short and concise statement of additienal faets as to
which it is contended that there exists a genuine issue to be ttieddl Civ. R.56.1(b). The
Rulerequires more than a rote cégation of facts. Spsfically, “each statement by the movant or
opponent pursuant to Rule 56.1(a) and (b), including each statement controvertingeamgrgtat
of material fact, must be followed by citation to evidence which would be adheisset forth as
required by Fed. R. Civ. P. 56(c)local Civ.R. 56.1(d)see alsdCelotex Corp. v. Catretd 77

U.S. 317, 324 (1986) (stating that the party opposing a properly brought motion for summary
judgment bears the burden of going beyond the pleadings, and “designat[indjcdpets

showing that thes is a genuine issue for trialquoting FedR. Civ. P. 56(e))).

Plaintiffs’ Rule56.1 statement fails to comply with these requirements. The vast
majority of Plaintiffs’ responses are devoid of citations to the record ¢aio@mly general
reference to a document with no indication as to which part of the document is relevant or how
the document supports the proposition for which it is cit€&ke( ., Oppn 56.1 Statement
(Docket No. 117) (PIs.’ 56.1) f1C5, C10, C11, C16, C17, C2B5, L1, L3). In addition,
Plaintiffs Rule 56.1 statemembutinely recits facts thatareirrelevant tothe paragraph of
Defendants’ statement to which they ostensibly correspoddust as often, engages in
inappropriatdegal argment (See, @., id. 11C5, C11, C12, C14, C17, C18, C23, C26, C45,

C51, D5, D19, D20, D35L3). See Risco v. McHugB68 F. Supp. 2d 75, 85 n.2 (S.D.N.Y.



2012) (“[T]he Rule56.1] Statement improperly interjects arguments and/or immaterial facts in
response to facts asserted by Defendant, without specifically contrgviaidise facts.”)Tsai v.
Rockefeller Uniy.No. 00CV-329 (SAS), 2002 WL 237843, at *1 n.1 (S.D.N.Y. Feb. 15, 2002)
(“Plaintiff's Rule 56.1 Statements alsodeficientin that it often contains long narratives and
conclusions which are not supported with citations to admissible evideragéd' sub nom. Li-

Lan Tsai v. Rockefeller Uniw6 F. App’x 657 (2d Cir. 2002).

Separate and apart from those flagrant violatafitbe LocalRules, Plaintiffs’ Rule 56.1
statement is, in many partsonsensical or impossible to followMany of Plaintiffs’responses to
Defendants’ statements of fact appear to be notastiffid counsel wrote himself or streaof-
consciousnes®actions to Defendants’ statemen(See, a., PIs.” 56.1 C13 (“The conflict
between policy criminality probable cause and ACS to assess and pratheticto develop an
appropriate planDescribe the tensions about that. Gena Diacomanolis had a requirement to
reconcile those conflicts and that they ultimately with the input of the District A&ttwi®Office
and the police refused to videotape despite having all afghgpment available there.’ly.

1 C17 (“The questioning itself was supposed to have been done according to the dbgctives
ACS first and then bring in the detective. But that somehow got changed witheubdinay
properly a notation of why or how. Also note taking and Gary Melton’s argument about what
the problem is.It is never accurate even when it is a verbatim transcript compared to
videotaping. It is clear that it was leading;")d. 1C19 (“The climate of fear, intimidation at the
developmental age of J.E. left her vulnerable to the body language and ‘mean mamalemea
that she was so sweetly trying to comply with what it was that she figured oué tvanted her

to say.”) id. D5 (“While ACS has a responsibility (18 NYCRR Section CITE**) and the police

also have an obligation to check the reliability of the source, the known fact tloatsvigpes of



sources have greater or lesser reliability (sekbySm’s testimony and Griffin’s testimony).
As a resultsubstantiaportions ofPlaintiffs’ Rule 56.1statement would be of little use to the
Court, even ift otherwise conformed to the Court’scal Rules.

The Courthasconsiderable discretion in fashioning a remedy to address Plaifsiftse
to submit aRule 56.1statement irtconformity with the localRules, including strikinghe
statemenaltogether and deeming admitted all facts in Defendants’ $ulestatementsSee,
e.g, Holtz v. Rockefeller & Co258 F.3d 62, 73 (2d Cir. 200Durant v. A.C.S. State & Local
Solutions InG.460 F. Supp. 2d 492, 494 (S.D.N.Y. 206®e also Amnesty Am. v. Town of W.
Hartford, 288 F.3d 467, 471 (2d Cir. 2002) (suggesting that a local rule reqcitatigns for all
Rule 56.1 statements providiaants sufficient notice ofitat requirement that courts could
grant summary judgment on the basis that the plaintiff's Rule 56.1 submission laekied <)t
Nevertheless, the Court determines that such a drastic remedy would not sarieeebis of
justice. Instead, in decidyrDefendantsmotions for summary judgment, the Cowill ignore
all portions of PlaintiffsRule56.1 Statemerthatcontain “improper legal argument and
unsupported assertionsChenette v. Kenneth Cole Prods., Ji¢o. 05CV-4849 (DLC), 2008
WL 3176088, at *7 n.8 (S.D.N.Y. Aug. 6, 2008xn. Med. Ass’'n v. United HealthCare Corp.,
No. 00CV-2800 (LMM), 2007 WL 1771498, at *2 (S.D.N.Y. June 18, 2007) (“When parties
decline to file Rulé6.1statementsor when thestatementshey file lack citations oare in some
other waydeficient, courts are ‘free to disregard’ the assertions therein.” (titg, 258 F.3d
at73)). In addition, the Counvill deem admittedhose portions oDefendantsRule 56.1
statements to which Plaintiffs fdao respond or for whicRlaintiffs fail to include a referende
competent evidenceSeeJackson v. Fed. Exp/66 F.3d 189, 194 (2d Cir. 2018lackmon v.

UNITEA No. 03€V-9214 GWG), 2005 WL 2038482, at *2 (S.D.N.Y. Aug. 25, 2005)



(deeming admitted statements not supported by citatmonompetent evidencegee also
Guarino v. St. John Fisher Cqlb53 F. Supp. 2d 252, 254 (W.D.N.Y. 2008¢eming admitted
facts to which the plaintiff responded with legal arguments rather than comgetisrice),
aff'd, 321 F. App’x 55 (2d Cir. 2009)Where Plaintiffgorovideat leastsomecitation in support
of their statements, the Court — mindful of its duty at the summary judgment ctagestrue
the facts in the light most favorable to the non-movamwiH-undertake its own review ofie
record referenced by Plaintiffs in an effort to determine whether that evidendéagent to
raise a genuinguestion oimaterial fact Seed. at 254.
FACTS

With that background in mind, the following facts — drawn from the admissible

materials submitted by the parties are undisputed except where not&ke e.g, Vermont

Teddy Bear Co., Inc. v. 1-800 Beargram (373 F.3d 241, 244 (2d Cir. 2004).

1 Plaintiffs seek an adverse inference based on the fact that several Defendanty alleged
deleted or failed to turn over information to which Plaintiffs claim they were entitieldiding
e-mails, notes, and videotapes. (Pls.” Mem. 29-37). pl&}y seeking an adverse inference
instruction based on the destruction of evidence must establish (1) that the pargycloantiol

over the evidence had an obligation to preserve it at the time it was dest&)yhadt the

records were destroyedith a culpable state of mifjdand (3) hat the destroyed evidence was
‘relevantto the partys claim or defense such that a reasonable trier of fact could find that it
would support that claim or defenseResidentiaFunding Corp. v. DeGeorge Fin. Cor206

F.3d 99, 107 (2d Cir. 2003e= alsoByrnie v. Town of Cromwell, Bd. of Edu243 F.3d 93,

108 (2d Cir. 2001) (stating that the moving party bears the burden of establishing that the
requirements for an adverse inference are met). Here, however, Plaintifs $ibft of

meeting that burden as thpgovide nothing more than conclusory assertions that tkhlersse

they seek ever existethat it was in fact destroyed by Defendants, or that Defendants destroyed
the evidence with &ulpable state of mind.1d. at 109;seeMorgenstern v. Cnty. of Nassau

No. 04-CV-0058 (JS) (ARL), 2008 WL 4449335, at *7 n.3 (E.D.N.Y. Sept. 29, 2008} (“
entirely unclear that any relevant [evideneoggs] destroyed, and therefore the Court cannot
deny summary judgment basedspoliation”); Alaimo v. Trans World Airlines, IncNo. 00-
CV-3906 (GBD), 2005 WL 267558, at *3 (S.D.N.Y. Feb. 3, 2005) (similar). Accordingly,
Plaintiffs’ request for an adverse inference is denied.



A. The Initial Report and Investigation

Richard and Khaldia Emanuel are the divorced parents of minor children Y.E. and J.E.,
ages currently thirteen and ten years old, respectively. (Pls.’ 561, Pantowitz Decl.Supp.
C[lity Defs.” Mot. Summ. J. (Docket No. 108PDantowitz Decl.”) Ex. H(*Initial Pet.”) at 5.
Khaldia has custody of the children, but Richard has rights of access. (Pls.'G5.10n
March 11, 2010, aaller— whose name is redacted from the relevant documents — reported to
theNew York State Central Registry of the Office of Childeerd Family Services that Richard
had sexually abused Y.E. atitht Khatlia was aware of this situation, but had done nothing to
addresst. (Dantowitz Decl, Ex. A (“ORT Intake Report”R-3; Pls.” 56.1 {£3). Later thatday,
ACS caseworkeflison Chauvéwent to Khaldia’s home tdeterminewvhether the children
faced any immediate risklDantowtz Decl., Ex. B (“Investigation Notes”) C0011-12). In an
interview apparently conducted by Chauvehaldia expressed shock at the allegationstalad
Chauvethat she completely trusté&ichard around their children and would never say anything
negative about his parentingd.j. Khaldiaalso stated that she suspected the report came from
an exgirlfriend of Richard’s, who had called Khalchad warned heo watch out for him.
(Investigation Notes C00}2

During her visit, Chauvelsointerviewed Y.E., thelder child, who had purportedly
beenabused by RichardY.E., who waseightyears old at the timelenied that Richardad
touched her inappropriatel (Id.). She stated that when Richard bathed them, however, he made
them put their fingers in their croteband then smell them to make sure that thege clean.
(Id.). At the end of the interview, Chauvet observed a mark near Y.E.’s knedpd Berthat
Richardhadcaused the madhy hitting her withhis belt. {d.). Chauvet then interviewed J.E.,

the younger child. I14.). J.E. stated that Richard had never touched her inappropriately, but that



he wasat timesmean andt other timesice. (Id.). Chauvet observed that both childreare
well-groomed and appeared to be in good health). (

After Chauvet’s initialassessment, ACS Caseworkefbga Griffin was assigned to the
case.(Pls.’ 56.1 C6).? There is some dispubetween the partiesbout when Griffin first met
Khaldia. Griffin maintainghattheir first meeting occurred wheahevisited the Emanuel
residence, at which time she requested that Khaldia and the children come to thynBrdwlki
Advocacy Center (the “BCAC”) so that all three of them could be intervieweddiagahe
allegations against Richard. (Pls.’ 56.1 § C8; Dantowitz Decl., ExGXf{in Depo.”) 96-98,
179-80;see alsdnvestigation Notes C0014-15). Khaldia denies that she met Goéfore
going to the BCAC; indeed, she states that she was not home when Giriffin visitesidenage,
and that her only interaction with Griffin before visiting the BCAC was whenaleddGriffin
after Griffin left a business card with Khaldia’s landlor@Pls.” 56.1  C8; Decl. PIs.” Opp’'n
Defs.” Three Mots. Summ. J. & Listing Evidence Submitted (Docket No. 122uffg Decl’),
Ex. 28 (“Khaldia Aff.”) 11 10, 13, 15 According to Khaldia, at no point during that call did
Griffin indicate an interest in terviewing Y.E. and J.E. (Kidia Aff. 1 4, 16.

In any event, on March 16, 2010, Richard drove Khaldia, Y.E., and lleB&AC for
an interviewwith Griffin. (PIs.’ 56.1 { C9)Richarddid not stay for the interview.d;). At
some point prior to Khaldia’'s March tt@rip to the BCAC, the Kings County District
Attorney’s Office was informed of theccusations against Richadd the case was referred to

the New York Police Department (“NYPDfQr further investigationNYPD Detective Joseph

2 “LaToya” is misspelled in the Complaint and the case caption. For purposes of this
Opinion, the Court adopts the spelling used in Defendants’ Rule 56.1 Statensa@se.{.City
Defs.’ Local R. 56.1 Statement Material Facts Not In Dispute (Dockel Ng) (“City Defs.’
56.1") 1 6).



Sallustio was assigned to the cage. Y CL0O-11). Upon arriving at the BCAC on March 16th,
Khaldia was asked to wait in a room while the children were placed in a separate|ogttin
the BCAC. (d. Y C15). Shortlythereafter Sallustio and Grin jointly interviewed J.E. and

Y.E. (Investigation Notes C001¥9; Dantowitz Decl.Ex. F (“NYPD Case Notes"{C0527%.
Sallustio maintains that he would have sought permission from Khzdébaeinterviewing Y.E.
and J.E. (Pls.’ 56.1@16; DantowitzDecl., Ex.W (“SallustioDepo.”) 121-22). Khaldia,
however asserts thato one asked héor permissiona interview the children. (Khdia Aff.

1 5). Sallustioand Griffintook notes duringhe interviewswith both children, but the interviews
were notvidedaped. (Seelnvestigation Notes C0017-1BlYPD Case Notes C052T0529
Griffin Depo. 113, 189).

Sallustio and Griffin first interviewed Y.Ewhostatedthat Richard regularly bathed her
and that when doing dee washedher entire body, including her genitals, with a washcloth.
(Investigation Notes C0017-1BlYPD Case Notes @27). She also reported that he rubbed
lotion on her entire body -kher“arms, legs, stomach, back, shoulders, butt an{genitals].”
(NYPD Case Notes @527). Y.E. reported that Richard was dressed wherbathed her arttiat
she had never seen his genitals. (Investigation Notes CRFHE) Case Notes @27). Griffin
recordedwo additionakelevantdetails. Firstshe noted that Y.E. hatdatedthat Richard would
break Y.E.’s jaw if someone from the policeACStried to talk to him abouwhatY.E. hadjust
told Griffin and Sallustio. (Investigation Notes C0018). Second, Mdfed that Richard was a
“bad toucher” because he touched her genitals, although it iteaotflom the notes whether
those wordsvere Y.E.’s or the interviewersor whetherY .E. intended the words to have an

especially negative connotation when used to describe her faBesid.j.



Salustio and Griffinnext intervieved J.E., who provided a similar report about how
Richard bathed her.NYPD Case Notes (329; Investigation Notes C0019).E.also stated
that Richarchad madéer give him a massage that involved putting lotion on his genitals.
(Investigation Notes CO020{YPD Case Notes B329). According to the notes taken by
Griffin, J.E. stated that thibad happeneth lot of times.” (Investigation Notes C0020). At
either Griffin or Sallustio’s requesl,E. drew a picture afne of these massage€eBhe picture
showed a smaller figure reaching toward the groin aredawfar figure. Id.; NYPD Case
Notes C0529). At some point after J.E.’s interviewthe-notes are not exactly clear Y.E.
told Griffin and Sallustio that her sister was lymigouthaving appliedotion to her father’s
genitals (Investigation Notes C0022).

After interviewing the childrerSallustioand Griffininterviewed Khaldia.Khaldia
statedthat she knew that Richard gave baths to both children, but that she was naifamgre
time he had put lotion on their genitafNYPD Case Notes @31). Griffin and Sallustio
recounted J.E.’s story about the massages and showed Khaldia J.E.’s pidturé&Kh@ldia
stated that shevas concerned about the picture but that she did not believe J.E.’s story or that the
events depicted in the drawing had taken plata). (The following dayRichard caméo the
BCAC for an interview with Sallustio and Griffinld( at C0534). He acknowledgedbathing the
children, butinsisted tlat hehad never applied lotion to their genitaléd.), He also
categorically deniethat he had allowed J.E. to apply lotion to his genitdts.).

B. Proceedings Against Richard and Khaldia

On March 26, 2010 —ten days after the initial interviewstae BCAC— ACS

personnel, including Griffimnd Defendant Bertha Stallingsr{ffin’'s supervisor at the time

convened aneetingto inform Richard and Khaldia thteywould be filing an abuse petition



against Richard and sae§ a corresponding protective order. (Dantowitz Decl., Ex. C (“ACS
Progress Notes'®0069-71jd., Ex. Y (“Stallings Dem.”) 56; Pls.” 56.1 {C7). Three days later,

on March 29, 2010, Defendant John Mattingly, as Commissioner of #i&$6the petition and
application for a protective order in Kings County Family Court. (Pls.’ 56.1 {16i8@] Pet).
Khaldia and Richard were not present; Y.E. and J.E. were represented by a Degjtdrvey.

(Pls.” 56.19 C31; Dantowitz Decl., Ex. I). Ratsame day, thEamily Courtissued a temporary
protective order that barred Richard framycontact with Y.E. and J.E., subject to conrtlered
visitationsessions (Dantowitz Decl., Ex. JTemporary Protection Ordel}’) The original
protective order lasted until April 12, 2010d.J. Richard appeared in court on April 1, 2010,
and did not object to continuing the protective order. (Pls.’ 56.1 { C34-C35; Dantowitz Decl.,
Ex. K). The protective order was subsequently extended, first until June 23, 2010, and then until
Februay 9, 2011. (Pls.’ 56.11C37, C39). Richard’s attorney was present for both extensions,
and Khaldia’s attorney was present for the second extengwhrf|f(C36, 38). The temporary
protective order was reduced to writing on July 8, 201d. 1§l C32-C40).

On June 29, 2018jx days after the secondtersion of the protective order but before
the ordethad beemeduced to writing, Griffin made an unannounced visit to Khaldia’s home,
where she found Richard present in violation ofgtaectiveorder. (d. Y C39, C40, C43
Dantowitz Decl., Ex. R (*August 12 Order”)). Griffin reported the violation of tluégutive
order to the NYPD. (PlIs.’ 56.1 { C44WVhen the following week, the temporary protective
order was reduced to writing, Griffingsented it to the NYPD and Richard was arrestetifor
June 2¢h violation of the ader. (d.  C46; Dantowitz Decl., Ex. Q). Following the violation,

ACS amended its abuse petition to include a charge of néglédtaldia for permitting Richard

10



to be around the children in violation of the protective order. (Pls.’ 56.1 f C48; Dantowitz Decl
Ex. S(“Amended Pet)).

Meanwhile, pirsuant to a court ordeaCS referredY.E. and J.E. to Defendant Dr.
Donald Lewittesa psychologist, for an interview aegpertopinion onwhether Richardhad
abused the children. (Pls.” 56.1 § C49; Dantowitz Decl., ExDF)Lewittesconducted
interviews of Y.E. and J.E. on May 13, 2010, May 26, 2010, and July 7, 2010 — the gap
between the second and third interview sessions apparently the resubtfédrt tohonor
Khaldids requesto delaythe interviewuntil J.E.’ssummer vacatian(PIs.” 56.1 { B). In
November 2010, in response to a request flessica Pricghe ACS attorney working on the
case, Dr. Lewittes provided ACS with a forensic evaluation report and outlined arsatimmns
and opinions based on his interviews with Y.E. and J.E. and case records provided bydACS. (
19 L12,L14). Dr. Lewittes’sreport noted that J.E. now denied that she had ever put lotion on
her father’s genitals and also denied that he had ever hekéadl perform that action(Decl.
David Bloom, Esq. Behalf Def. Donald J. Lewittes, Ph.D. Supp. Mot. Summ. J. (Docket No. 88)
(“Bloom Decl.”),Ex. K (“Lewittes Report™¥).

After several adjournmen{sausedn part by the case’s transfer to a new judge, the
appointment of a new ACS attorney, and a request from KhaldiajiJy*CourtJudge Stewart
Weinstein held #actfinding hearing in June and July 2011. (Pls.’ 8BIT52,L17-L20, L22).

ACS relied primarily on J.E.’s drawing as corroboration for the girl¢&stants tdGriffin and
Sallustio (Id. § C51). Dr. Lewittes did not testify, apparently because ACS made a strategic
decision, in the wake of another family court decision that was critical dfeiittes’s

methods, not to risk letting the hearing become a referendum on Dr. Lewlitte®] @50-C51,

L22). Following three days of hearings, Judge Weinstein dismissathéngesgainst both

11



Khaldia and Richard. (Young Decl., Ex. 20 (“Family Court Decision”)\Wjth respect to the
neglect charge against Khaldia, he acknowledged thdteshmermitted Richard to violate the
protective order, but concluded that Khaldia had not willfully or purposefully endsthtjes
children. (d.). Judge Weinstein found credible Khaldiaxplanatiorthat she had been unable
to drive the children home from daycare because of an extreme case of vertigjoe thadl
called Richard oyl because she had no other option, and that she had never left him alone with
the children. Id.).

With respect to Richard, Judge Weinstein noted that a child’s audtof-statement
required corroboration to support a determination of abudeat(l-2). Y.E. corroborated J.E.’s
story about the baths, but she denied J.E.’s story about applying lotion to her fathials g
and thus did not provide corroboration for J.E.’s allegations of abldsg. Judge Weinstein
furtherconcludedhatwhile J.E.’s drawing could potentially serve as corroboration, it lacked
sufficient indiciaof reliability to serve as corroboratidor J.E.’sstatemerd underlying the
petition (Id. at2). Defendants asser and Plaintiffs have not contestedthat ludge
Weinstein found the drawing “open to interpretation.” (Pls.’ 56.1 1.CB8)S appealedutthe
Appellate Division affirmed Judge Weinsteimscision SeeMatter of J.E, 949 N.Y.S. 2d 58
(App. Div. 2d Dep’t 2012). Richard and Khaldia filed nesaf claim with the City on August
15, 2012. (PIs.’ 56.1  C60). Seven months later, they commenced this case. (Docket No. 1).

LEGAL STANDARDS

Summary judgment is appropriate where the admissible evidence and thegsleadin
demonstrate “no genuine digte as to any material fact and the movant is entitled to judgment as
a matter of law.” Fed. R. Civ. P. 56(age also Johnson v. Killiae80 F.3d 234, 236 (2d Cir.

2012) (per curiam). An issue of fact qualifies as genuine if the “evidence is stiah tha

12



reasonable jury could return a verdict for the nonmoving padynderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (198&¢cord Roe v. City of Waterbyry42 F.3d 31, 35 (2d Cir. 2008).
The moving party bears the initial burden of demonstratiagabisence of a genuine issue of
material fact.See Celotexd77 U.Sat325. “In moving for summary judgment against a party
who will bear the ultimate burden of proof at trial, the movant’s burden will beisdtiEhe can
point to an absence of evidence to support an essential element of the nonmovinglparty's
Goenaga v. March of Dimes Birth Defects Foyrkd F.3d 14, 18 (2d Cir. 1995) (citi@glotex
477 U.S. at 322-23).

In ruling on a motion for summary judgment, all evidence must be viewed “in the light
most favorable to the non-moving part@Verton v. N.YState Div. of Military & Naval Affairs
373 F.3d 83, 89 (2d Cir. 2004), and the Court must “resolve all ambiguities and draw all
permissible factual inferences in favor of the party against whom summamggatc sought,”
Sec. Ins. Co. of Hartford v. Old Dominion Freight Line, JI3@1 F.3d 77, 83 (2d Cir. 2004). To
defeat a motion for summary judgment, the non-moving party must advance more than a
“scintilla of evidence,’Anderson477 U.S. at 252, and demonstrate more than “some
metaphysical doubt de the material facts Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio
Corp, 475 U.S. 574, 586 (1986). The non-moving party “cannot defeat the motion by relying on
the allegations in [its] pleading or on conclusory statements, or on merecasshét affidavits
supporting the motion are not crediblesottlieb v. Cnty. of Orangé4 F.3d 511, 518 (2d Cir.
1996) (internal citation omitted).

DISCUSSION
Plaintiffs asservariousclaims against Defendants, including claims for malicious

prosecution, false imprisonment, and failure to train or supervise Muaitesll v. New York City

13



Dept of Social ServicesA36 U.S. 658 (1978), which the Cowitl consider in turn. In keeping
with their Rule56.1 statement, however, Plaintiffs also appear to eassestalkclaims thatare
either wholly conclusory or entirely undevelopadlith a few exceptions, addressed below,
those claims areneritlessand do not require further consideratidee Davis v. New YQr&16
F.3d 93, 100 (2d Cir. 2002) (“[Clonclusastatements or mere allegations [are] not sufficient to
defeat a summary judgment motion.The end result is that Defendants’ motions for summary
judgment are grantemhd Plaintiffs’ complaint is dismissed in its entirety.
A. Malicious ProsecutionClaims

The Court begins with Richasdand Khaldia’s claims for malicious prosecution. Those
claims aie based on the abuse petition and protective order filed against Richard and the
subsequent neglect petitifired against Khaldia for permitting Rictdato have contact witthe
childrennotwithstanding the protective ordeAlthough Plaintiffs’ filings are noéspecially
clear, they appear to bring malicious prosecution claims against all individeatidats. $ee
SAC1150-62, 139-142). Out of an abundance of caution, the Court conBtaneisffs’
malicious prosecutionlaimsto have been brought against aéifBndants

The Court begins with Richard’s and Khaldia’s Section 1983 and New Yaieklaw
malicious prosecution claims against Griffin, Sallustio, and Stallibijgler New York law, to
prevail on a claim for malicious prosecuti@plaintiff must show “(1) the commencement
continuationof a .. . proceeding by the defendant against the plaintiff, (2) the termination of the
proceedingn favor of the accused, (3) the absence of probable cause for the . . . proceeding and
(4) actual malice.”SmithHunter v. Harvey712 N.Y.S.2d 438, 441-42 (200@ternal
guotation marks omittedaccord Rohman v. N.Y.C. Transit Autkil5 F.3d 208, 215 (2d Cir.

2000). To prevail on their Section 198aim, Plaintiffs musalso show “in addition to the

14



elements of malicious prosecution under state law, that there was (5) esufast-
arraignment liberty restraint to implicate the plainsifFouth Amendment rights.ld. A party
not in control of a prosecution magvertheless be liable fézontinuing” a malicious
prosecution so long as the individual “played an active role in the prosecution, sucim@s givi
advice and encouragement or importuning the authorities tolécat’217 (quotingdeFilippo

v. Cnty. of Nassalb83 N.Y.S.2d 283, 28M.Y. App. Div. 2d Dept. 1992)).

Significantly,“the existence of probable cause is a complete defense to a claim of
malicious prosecution in New York.Savino v. City of N.Y331 F.3d 63, 72 (2d Cir. 2003)
accordColon v. City of N.Y.60 N.Y.2d 78, 82 (1983). “In the context ahalicious
prosecution claim, probabtauseunder New York law is ‘the knowledge of facts, actual or
apparent, strong enough to justifyemsonablenan in the belief that he has lawful grounds for
prosecuting the defendant in the manner complained Biotinseville v. Zahll3 F.3d 625, 629
(2d Cir. 1994) (quotingpandolfo v. U.A. Cable Sysf Watertown568 N.Y.S.2d 981, 982 (App.
Div. 4th Dep’t 1991))seealso Posr v. Court Officer Shield No. 2a80 F.3d 409, 417 (2d Cir.
1999) (noting thathe relevant inquiry is whether the defendants had “probable cause to believe
that [the plaintiff] ®uld be successfully prosecutgdTt is a moreexacting standarthan the
standardequired to support an arreseeStansbury v. Wertmai21 F.3d 84, 95 (2d Cir.
2013). “[P]robable cause for malicious prosecution purposes is assessed in ligtg kihéaen
or reasonably believed at the time the prosecution was initia€arthew v. Cnty. of Suffqlk
709 F. Supp. 2d 188, 201-02 (E.D.N.Y. 2010) (internal quotation marks omitted). Thus, in order
to survive summary judgment, Plaintiffs must raigeauinessueof fact as to whether a
reasonabl@erson ina Defendant’gosition would have believadat the charges against

Richard and Khaldia could be succedlsfprosecuted at the timedltharges were initiated.
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Applying those standards here, Plaintiffs’ claims agasigtin, Sallustio, and Stallings
must be dismissed. The Court begins witthArd's clains. As notedhe was charged with
abuse based on J.Eswmtementhat, on multiple occasions, Richard had her pull down his pants
and rub lotion on his genitals. (Initial Pet. C0379-80). The petition also noted J.E.’s drawing in
which she purportedly depicted herself putting lotion on Richard’s genithlat (00379.
Although the allegations with respect to Y.E. were sparser, the petition did noteEhaay
told Griffin and Sallustio that Richatthd rubbed lotion on her genitals and that he could, on
occasion, be too rough with held.(at C0380). The petition also noted Y.E.’s statement that
Richard would get angry if he found out that she had told anyone about his adtions. (

Those factglainly sufficed to establishprobablecauseto bring a petition against
Richard. Defendants could have reasonably believed that J.E.’s statements gsponding
drawing and Y.E.’s statemestabouRichardapplying lotion to her genitals were sufficient to
support a successful abuse petition against Richard. In addition, Y.E.’s statemBntihed
would be angry if he knewhat shehad told Griffin and Sallustio could reasonabfve been
viewedas further evidence supportitite charges insofar #sey reflected a consciousseof
guilt. Cf. Gottlieh 84 F.3dat518-20(2d Cir. 1996) (finding that similar facts- namely, a
child’s report of molestation and statement thaffather did not like tattletales- provided “a
reasonable basis for believing” that a father should be separated from hisxcdreherefore,
that there was no substantive due process violation based on the father’'s separatieayeiy
although Y.Elaterdenied that J.E. had been abused, Y.E. did state that Richard had rubbed
lotion on her genital andthat he was a “bad touchdfhvestigation Notes C0018) — although

as noted earlier, the import of that phrase to Y.E. ienbitely cleatonthe presentecord.
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The Court’s conclusion irthersupported byhe Family Court’s findingof “good
cause” tassuea protective order against Richar@femporary Protection Order 1) a
maliciousprosecution case under New York law, “the issuance of a temporary injunction or
similar judicial recognition of the merit of the underlying casetesea presumption of probable
cause and places upon the plaintiff the burden of pleading facts sufficient to oger.tom
Butler v. Ratner619 N.Y.S.2d 871, 874 (App. Div. 3d. Dep’'t 199%BeHornstein v. Wolf67
N.Y.2d 721, 723 (1986)In this casePlaintiffsdo not even come close to rebutting the
presumption.It goes without saying that neither Judge Weinstein’s ultimate dismissal of the
petition nor the Appellate Division’s affirmance of that outcomuiresa contrary conclusion.
Were it othewise, the second and third elements of a malicious prosecution claim would be
duplicative in most casessee, e.gBroughton v. State87 N.Y.2d 451, 457 (1975).

In arguing otherwiseRlaintiffs contend that Defendants’ actions were taken in bad faith
and thatheydid not honestly believe that probable cause existelm. Law. Opp’n Summ. J.
Mots. (1) City Defs., (2) Gena Diacomanolis, and (3) Donalad Lewittes. (Dbickeit35)
(“Pls.” Mem?) 9-10, 24-2%. Plaintiffs assertions, however, are entirely unsupported. For
example, they assert that Sallustio “aggressively questioned” J.E. \tied¢ogting her
statements of abuséld. at 9). But Plaintiffsprovide no evidencevensuggesting that Sallustio
acted imprperly, much less that his actions amounted to bad faith or that he knew J.E. was
lying. (See id. aflO (“Griffin, Stallings and Sallustio knew that there was inadequate evidence.
Disputed question of fact for the jury, issue recited that when the exildimise petition was
filed, they knew they had no case, without corroboratiorRtaintiffs’ uncited reference to J.E.
calling Sallustiahe “mean man” certainly does not suffice to show malice, let alone the absence

of probable cause.ld; at21). In short, ignoring “m@re speculation,Hicks v. Baines593 F.3d
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159, 166 (2d Cir. 2010)here isnotriable issue of fact as to the existence of probable cause to
support the petition against Richar8ee Stansbuyy21 F.3d 84, 95 (2d Cir. 2013) (“Igmiog
frivolous allegations, the documented record establishes uncontroverted facekdrat
together, provided probable cause.”)

TheCourt turns then t&haldia’s claim As noted, Khaldia was charged with neglect
after she permitted Richatd be around the children on June 29, 2010, in violation of the
temporaryprotective order. (Pls.’ 56.1 {{ C43, C48jichard howeveradmittedto violating
the protective ordeand Khaldia has nowhere disputed that his contact with the children violated
the order. (August 12 Order 1Herknowing violation of the Court’s order is thasfficient to
constitute probable cause for the ACS petition against her. After all, at théh@rpetition was
brought, Richard had sexual abuspetition pending against him (which the Court has already
determined was supported by probable cauBefendants werthusamply justified in believing
thatthere was probable cause to bring a neglect petition against Kl@ildiaegly v. Couch
168 Fed. App’x 480, 482 (2d Cir. 200@ummary orderjholding that the apparent violation of
protective ordearguablysupported charges basedtbatviolation, thereby defeating a claim for
malicious prosecution on qualified immunity groundsar the same reasons discussed with
respet to Richard, Khaldia’s unsupported assertionBefendantsbad faith and dishonesty are
insufficient to raise a genuine issue of fact on the question of probable &G@esgansbury 721
F.3d at 95.

Plaintiffs’ claimsalso fail because therg no ewdence of actual malice on the paft
Griffin, Sallustio,or Stallings. Although Plaintiffs assert that the City defendants “knew at
commencement (or should have known) they had no aiad documented false evideh(@ls.’

Mem. 9),theirassertion isupporedwith nothing more thati conclusorystatements [and] mere
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allegations” which, of course, Will not suffice to defeat a summajydgment motior.
Fabrikant v. French691 F.3d 193, 205 (2d Cir. 2012) (quotibgvis v. New YorK316 F.3d 93,
100(2d Cir.2002). For example, Plaintiffs assert that thalt . . . available evidence”
supporting other theoriesvas withheld from the ACS attorney” prior to her filing the dase
which Plaintiffs ultimately prevailednd thaGriffi n, Sallustio, and Stallings knew they had
“inadequate evidence (Pls.” Mem. 9-10). BuPlaintiffs provide no evidence in supporttbeir
assertios. The closest they come pwinting toa specific piece of evidence is the retention of
Dr. Lewittesto provide a validation sessiogegid. at 11), butthe retention of an expes
patently insufficient to raise a genuine issue as to whether Defendants kneig@dtleir
caseto bedeficient.

The presence gfrobable causeis equally fatal to Plaintiffs’ claimagainstthe other
individual Defendants— Dr. Lewittes, Mattingly(the Commissioner of ACGISAC 112)),
Cassandra Chandléxrho became Griffin’s supervisor after Stallings left AQSs.’ 56.1
1 C59), andGenaDiacomanoligthe Senior Director of the@®AC, (PIs.’ 56.1 {D4)).
Stansbury721 F.3cat94-95. But Plaintiffs claimsagainst theeDefendants fail for an
additional reasanThere®is simply no evidence thaapyof them] played an active role in the
prosecution, or encouraged or importuned the” state tdRaathstein v. Carriere373 F.3d 275,
294 (2d Cir. 2004) With respect to Dr. Lewitteshé evidence tavhich Plaintiffs point— Dr.
Lewittes’s contract with ACShe fact that Dr. Lewittes and Griffin had each other’s contact
information, and the amount of timeattDr. Lewittes billed to this cag8ee Pls.’ Mem15-16
— does not support the proposition tbat Lewittes in any way encouraged the case against
Plaintiffs. At most, itsuggests thddr. Lewittes had the opportunity and means to contact

Griffin, but that falls far short d6pecific facts showing that there is a genussue for tridl on
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the issue of whether he encouraged or supported the proseddatsushita 475 U.Sat 587
(emphasis and internal quotation marks omittéddg@anwhile, he only allegation of personal
involvement on the part of Chandler, Mattingly, and Diacomamotisat they failed to set
standards that wouldaveprevened“false fabricating evidence.” (Pisviem. 10). But such
conclusory allegations do not suffice to survive summary judgnged, e.gAnyanwu v. City
of N.Y, No. 10€V-08498 (AJN) (THK), 2013 WL 5193990, at *8 (S.D.N.Y. Sept. 16, 2013)
(dismissing clan against the same Mattingly because “the record contains no other atémissib
evidence that Mattingly actually knew about any violations” and failed toverterto correct
them);Hallock v. Bonner567 F. Supp. 2d 334, 339 (N.D.N.Y. 2008) (gransuagnmay
judgment because the record was “devoid of any evidentiary support” that deserr@éated a
relevant custom or policy, or acted negligently in their supervisory roles).

For the foregoing reasons, Plaintiffs have failed to raise a triableajuektact on their
malicious prosecution claisagainstall Defendants. Accordingly, Defendants’ motions for
summary judgment on Plaintiffs’ malicious prosecution claimgeasted
B. Falselmprisonment Claims

Next, the Court turns to Plaintiff§alseimprisonment claim$. To prevail on a false
imprisonment claim under New York law, a plaintiff must show t(lgtthe defendant intended
to confine him, (2) the plaintiff was conscious of the confinement, (3) the plaintiff did not

consent to the confinement and (4) the confinement was not otherwise privildged'v.

3 Plaintiffs’ memorandum blurs the line between claims for false arrest aed fals
imprisonment. As noted in the Court’s earlier opinion in this case, claims for fedse and
false imprisonment under New York Law are analyzed identically and, thus,shere i
meaningful difference for present purpos&geEmanuel. Griffin, No. 13CV-1806 (JMF),
2013 WL 5477505, at *3 n.3 (S.D.N.Y. Oct. 2, 201s¥ePosr, 944 F.2d at 96]Jacques v. Sears,
Roebuck & Cq 30 N.Y.2d 466, 473 (1972). As Plaintiffs were never arrested, the Court will
treat their allegations as claims for false imprisonment.
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Tavernier 316 F.3d 128, 134-35 (2d Cir. 2003) (quotBrgughton 37 N.Y.S. 2d at 456 In
analyzing those factora,court “must ask whether, under the particular circumstances presented,
a reasonablperson would have believed that he wasfre#to leaveif he did not respond to the
guestions put to him.’Pinto-Montoya v. Mukaseyp40 F.3d 126, 131 (2d Cir. 2008) (internal
guotation marks omitted)-Here, Khaldia appears to assefalse imprisonment clairagainst
Griffin and Sallustiobased on her purported detention at the BCAC (SAC { 147; Pls.” M@m. 28
Y.E. and J.E. assdulse imprisonmentlaims against alDefendants based on the time they
were separated from Khaldia at B€AC (SAC 1147); and, liberally construing the Complaint,
Richard appears to assart independent false imprisonment claim based on the time during
which the temporary protective order prohibited him from contact with J.E. and RI&. (
Mem. 25-26;SAC ] 177-78). The Court will address each Plaintiffs’ claims in turn.

1. Khaldia

First, Khaldia’s claim isvithout merit for the simple reason tlsteidentifiesno
evidence suggesting thsthedid not consent to the confinemer@ee, e.gNeighbour vCovert
68 F.3d 1508, 1511 (2d Cir. 1995) (holding that going to a police station voluntahy at
request of an officer was not a seizusee alsdCellamare v. Milbank, Tweed, Hadley &
McCloy LLP, No. 03CV-39, 2003 WL 22937683, at *8 (E.D.N.Y. Dec. 2, 2003) (holding that
there was no falsenprisonmentvhere theplaintiff wasnot forced to stay atninterviewand
wasnot told she was not free to leave). Khaldia acknowledges that she voluntarilyocthrme
BCAC in response to Griffin’s request for an interview. (Khaldif. 4-5; seeGriffin Aff. 179-
80; PIs.” 56.1 { C8). And she does not showereven suggest- that shesubsequently
revoked her consent to be interviewdthaldia does assetthiat once she arrived at the BCAC,

she was separated from her childieu, nothing in the record suggests that she did not
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voluntarily agree to leave the children in the playroom before proceedajttéor her meeting
with Griffin and Sallustio (Khaldia Aff. 5). Plaintiffs make much of the fact that Khaldia
waited for a long time at the BCAC. (Pls.” Mem. 28; Khaldia Ajf. But the mere fact that she
waited for an extended period of time does not indicate that she was confined againlst he
Similarly, thereis no genuine dispute of fact as to whetlaereasonable persbm
Khaldia’s position “would have believed that he was not free to les&a'P. v. Mcintyre 235
F.3d 749, 762 (2d Cir. 2000) (internal quotation marks omitted). Indeed, nowhere dakhal
discussion of her visit to the BCAC does she assert that shatwaslatedby the atmosphere at
the BCAC, much less that she believed she was not free to |€zeeKh@ldia Aff. 5-6). Nor
does Plaintiffs’ memorandum suggest that she wouldhan¢ felt free to leavePlaintiffs point
to several photos supposedly indicatihgtthe police sectioof the BCACwas an
“intimidating” place. (PIs.56.1 § C12 (citing Young Decl. Exs. 10-13But the mere fact that
after voluntarily coming to #enBCAC,Khaldia was taken to an arehthe Centethat resembled
a police station is insufficient t@ise a genuine iss@as to whether Khaldibelieved that she
wasnot free to leaveWere it otherwise, angerson’svoluntary visit to a police facijtmight
be enough to render that persmized. Cf. Neighbouy68 F.3d at 1511 (holding that goingao
police station voluntarilyvas not a seizuje Khaldia also asserts that Sallustio was angry and
rude to her. (Pls.” Mem. 28). Even when viewethimlight most favorable to Plaintiffs
however Sallustio’sallegedgruffnesscould not support a finding that Khaldiaas seized See,
e.g, Albury v. J.P. Morgan Chasé&lo. 03CV-2007 (HBP), 2005 WL 746440, at *14 (S.D.N.Y.
Mar. 31, 2005) (“Plaintiff'greliance on the fact th&tuebschyelled at her and called her a liar,
while certainly not pleasant, does not rise to the level of false imprisonmentgllyFalthough

Khaldia asserts that she was not gigeness to her daughters dhdtthey werenterviewed
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without her consent, tise allegations relate thefalse imprisonment claimsf Y.E. andJ.E,
notKhaldia. Cf. K.D.ex rel Duncan v. White Plains Sch. Dj$921 F. Supp. 2d 197, 216
(S.D.N.Y. 2013). Accordingly, Defendants are entitled to summary judgmetaldia’s false
imprisonment claim

2. Y.E.andJ.E.

Y.E. and J.E., by contrast, have introduced sufficient evidence to survive summary
judgment on the question of whether thegre “seized” during their interviews with Griffin and
Sallustia There is no dispute that “the Fourth Amendment applies in the context of the seizure
of a child by a government agency official during a civil claluise or maltreatment
investigation.” Kia P., 235 F.3dat 762;accordPhillips v. Cnty. of Orange894 F. Supp. 2d 345,
363-64 (S.D.N.Y. 2012)Here,the minor paintiffs — only five and eight years old at the time
— were left in a roonwithout their mother and questioned by two adults whom they did not
know. (Pls.’56.1 {1 C17-C21Defendantsssert that they secured Khaldia's permisbieiore
doing so(City Defs.” Mem. 3) but Plaintiffs vigorously denthat (Khaldia Aff. 2-3), and the
Court cannot resolve that dispute on summary judgm@iMenthat a reasonable jury could
find thatY.E. and J.E. would have believed that they could not leave and that theyamsgvey
Griffin and Sallustio’s questions, even if they were not expressly instructedtteffect. See
Phillips, 894 F. Supp. 2d at 3§Aoting that, in evaluating a falsaprisonment claim, theourt
mustplaceitself in the shoes of the persolaiming to have been seized

Nevertheless, Defendardse entitled taummary judgment on the basisqualified
immunity. In order to decide whether a defendant is protectegublfied immunity, a court
must engage ia two-part inquiry. First, it asks whether “the facts, viewed in the light most

favorable to the plaintiff, show that the [official’s] conduct violated a constitat right.”
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Gilles v. Repicky511 F.3d 239, 244 (2d Cir.2007) (internal quotation marks omitted). iEven
the plaintiff satisfieghat requirement‘the court must decide whether the right at issue was
‘clearly established’ at the time of [theé¢fendaris’] alleged misconduct.’Pearson v.

Callahan 555 U.S. 223232(2009). In decidingvhether the right at issue was “clearly
established,a courtasks “whether (1) it was defined with reasonable clarity, (2) the Supreme
Court or the Second Circuit has confirmed the existence of the right, aade@onable
defendant would have understood that his conduct was unlav@ohinger v. Niehoff642 F.3d
334, 345 (2d Cir. 2011%eePhillips, 894 F. Supp. 2dt 385, see also Reichle v. Howards32

S. Ct. 2088, 2093 (2012) (noting tHekisting precedent must have placed the statutory or
constitutional question beyond debate” (internal quotation marks onpittéfdhe [defendants’]
conduct did not violate a clearly established constitutional right, or if it wastiviejgc
reasonable for theofficial] to believe that his conduct did not violate such a right, then the
[official] is protected by qualified immunity.'Gilles, 511 F.3d at 244.

Significantly, neither the Supreme Court nor the Second Circuit has ruledhan “
standard applies ithe context of child abuse investigations to determine whether the seizure of a
child is reasonable.Phillips, 894 F. Supp. 2d at 36dee Estiverne v. Esernienssen833 F.
Supp. 2d 356, 376 (E.D.N.Y. 2011). Although probable cause is the starmtagdrnbrally
applies to seizures by state actors, the Second Circuigt@gnized that the special
circumstances involved in protecting children from abuse may justify a e@izinat context
subject only to a “reasonableness requiremeniEhenbaunv. Williams 193 F.3d 581, 603
(2d Cir. 1999) (citingd’Connor v. Ortega480 U.S. 709, 720 (1987) (plurality opiniorgjcord
Southerland v. City of N..Y680 F.3d 127, 157-58 (2d Cir. 2011). Moreover, the Second Circuit

has further instructed that courts must remain mindful of the fact that “puateetivice
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caseworkers must choose between difficult alternatives” andsiinaimary judgment should

thus be readily available to these caseworkers in proper cases under thedqoathiimity
doctrine.” Cornejo v. Bell592 F.3d 121, 128 (2d Cir. 2010) (internal quotation marks omitted).
In short, it is an open question in this Circuit whether state officials must havélerchase or
merely a reasonabkispicion that a crime has occurred prior to seizing a akifghrt of child
abuse investigationSee, e.g.Southerland680 F.3cat 157-58.

In light of that legal uncertainty, the Court concludes that a reasonable person in
Defendants’ positions would noecessarfiave understood that his or her conduct was
unlawful. The uncontroverted factstims case show that Defendants interviewe. and J.E.
in response to (1) a call reporting abuse (ORT Intake Report 3; Pls.’ 833 (®) Y.E.’s
statement thdter father hit her with a beinvestigation Notes CB0012); and (BE.’s
statementhat their father bathed them and required them to touch their genitals in his @resenc
(Id.). Thatis more than sufficient to suppthré conclusion that itvould be reasonable for
Defendants to seize the children for an interview, even without considering thed spkcitude
for child abuse investigators for which the Second Citwast called SeeCornejg 592 F.3d at
128, cf. Phillips, 894 F. Supp. 2d at 387 (holding that there is no clearly established right
precluding the seizure and interview of a child bas®dlyon an anonymous report that the
child had been abused). The fact that the seizure here involved an interview (and/ewitder
which the children were brought by their mother no)lesther than the physical removal of a
child from school or from her parents’ custody merely strengthens that doncl&eePhillips,

894 F. Supp. 2d at 364 (noting th#éte¢ Second Circuit cases addressing the reasonableness of a
child’s seizure have all involved situations where the childptgsically removed either from

the school or from the parents’ custgdyhere there may be a stronger argument for a higher
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standard of proof). Accordingly,.E.'s and J.E.’sclaims are precluded by the doctrine of
qualified immunity?

3. Richard

The false arrest section of Plaintiffs’ memorandum appears to state a clainobased
alleged infringement of Richard’s liberty interestkhough it is unclear whether Richard is
asserting that claim merehgthe fifth elemenbdf his Section 1983 malicious prosecution claim,
see Rohmar215 F.3d at 215r as an independent claim for falsgprisonment (Pls.” Mem.
25-26). If the former, then the claim fails given theesence of probable cause, as discussed
above? If the latter, the claim also faitsecaus&ichard has not alleged a Fourth Amendment
violation, much less identified eveshcesupportinga violation See Rohmar215 F.3d at 215;
Graham v. City of N.Y869 F. Supp. 2d 337, 355-56 (E.D.N.Y. 2012he Second Circuit has
held that a persomay state a Fourth Amendment claim if he fasgrsouscriminal chargesand
he carf'show some deprivation of liberty consistent with the concept of ‘seizuBurg v.
Gosselin591 F.3d 95, 98 (2d Cir. 2010) (internal quotation marks omitted). The Court is not
aware, however, of any authority holding that faagtagms ofchild abuse, even when combined
with a temporary protective order, constitutes a “seizure” for the purpodes lebtirth

Amendment. Moreover, Richard has not shown any “deprivation of liberty corisiste the

4 Plaintiffs alscappear testate a claim derived from the allegedly unlawful imprisonment
of Y.E. and J.E. caused by the protective order against Richard. (SAQ. JABdiscussed
above, however, the protective order was supported by probable cause and probakgeacause
complete defense claimof false imprisonmentSeeBetts v. Shearmar51 F.3d 78, 82 (2d
Cir. 2014).

5 For the same reason, to the extent that Richard brings a claim based onthigrarres
violating the protective ordeséePls.” Mem. 39), that claim also fails. That is, as discussed
above, Defendants plainly had probable cause given Richard’s undisputed violation of the
protective orer. SeeWinter v. Northrup334 F. App’x 344, 346 (2d Cir. 200@ummary
order)
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concept of ‘seizure,’id., as hedid not face any restrictions on his Fourth Amendment liberty
interests other than perhagpsequirement that he appear in cetrtvhich by itself is

insufficient to constitute a seizur&ee, e.gBissinger v. City of Y, Nos. 06€V-2325 (WHP),
06-CV-2326 (WHP), 2007 WL 2826756, at *7 (S.D.N.Y. Sept. 24, 2007) (“[A]gpraignment
summons and court appearance do not qualify as a seizaez"3jspe.g, Nieves v.
McSweeney241 F.3d 46, 55 (1st Cir. 2001) (“[l]f the concept of a seizure is regarded t&s elas
enough to encompass standard conditions of pretrial release, virtually evenatdefendant

will be deemed to be seized pending the resolution of the charges against him.”).

Nor doesRichard’sundisputednterest in family integrityransformthe proceedings
against himnto a Fourth Amendment seizure. (Pls.” Mem. 25-ZR)at interesarises under
the Foureenh Amendment rather than the Fourth Amendmse, Wilkinson ex rel. Wilkinson
v. Russell182 F.3d 89, 104 (2d Cir. 1999nd, thereforedoes not constitute the type of
additional restraint that could transform the duty to appear in cour ifieise imprisonment
seizure see Gaham 869 F. Supp. 2dt 355 (“The temporary orders of protection procured from
the Family Court at the City Defendants’ request did not constitute a seizurehméeurth
Amendment. Although he was prevented from seeing his son, Graham was otherwise at
liberty.”); id. (“While they may have infringed on plaintifliberty interest in maintaining the
integrity of his family, this is not the liberty of movementphysical freedom— that the Fourth
Amendment protects.”). Thus, even taking Richard’s allegations as true, faldthsof raise a
claim for false imprisonment and Defendants are entitled to summary judgment.

C. Plaintiffs’ Claims for Failure To Train and Supervise and Monell Claims
Finally, Plaintiffs’ claims againd¥lattingly and Diacomanolis for failure to train and

supervise and claims against the City of New York uiMianell, 436 U.S. 658, must be
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dismissed. Such claims are valid only if there is an underlying constitutioratiom|See, e.g.
Segal v. City bN.Y,, 459 F.3d 207, 219 (2d Cir. 2006) (“Because the district court properly
found no underlying constitutional violation, its decision not to address the municipal
defendants’ liability undeMonellwas entirely correct.”)id. (“Monell does not provida
separate cause of action for the failure by the government to train its eegldyextends
liability to a municipal orgaization where that organization’s failure to train, or the policies or
customs that it has sanctioned, led to an independertttatosal violation.”) Richardson v.
Goord, 347 F.3d 431, 435 (2d Cir. 2003) (holding that the liability of supervisory official under
Section1983 presupposes an underlying constitutional violatida)yphy v. N.Y. Racing Ass'n
76 F.Supp.2d 489, 500 (S.D.N.Y. 1999) (holding that to state a valid SectioclaB83inder a
theory of supervisory liability, the plaintiff must first show that the supergisoibordinates
actually violated the plaintiff's constitutional rightdjlere, the Court has determinégabove and
below), as a matter of law, that there were no constitutional violations, withosble
exception of J.E. and Y.E.’s false imprisonmelaimsin violation of the Fourth Amendment.
As to J.E. and Y.E.’s falsenprisonment claims, Plaintiffall woefully short of raising a
genuine dispute of facelating to anyMonellclaim. Indeed, Plaintiffail to introduce any
competent evidence whatsoever suggesting that the possible seizure tookglaaetpo a
pradice, policy, or failure to train on the part of the Qatyits employeesNor have they shown
that a City policy or practice was the “moving ford®hind the potential violatiorMonell, 436
U.S. at 694.Therefore, the mere fact that the minor pifisimay have been unlawfully seized
is insufficient to survive summary judgmer@eeConnick v. Thompsei31 S.Ct. 1350, 1360
(2011) (observing that a municipal office may not be held liable under Section 1983 fer tailur

train based on a single cdmstional violation);City of Oklahoma City v. Tuttlé71 U.S. 808,
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841 (1985) (holding thdh singleincident of unconstitutional activity is not sufficient to impose
liability underMonell, unless proof of the incident includes proof it was caused by an existing,
unconstitutional municipal policy, which policy can be attrildui® a municipal policymakér
(internal quotation marks omitted)Accordingly,Defendantsmotiors for summary judgment

on Plaintiffs’ Monell claimsandsupervisory liability chims are therefore granted

D. Plaintiffs’ Remaining Claims

Plaintiffs’ remainingclaimsareall without meritand can be disposed of quickllirst,
Plaintiffs’ appear to asseatstanealoneconstitutional violation based on Defendants’ note-
taking policies andhefailure to implement a policy requiring videotaping of all interviews.
(Pls.” Mem. 57-60). Any such claim is frivolous. Indeeliiffs cite no authority
establishingor even contemplating constitutional right to havehe interviews at issue
videotaped; nor is the Court aware of any such authority. Seletadtiffs also appedp argue
that the note-taking procedures violated their procedural due process rigleigaying
resolution of the claims against thei@i®ls. Mem. 59). Once againlaintiffs fail to submit any
authority or evidence suggesting that their procedural due processwegbtsnplicated, let
aloneviolated. Accordingly, this claim too is dismissed as frivolous.

Third, Plaintiffs’ Complaintalso asserts a claim for interference with family relations
apparentlybased on Defendants’ investigation into the Emanuel family and the protective order
against Richard(SAC {150-51, 185). Plaintiffs’ memorandum, however, does not defend the
family integrity claimsadvanced in the @nplaint. Accordingly, thog claims are deemed
abandonedJackson v. Fed. Expr66 F.3d 189, 195 (2d Cir. 2014) (holding that were a
counselegartyfiles a “partial response arguing tlsatmmaryjudgment should be denied as to

some claims while not mentioning others may be deemed an abandonment of the unmentioned
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claims). Moreoverevenif theclaimshad notbeenabandoned, they would fah the merits

As noted, the Court has already determined that probable cause supported the proceedings
against Richardand Richard has failed to introduce any evidence supporting a procedural due
process violation associated with the order of protection. Accordingly, Defendaetsitéed to
summary judgment on tke claims as well.

Finally, theSecond Amended Complaint, although hardly a model of clarity, could be
construed to assert violations of New York state laBee( e.g.SAC 11157-60, 180-83).
Plaintiffs” memorandum, however, does not respond to Defendants’ angtiratthey are
entitled to summary judgment on alichclaims. Gee, ., City Defs.” Mem. 30-34).
Accordingly, thes claimsare also deemed abandorfebleverthelessthe Court has reviewed
Plaintiffs’ state law claims and they are wholly withowgrty substantially for the reasons stated
in the City Defendants’ memoranduriRor example, many of those claims are plainly untimely
as Plaintiffs did not file a notice of claim until August 15, 2012, well after the ndegtyeriod
in which theyhadto bring their claims(other than their malicious prosecuticlaims,which
became ripe only after the charges were dismjdsgdvhichfail for other reasons)See
O’Brien v. City of Syracus®&4 N.Y.2d 353, 358 (1981). Additionallthe City Defendants
appear correct that they are entitled to qualified immunity under Section 41® étv York
Social Servicetaw giventhe absences of any evidenceatl faith. SeeCarossia v. City of

N.Y, 39 A.D.3d 429, 430-31 (App. Div. 1st DER007).

6 Plaintiffsdo arguehatDr. Lewittes is not entitled to quagidicial immunity. GeePl.’s

Mem. 42-44). Buthey fail toaffirmatively defendheir state law claimsn the merits

30



E. Motion To Strike Plaintiffs’ Filings

As noted, Plaintiffs’ Rule 56.1t&emenwasfiled late and did not conform to this
Court’s rules.Significantly, biat was not Plaintiffs’ only problematic submissionsubstantial
portion of his memorandum of law whichwas ale filed late— wassinglespaced in a blatant
effort to circumvent the page limisetby the Court when it grantdelaintiffs’ request to file
excess pagesut limited that filing to sixty pages rather than the sevéwugythat Plaintiffs’
counsel hadequestedseeDocket Nos. 1123). On top of that, Plaintiffs’ memorandum was in
significant part incomprehensibleavingDefendants’ counsel and the Court to decigher
arguments made therein. In light of those probldde$endats moveto strike Plaintiffs’ filings
or for anyother relief that the Court deems appropriateluding sanctions(Mem. Law.Supp.
Mot. To Strike (Docket No. 125) 1-2).

Because th€ourt has granted Defendants’ motions for summary judgment in their
entirety, Defendantsadditionalmotionis mootto the extent that it seeks to strike Plaintiffs’
submissions. Nevertheless, the Court concludes that there is ample basis to amgiisesson
Plaintiffs’ counsel. Rule 16(f) of the Federal Rules of Civil Procedure provides that a eyurt m
in its discretionimpose sanctions for a party’s failure to obey a pretrial order and tha wher
such sanctions are imposed, “the court m(edbsent special circumstances not present here)
“order the party, its attorney, or both to pay the reasonable expensesurted because of any
noncompliance with this rule.” In addition, the Court has inherent authority to impudesa
for “disobedience [of] the orders of the [Court],” both within the “court and . . . beyond the
court’s confines.” Chambers v. NASCO, In&01 U.S. 32, 44 (19913ee Ashlodge, Ltd. v.
Hauser 163 F.3d 681, 683 (2d Cir. 1998) (holding that whether to impose sanctions is left to the

sound discretion of the district court). Under either theory, sanctions are apprapeatan
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attorney’s conductprevenfs] the efficient prosecution of the case nearly every step of the way
and . .. cause[sihe Court and [opposing] counsel to waste m®rable resources Macolor v.
Libiran, No. 14CV-4555 JMF), 2015 WL 337561, at *2 (S.D.N.Y. Jan. 23, 2015).

That is the case her@laintiffs’ counsel’s failure to follow the Court’s rules and orders
caused unnecessary hardship for both Defendants’ counsel and the Court. Further, th&noted,
record makes clear that at least some of Plashtiffunsel’s violations were knowing and
intentional, such as his decision to singp&ce eleven of the last twelve pages of his
memorandum of law so that it would appear to comply with the patye limit set by the Court
(seeDocket Nos. 113, 118), even though doing so meant the memorandum Vialea¢€ivil
Rule 11.1’s requirement that all filings be doubfeaced (a requirement with whicletfirst
forty-seven pages ¢he memorandum complied). Counsedstions are especiallyexing in
light of the fact that th€ourt already sanctiondgdm oncefor hisegregiousonduct during
discovery. (Docket No. 69). His continued failure to abide by the Court’s rules and araérs
thecorresponding costs imposed on Defendants’ counsel and the Gakefurther sanctions
appropriate.

Accordingly, pursuant to Rule 16 of the Federal Rules of Civil Procedure as &l as
Court’s inherent authogit Plaintiffs’ counsel is ORDERED to compensate Defendants’ counsel
for thefees andcostsassociated withringing the motion to strikeSeeFed. R. Civ. P. 16(f)(2);
seealsoMahoney v. Yamaha Motor Corp. U.S.290 F.R.D. 363, 371 (E.D.N.Y. 2013}(
court may . . award attorney’s fees when sanctioning a party underEé&dly. P. 16(f), though
only for reasonable expenses incurred because of noncompliance with this Wutsky v.

Acme Am. RepairfNo. CV-07-4688 (DLI) (SMG), 2011 WL 1131326, at *1 (E.D.N.Y. Mar. 28,

2011) (“Attorney’s fees awarded [pursuant to Rule 16] must be related to the expensesli
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as a result of the sanctioned misconduct.”). Although this is a more mild sanctiohetl@2outt
could have impogsk(for example, th€ourt would have been on firm ground ordering Plaintiffs’
counsel to reimburse Defendants for the fees and costs associated withatheexthat his
deficient filings required in preparing their reply memoranda of lalwrsheisanctiorto deter
further miscondudis unnecessary given the outcome of Defendants’ motions.
CONCLUSION

For the reasons stated above, Defendants’ motmrsifnmary judgment are
GRANTED, and the Complaint is dismissed in its entirdtyrther, Defendants’ motido strike
is DENIED as moot to the extent that it seeks to strike Plaintiffs’ submissions g TH® to
the extent that it seeks sanctiomgithin one weekof the date of this OpinioandOrder,
Defendants’ shall submit a joint statement listing files and costs incurred in bringing the
motion to strike.Plaintiffs’ counsel shall havene weekfrom the date on which Defendants
submit their statement in which to fileyaapposition to the fees andsts claimed therein.
Plaintiffs’ counsel is caibned that the failure to timely file an opposition in conformity with the
Court’s rules will result in Defendants’ submission being deemed unopposed.

The Clerk of Court isidectedto terminate Docket N& 87, 94, 106, and 123 and to close
the case.The Court retains jurisdiction to adjadte the amount that Plainsffcounsel has to
pay in sanctions.

SO ORDERED.
Date March 25, 2015 d& £ %/;

New York, New York LﬁESSE M-FURMAN

nited States District Judge
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