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VERNON S. BRODERICK, Unite&tates District Judge:

Plaintiff O’'Neil Gomez initiated this actiooy filing his Complaint alleging claims of
false imprisonment and excessive force arisingifhis arrest by members of the New York City
Police Department. Defendants filed a motioenforce an alleged oral agreement between the
parties to settle this case. d® 18.) Before me are: tlReport and Recommendation of United
States Magistrate Judge Ronald L. Ellis (tReport and Recommendation” or “R&R,” Doc.
35), Defendants’ objections to the Repammtt Recommendation, (Doc. 36), and Plaintiff’s
response to Defendants’ objectip(Boc. 41). Because | find thiéite R&R is well-reasoned and
thorough, | overrule Defendants’ objections &IOPT the Report and Recommendation in its

entirety. Accordingly, Defenads’ motion is DENIED.
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I. Backaground and Procedural History

Plaintiff initiated this actn by filing his Complaint on March 19, 2013. (Doc. 1.) On
March 26, 2013, Judge Lewis A. Kaplanythom the case was originally assigriedferred the
case to Judge Ellis as part of the Court’s RtarCertain Section 1983 Cases against The City of
New York (“the 1983 Plan”). (Doc. 2.) On @bier 9, 2013, the City requested permission to
opt out of the 1983 Plan because Defendants baidied to take a “no pay” position and were
“not interested in settlement aighime.” (Docs. 7, 8.) Follging an initial pretrial conference
on December 12, 2013, Judge Ellis issued an gr@deting Defendants’ reqgseto opt out of the
1983 Plan. (Doc. 10.)

On February 21, 2014, counsel for the Cilgd a letter assertintpat the parties had
settled the case on December 18, 2013, buivslseénformed by Plaintiff's attorney, Robert
Nicholson (“Nicholson”), thaPlaintiff was now refusing to gn the settlement paperwork.

(Doc. 12.) Defendants requested ttit Court uphold the settlementd.] On March 19, 2014,
Judge Ellis set a briefing schedibe Defendants’ motion to enforce the settlement agreement.
(Doc. 15.) On April 14, 2014, Defendants filegithMotion. (Doc. 18.) Plaintiff's new counsel
filed a notice of appearance, (Doc. 24nd Plaintiff's Opposition on May 15, 2014, (Doc. 25).
On May 28, 2014, Defendants fil¢heir Reply. (Doc. 30.)

Judge Ellis issued his Report and Recomdagion on February 10, 2015. (Doc. 35.)
Defendants submitted their Objections to the R&R on February 27, 2015 (the “Objections” or

“Ds’ Objections”)? After | granted Plaintiff a short extension, (Doc. 40), he submitted his

1 This case was reassigned to me on February 3, 2014.

2 Nicholson did not file a Notice of Substitution of Attorney until January 14, 26&8Dpc. 34), but Plaintiff has
been represented by his current counsel since he terminated Nicholson in Februarg@eidc. 37 11 27-30.)

3 “Ds’ Objections” refers to Defendants’ Memorandum of Law in Support of Their Objections to the &agport
Recommendation of the Honorable Ronald L. Ellis. (Doc. 36.)



opposition to Defendants’ Objectiona March 19, 2015, (Doc. 41).
For purposes of this Order, | assume familiarity with the underlying facts and analysis as
set forth in Judge Ellis’s Pert and Recommendation.

11. L egal Standards

In reviewing a magistrate judge’s repartd recommendation, a district court “may
accept, reject, or modify, in whole or in pahe findings or recommendations made by the
magistrate judge.” 28 U.S.C. § 636(b)(1). Partieay raise specific, wtén objections to the
report and recommendation within 14 day®eing served with a copy of the repadt; see also
Fed. R. Civ. P. 72(b)(2). When a party sifisra timely objection, a district court revieds
novothe parts of the report and recommendation to which the party objected. 28 U.S.C.
8 636(b)(1);see alsd-ed. R. Civ. P. 72(b)(3). Witkegard to the unobjected-to portions of a
report and recommendation, a district couvige's the report and recommendation for clear
error. Lewis v. Zon573 F. Supp. 2d 804, 811 (S.D.N.Y. 2008)lds v. United Parcel Setryv.
Inc., 262 F. Supp. 2d 163, 169 (S.D.N.Y. 2003). Tlear error standar@so applies when
objections are general, conclusory, or simgiyerate the arguments previously made in a
party’s submissionsOrtiz v. Barkley 558 F. Supp. 2d 444, 451 (S.D.N.Y. 200&e also Vega
v. Artuz No. 97-CV-3775, 2002 WL 31174466, at *1 (\DY. Sept. 30, 2002) (“[O]bjections
that are merely perfunctory responses argueahiattempt to engage the district court in a
rehashing of the same arguments set fortheéroriginal petition wi not suffice to invokede
novoreview of the magistratel®commendations.”).

III.  Discussion

Before undertaking any analysis | must deiemwhich portions of the R&R, if any, are

subject to a properly specific objection warmagtde novo review. Defendants make two basic



arguments in their Objections: that the partietered into a binding settlement agreement that
must be enforcedséeDs’ Objections 6-13), and that Niclsoin had apparent authority to settle
on Plaintiff's behalf, ¢ee idat 13-17). These are the same essential arguments Defendants made
in support of their motion to enforce settlemeség generallyps’ Mem.6-7, 9-1¢; Ds’ Reply
3-9°), and thus | need handertake a wholesatie novareview of the R&Rsee Ortiz 558 F.
Supp. 2d at 451. Although each of the specific olgestin support of these positions could be
read as mere reiterations of Defendants’ [y arguments, Defendants do raise two at least
arguably new arguments that are targeteplarticular findings in the Report and
Recommendation. | review these objectidasnovo

Defendants argue that Judge Ellis’s finding thaly made an express reservation not to
be bound until written execution is based on distin@bhcase law. (Ds’ Objections 8-10.)
Defendants assert that “no oral agreementtttedsy the City of New York would ever be
enforceable” if “defendants’ request that ptdfrexecute a standard Stipulation of Settlement
.. . illustrate[d] an express reservation to be bound only by a writithgy. at(8.) As an initial
matter, “[n]o single factor is decisive” in determining whether the parties intended to be bound
by a settlement agreeme@iaramella v. Reader’s Digest Ass'n, Int31 F.3d 320, 323 (2d Cir.
1997), and thus Defendants’ blanket statement‘titabral agreement teettle by the City”
would ever be enforceable is unconvincirig.addition, as Defenads observe, the Second
Circuit in Ciaramella“found it persuasive that ‘Jther parts of the agreement also emphasize[d]

the execution of the document.”S€eDs’ Objections 9 (quoting 13#.3d at 325).) Defendants

4“Ds’ Mem.” refers to Defendants’ Memorandum ofi.an Support of Their Motion to Enforce the Settlement
Agreement of the Parties. (Doc. 20.)

5“Ds’ Reply” refers to Defendants’ Reply Memorandofi_aw in Support of Their Motion to Enforce the
Settlement Agreement of the Parties. (Doc. 30.)



fail to note, however, that here the proposedisdipon of settlement contains references to
written documents beyond those in the merger clausg.,P’s Opp. Ex. D, 4 (“Plaintiff shall
execute and deliver to defend&ity of New York’s attorney ladocuments necessary to effect
this settlement . . . .”), 7 (“This release may betchanged orally. The undersigned has read the
foregoing release and fully understands it . . .5.”Pefendants’ attempt to distinguiblieves v.
Community Choice Health Plan of Westchedter. 08-CV-321, 2011 WL 5531018 (S.D.N.Y.
Nov. 14, 2011), is unavailing for the same reason. Moreover,Garnamella 131 F.3d at 325,
there is no evidence suggesting that eithetypaonsidered the signed documents unnecessary;
to the contrary, Defendantsbensel repeatedly sought Plaffis signature, making clear that
Nicholson and Plaintiff must sign the docemts before a notary. Nowhere in the
communications do Defendants suggest that #flaireed not sign the documents. | am in
complete agreement with Judge Ellis’s finding thathing in the record indates that the parties
intended to be bound absent written settlement documents.

Defendants also argue that the Affidavit cdtBs of Liens (“Affidavit of Liens”) “was
not an additional material term” that remairmgxen for negotiation. (D€bjections 10-11.)
Much of Defendants’ argument regarding théidevit of Liens simply parrots Defendants’
Reply brief, compareDs’ Reply 5-6with Ds’ Objections 10-11), butyhile not entirely clear, |
also interpret Defendants to raee objection to Judge Ellis’s emination that all terms, not
just material terms, must be agragmbn to support contract formatiénAs Judge Ellis

observed, however, “minor or technical pointsh dadicate that theantract remained open.

6“P’s Opp.” refers to Plaintiff's Memorandum of Law®pposition to Defendants’ Objections to the Report and
Recommendation of the Honorable Ronald L. Ellis. (Doc. #ttached as Exhibit D is the draft Stipulation and
Order of Dismissal proposed by Defendants’ counsel.

7 Nothing in the record indicates the City’s or CorporatZnunsel’s policy, if any, with respect to whether such
terms must be agreed to in a signed writing.



See Ciaramellal31 F.3d at 325%ee also Winston v. Mediafare Entm’t Cofp(7 F.2d 78, 82-

83 (2d Cir. 1985). Defendants have provided ow-oonclusory basis for finding that agreement
on the Affidavit of Liens was not material to thettlement. Accordingly, insofar as Defendants
object to Judge Ellis’s determination that theropdfidavit of Liens term indicated that the
parties had not reached agreement on all contract terms, that objection fails. | review the
remainder of Defendants’ rehashing of their anguats regarding the Affidavit of Liens for clear
error, and find none.

Judge Ellis did not reach Def@ants’ apparent authorityqarments because he found that
no contract had been formed. Based on myerevinder the applicabktandards, | reach the
same conclusion for substantively the sag@sons described in the Report and
Recommendation.

Defendants’ remaining arguments are simpiterations of arguments that they made in
support of their motion to enforce settlem@ritthus review the poxins of the R&R to which
these arguments apply for clear ertaewis 573 F. Supp. 2d at 811, and find none. Further,
even if | were reviewinghe entirety of the R&Rle novg| find Defendants’ Objections without
merit for essentially the same reasassarticulated by Judge Ellis.

IV. Conclusion

Having reviewed the Report and Recommendadiuah all other materials in the record, |
am in complete agreement with Judges=ind hereby ADOPT the Report and Recommendation

in its entirety. Defendants’ motion to enforce settlement is DENIED.

8 In many cases, Defendants have quoted from or curserikyitten the briefs submitted in support of their motion
to enforce settlement. In other cases, they simply add general citations to case law without explanation.



The parties are directed tordact Judge Ellis regarding scheduling in this matter. The
Clerk’s Office is respectfully directed close the pending motion, (Doc. 18).
SO ORDERED.

Dated: March 26, 2015
New York, New York

Vernon S. Broderick
United States District Judge



