UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

_________________________________________________________ X
LUIS GERMOSEN

Plaintiff,

OPINION AND ORDER
- against
13ev-1978 ER)

ABM INDUSTRIES CORPORATION,

Defendant
_________________________________________________________ X

Ramos, D.J.:

Thisemployment discrimination actiarises out oévents that allegedly took place
while Plaintiff Luis Gernosen (“Plaintiff’) was employed by Defendant ABM Industries
Corporation(“Defendant”)! Doc. 8. The case is currently proceeding pursuant to an Amended
Complaint, which alleges federal claims for discrimination and retaliation in violdtide o
Americans with Disabilities Act (the “ADA”) and Title VII of the Civil Rights Act of 1964
(“Title VII"). 1d. Plaintiff also alleges claims under the New York State Human Rights Law
(the “NYSHRL”") and the New York City Human Rights Law (the “NYCHRL&)ong witha
claim for breach of contractd.

Presently before the Court is Defendant’s motion to dismiss pursuant to FedesabRul
Civil Procedure 12(b)(1) and 12(b)(6). Doc. THe motion deals not with the merits of the
variousclaims, but rather with threshold questions océgmption and arbitrabilitySpecifically,

Defendant argues that Plaintiff's claims are preempted by the Labor Manddeatetions Act

! Defendant indicates that mitiff's employer was actuy ABM Janitorial Services Northeast, Inc., a subsidiary of
ABM Industries IncorporatedSeeDef.’s Mem. of Law in Supp. at 1 n.Ihis confusiorappears to beeflected in
the Amended Complaint itself, whidghcludesreferencsto “ABM Janitorial Servies— Northeast, In¢. SeeAm.
Compl. 11 9,13. Since thenomenclature is immaterial for purpos#ghe instant motiorthis issue need not be
resolvedat the presentime.



(the “LMRA”) and that they are subject to mandatory arbitration pursuant to thetioper
collective bargaining agreement (the “CBA&").

For the reasons discussed bel®gfendants motion to dismiss iISRANTED.

Factual Background

The following facts are based on the allegations in the Amended Complaint, which the
Court accepts as true for purposes of the instant mo8esKoch v. Christie’s Int'l PLC 699
F.3d 141, 145 (2d Cir. 2012) (evaluating a Rule 12(b)(6) mqtib8) ex rel. N.S. v. Attica Cent.
Sch, 386 F.3d 107, 110 (2d Cir. 2004)ting Shipping Fin. Servs. Corp. v. DrakdsiO F.3d
129, 131 (2d Cir. 1998)) (evaluating a Rule 12(b)(1) motion). Additional facts are drawn from
theCBA.3

A. Plaintiff's Employment and Termination

Plaintiff is a “Hispanic male of Dominican national origim@m. Compl. § 8.He was 52
years old at the timéne Amended Complaintas filed. Id. Defendant, Plaintif§ former
employer, provides facility management and maintenance services to businéisees
northeastern United StateSee id{{9, 13. Plaintiff allegethat, when he was hirexs a
porter/cleanerin 2005, he was issued an Employee Handbook that set out the “terms, policies

and conditions of the employment relationshifd” 9 20-21.He also allegethat Defendant

2 A copy of the CBA is included in the record as Exhibit D to the Declarafitarry Weinberg (Doc. 16).

3 Although it is neither attached to nor incorporated by reference intantemded Complaint, thEBA is properly
before the Court regardless of whether the motion is analyzed ualdet Eb)(1) or 12(b)(6)Courts are permitd

to consider documents outside the pleadings when ruling on a 12(b)(1) netietappia Middle E. Constr. Co. v.
Emirate of Abu Dhabi215 F.3d 247, 253 (2d CR000) Even if the motion were to be evaluated under Rule
12(b)(6),“[t]he CBA may be considered beca{Rkintiff's] complaint'relies heavily upon its terms and efféct,
Chambers v. Time Warner, In282 F.3d 147, 153 (2d Ci2002), in the sense that his complaint is based entirely
on his employment relationship wifpefendant] of which the CBA is an integral patt.Veliz v. Collins Bldg.
Servs., In¢.No. 10 Civ. 6615(RJH), 2011 WL 4444498at *1 n.2(S.D.N.Y. Sept. 26, 2011)
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maintained an AntHarassment and Discrimination Poli¢pugh he claims th#éhat policy
failed to account for situations wherein the harassment or discrimination mastted by
supervisors or managerkd. § 19. Moreover, Plaintiff alleges that Defendant’s Albanian and
Caucasian employease more favordi treated andresubject to less job scrutiny than
Hispanic employeeare See id | 46-49.

During the time period assue, Plaintiff was diagnosed with a number of medical
conditions, including cardiomyopathy, diabetes and high blood pressure, all of which he fully
disclosed to ABM.Id. 11 2222. Plaintiff alleges that, in addition to disclosing thessgnoses
to his supervisors, hmade multiple requests foeasonable accommodat in order to avoid
“additional and unnecessary physical stress as to aggravate hsingeddition.” Id. 11 27, 30-
31. Specifically, he alleges that he “consistently” appliedifier position of shampoo rug
cleaner and was denied the position despite being overqualidiefl.50.

Plaintiff alleges thatfollowing one of these requests (in April 20hddespitewhat
had previously beean “almost flawless employeecord; he was subjected to an “unjustified
frivolous and preextual campaign of harassment and retaliatidd.’f|{ 2829, 32. This
included an unjustified uptick in the number of Employee Corrective Action NQtEEANS")
issued to Plaintifby his supervisorld. I 34. Plaintiff alleges that Defendant either knew or had
reason to know of the supervisor’s conduct, which targeted Plaintiff on account of higtgtisabil
race, color, age and national origila..  37. The Amended Complaité¢scribes number of
ECANSs that Plaintiff alleges were baseleS&e id{{ 3843. In three instances, these allegedly
frivolous ECANs prompted Defendant to suspend Plain8#e idf{ 4042. The first such
suspension was for three dayd. { 40. After Plaintiff filed a complaint withhis union,

Defendant reversed the suspension in part and restored Plaintiff to his origitiahpasth
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back pay.ld. In the two subsequent instances, Defendant suspended Plaintiff indefinitely and
without pay. Id. 11 4342. Each time, after Plaintiff “sought redress from his unibefendant
reduced the period of suspension and restored Plaintiff to his original posation.

On March 12, 2012, Plaintiff's supervisor cited him for talking on his cellphone and
being confrontational toward a client’'s employée. § 43. The following day, Defendant
terminated Plaintiff in light of his “significant disciplinary recordd. (internalquotation marks
omitted).

Plaintiff filed a charge with the Equal Employment Opportunity Commission (the
“EEOC”) and was issued a right to sue lettiet. 6. The instant lawsuit followedPlaintiff
alleges that he was wrongfully terminated in ratadn for exercising his rights under the ADA
and Title VIl and that he was discriminated against in violation of Title VII, the R1Sand
the NYCHRL. Id. {1 5365, 73-80. He also alleges breach of contract on the grounds that his
offer of employment qaied with it implied promises that he “would be treated fairly and in good
faith and not discriminated against due to his disability, race, color, age anddaahatigin.”

Id. 191 6672. According to Plaintiff, “[t{jhe terms and statements containdefendants’ [sic]
Employee Handbook created an implied contract with the Plaintiff, which freempt®ssed
terms provided that Defendant would not unlawfully discriminate against the flduming its
employment relationship with Plaintiff.Id.  69. He also allegethat theseimplied promises
were accompanied by a duty of good faith and fair dealicigf] 70. Plaintiff claims that
Defendant breached its contractual obligations “when it failed to accommddiuiEfe’ [sic]

reasonable accomrdation request; discriminated against Plaintiff due to his disability, race,



and/or national origin; and, wrongfully terminated Plaintiff for frivolous, bessend préextual
reasons.”ld. § 714
B. The CBA

The operative CBA was entered into betweenrfiffis union, Services Employees
International Union, Local 32BJ (the “Union”), and the Realty Advisory Board on Labor
Relations, Inc. (“RAB”), a multemployer bargaining group of which Defendant is a member.
SeeDef.’s Mem. of Law at 3. Articles V andVI of the CBA set out a twstep grievance
process, along with arbitration procedures. CBA at 13-20. The arbitrator is to “décide
differences arising between the parties as to interpretation, applicapenfarmance of any
part of [the CBA] andch other issues as the parties are expressly required to arbitrate before
him/her under the terms of [the CBA]Id. at 15. These arbitration procedures are to constitute
“the sole and exclusive method for the determination of all such issleesit17.

Article XVI of the CBA ncludes a “no discrimination” provision, the core language of
which reads as follows:

There shall be no discrimination against any present or future employeadonr

of race, creed, color, age, disability, national origin, sex, sexual orientation, union

membership or any characteristic protected by law, including, but not limited to,

claims made pursuant to Title VII of the Civil Rights Act, the Americans with

Disabilities Act, 42 U.S.C. § 1981, the Age Discrimination in Emplent Act,
the Family Medical Leave Act, the New York State Human Rights Law, the New

41n its papersPefendant arguethat “[tjhe Complaint alleges breach of contract but there is no cob&areen
[Defendant] and Plaintiff and all of Plaintiff's rights and [Defendgnibligations with respect to Plaintiff's
employment are governed by the CBA.” Def.’s Mem. of Law in Supp. at 7As&woted, howeverhe Amended
Complaint specifically alleges the existence of an implied contract, based &t leagton statements allegedly
contained within Defendant’s Employee Handbook. Am. Compl. fTé@. Court cannot credit Defendant’s
conclusory assertioio the contrary, particularly given thidite Employee Handbook is not included in the record
currently before the Court

5 Plaintiff does not dispute-and, indeed, appears to concedbat he was a member of the Union and that the CBA
attached to the Weinberg declaration is the one at issue tagsSeePl.’s Mem. of Law in Oppi at 56.
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York City Human Rights Code . . ., or aathersimilar laws, rules or regulations.

All such claims shall be subject to the grievance and arbitration prog@datiote

V and VI) as the sole and exclusive remedy for violations. Arbitratorkagtyaly

appropriate law in rendering decisions based upon claims of discrimination.
Id. at 112. In light of a dispute between the Union and RAB regavdiegherndividual
employees had the right to pursue such discrimination claims in court if the Union dealines t
pursue arbitration, the parties entered into a 2010 Agreement and Protocol (theolBrofee
Decl. of Harry Weinberg Ex. E. The terms of the Protocol were subsequently intedpota
the CBA. SeeCBA at 114. The Protocol provides for mandatory mediation of discrimination
claims brought by individuatmployes. See idat 115, 117. In addition, if the Union declines
to arbitrate gparticularemployment discrimination claim, the Protocol perriis individual
employeeo arbitrate the claim on his owrgee idat 118.
Il. Legal Standard

Federal Rule of Civil Procedure 12(b)(1) requires that an action be disnossackfof
subject matter jurisdiction when the district court lacks the statutory or consaiytimwer to
adjudicate the case. Fed. R. Civ. P. 12(b)(1). The party asserting subjecjurattietion
carries the burden of establishing, by a preponderance of the evidence, ttatipmigxists.
Morrison v. Nat'l Australia Bank Ltd547 F.3d 167, 170 (2d Cir. 2008) (quotigkarova v.
United States201 F.3d 110, 113 (2d Cir. 2000)). On a Rule 12(b)(1) motion challenging the
district court’s subject matter jurisdiction, evidence outside of the pleadindsas affidavits,

may be considered by the court to resolve the disputed jurisdictional fact iZsysgsa Middle

E. Constr. Co. v. Emirate of Abu DhaBil5 F.3d 247, 253 (2d Cir. 2008ge alsdvorrison,

8 For ease of reference, citations to provisions of the Protefentto the portion of the CBA in whicthat
agreemenhassincebeen incorporatedin all instances, the relevant language can also be fougghibit E to the
Weinberg declaration.



547 F.3d at 170c{ting Makarova, 201 F.3d at 113 When evaluating a motion to dismiss for
lack of subject matter jurisdiction, the court accepts all material factual allegatithres in
complaint as true, but does not draw inferences from the complaint favorable tornh#.plai
Attica Cent. Sch.386 F.3cat 110(citing Drakos 140 F.3cat 131).

When ruling on a motion to dismiss pursuant to Rule 12(b)(6), tliet Gust accept all
factual allgations in the complairats trueanddraw all reasonable inferences in the plaintiff's
favor. Koch 699 F.3dat145. However, the Court is not required to credit “mere conclusory
statements” or “threadbare recitals of the elements of a cause of a&gircioft v. Igbgl556
U.S. 662, 678 (2009) (citingell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007 )}ee also id.
at 681 (citingTwombly 550 U.S. at 551). “To survive a motion to dismésspmplaint must
contain sufficient factual matter . . .‘tgtate a claim to relief #t is plausible on its face.'Td. at
678 (quotingTwombly 550 U.S. at 570). A claim is facially plausible “whée plaintiff pleads
factual content that allows the court to draw the reasonable inference thefethezsaht is liable
for the misconduct alleged.Id. (citing Twombly 550 U.S. at 556). More sgécally, the
plaintiff must allege sufficient facts to show “more than a sheer possibility tthefendant has
acted unlawfully.” 1d. Federal Rule of Civil Procedure 8 “marks a notable and generous
departure from the hypéechnical, codeleading regime of a prior era, but it does not unlock
the doors of discovery for a plaintiff armed with nothing more than conclusidehsat 678-79.

If the plaintiff has not “nudged [his] claims across the line from conceivable to playsidp

complaint musbe dismissed."”Twombly 550 U.Sat570.



II. Discussion
A. The LMRA Does Not Preempt Plaintiff's Claims

As a threshold matter, Defendant argues ‘tR&intiff’'s claimsclearly fall under, are
governed by and require the interpretation of the grievance, arbitration and ‘nmighatan’
clauses of the CBA” and thus are preempted by section 301 of the LNDBKs Mem. of Law
in Supp. at 6-7.

Section 301 provides, in pertinent part, that “[s]uits for violation of contracts between a
employer and a labor organization representing employees in an industipgféechmerce . . .
may be brought in any district court of the United States having jurisdictioe phities’ 29
U.S.C. § 185(a). The Supreme Court has held that this provision completelyp{sréany state
cause of action” for such violation&ranchise Tax Bd. of State of Cal. v. Constr. Laborers
Vacation Trust for SCal., 463 U.S. 1, 23 (1983).This preemptive effect extends‘taims
founded directly on rights created by collectivegaaning agreements, and also claims
‘substantially dependent on analysis of a collechiaegaining agreement. Caterpillar Inc. v.
Williams, 482 U.S. 386, 394 (1987) (quotitrg’l Bhd. of Elec. Workers, AFGIO v. Hechler
481 U.S. 851, 859 n.3 (1987%ee alsAllis-Chalmers Corp. v. Lueck71 U.S. 202, 213 (1985)
(noting that claims that are “inextricably intertwined with consideration of thestef the labor
contract” will be preempted)That said, section 301 does potempt‘every dispute concerning
employment, or tangentially involving a provision of a collective-bargaining engnete” Lueck

471 U.S. at 211*[l]t is the legal character of a claim, as ‘independent’ of rights under th

"To the extent that Defendant’s preemption argument is directed towantiffdafederaldiscrimination claims,
that argument is without meriSeeChopra v. Display Producers, In@@80 F. Supp. 714, 719 (S.0W 1997)
(Chin, J.) (‘Section 301 simply does not preempt Title VIl claims; preemption of claims otitkr federal statutes
is not necessary to ensure uniformity of adjudicat)on
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collectivebargaining agreemenrt-and not whether a grievance arising from the same set of
facts could be pursued under the agreeméhiat-decides whether a state cause of action may
go forward.” Williams v. Comcast Cablevision of New Haven,,1822 F. Supp. 2d 177, 182
(D. Conn. 2004{alteration in orignal) (quotingLivadas v. Bradshawb12 U.S. 107, 123-24
(1994)).

In this casebecauselaintiff’s state law’ ‘claims turn] mainly on the behavior and
motivation of the employer, and not on interpretation of the meaning of the parties’ labor
agreementthey are not preempted by 8§ 301Shipkevich v. Staten Island Univ. Hgdgo. 08
Civ. 1008 £B) (JMA), 2009 WL 1706590, at *5 (E.D.N.Y. June 16, 20Q@eration in
original) (quotingBryant v. Verizon Commas, Inc, 550 F. Supp. 2d 513, 527-28 (S.D¢YN
2008); see alsaNilds v. United Parcel Serv., InR62 F. Supp. 2d 163, 181-82 (S.D.N.Y. 2003)
(noting that the “same legal standards” govern both the NYCHRL and the RIY,Stfd then
observing that “[d]istrict courts within the Second Circuit hayeatedly come to the
conclusion that [NYSHRL] claims are not preempted by § 301 of the LMRAG#) other words,
Plaintiff's State andCity Human RghtsLaw claims exist independently of any potential claims
that Plaintiff might havéeen able to assddr breach of the CBAtself.® Cf. Lingle v. Norge
Div. of Magic Chef, In¢.486 U.S. 399, 413 (1988)In the typical case a state tribunal could
resolve either a discriminatory or retaliatory discharge claim without iet@ngrthe' just cause
languageof a collectivebargaining agreement.”Bryant 550 F. Supp. 2dt529 (“The right to

be free from such discrimination arises from state law, not from the CBA, sl ion-

8 Notably, while Defenddrcites an array of case law dealing with énkitrability of the claims at issudiscussed
infra), it does not cite a single casérom this or any other circuitin support of its argument that the LMRA
preempts discrimination claingg the type alleged here

9 The Court expresses no opinion as twether any such claims exist.
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negotiable right.(citing Livadas v. Bradshayb12 U.S. 107, 123 (1994))Y.he LMRA does
not, thereforepreempt Plaintiff's claims under the NYSHRL and the NYCHRL.
Thus, to the extent Defendant moves to dismiss on preemption grounds, that portion of

Defendant’s motion is deni€d.

10 pefendant stateswithout supporting argumentatierthat “Plaintiff's breach of contract claim is preempted by
the Labor Management Relations Act.” Def.’s Mem. of Law in Supp. dtiS.pbssible that resolution of the stat
law contract claim will require the Court to construe the terms of the CBahiich case it would, in fact, be
preempted.See, e.gDulay v. United Technologies CorfNo. 3:93CV-2020 (JAC), 1994 WL 362149, at *4 (D.
Conn. June 10, 1994) (Cabrane} (WWVhile the plaintiff's breach of implied contract claim is not basedatiy on
the CBA, the court cannot evaluate the validity of this claim withoutahéteng whether the CBA was intended to
be the sole agreement between the parties.”). However, such is not necttesaebe See Caterpillar Inc. v.
Williams 482 U.S. 386, 396 (1987) (“[lJndividual employment contracts are noitafxdy superseded by any
subsequent collective agreement covering an individual employee, amg biesed upon themay arise under
state law. . . . [A] plaintiff covered by a collectibargaining agreement is permitted to assert legal rights
independenof that agreement, including stdgav contract rights, so long as the contract relied upantia
collectivebargaining agreement.” (emphasis in originaljhe record is simply too sparse to permit the Court to
make this determination in the context of a Rule 12 motion, as the Goaduiired to accept as true Plaintiff's
allegations regarding the statementstamed in the Employee Handbook.

Similar reasoning applies to the extent the contract claim is based on the idyplied good faith and fair dealing.
See Allocco v. Dow Jones & Co., Indo. 02Civ. 1029 (LMM), 2002 WL 1402084, at *6 (S.D.N.Y. June 27, 2002)
(noting that, because an implied covenant claim presupposes a contractualstalatieuch a claim will be
preempted if the only contract at issue is a collective bargaining agreement).

11 Becausehe Court has not heBlaintiff's claimspreemped, it need not address Defendant’s arguments regarding
the exhaustion requirement that must be satisfied before a sectionit3@1l e allowed to go forwardSeeDef.’s
Mem. of Law in Supp. at 8. As the discussion that follows will make,dheavever, Plaintiffs nevertheless

required to submit his claims to arbitration.
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B. Plaintiff's Claims Are Subject to Mandatory Arbitration 12

Though not preempted, Plaintiff's claims are subject to mandatory arbitratiaraputs
the terms of the CBA3

In 14 Penn Plaza LLC v. PyeBi56 U.S. 247 (2009), the Supreme Court examined an
earlier versiorof this same CBA, analyzingpe “no discrimination” provision in the context of
an Age Discrimination in Employment Act (“ADEA”) clainiThe Court upheld the Union-
negotiated arbitration provision as it applied to the respondent employees’ gtalaitos,
noting that nothing in @ text or legislative history of the ADEA precluded arbitration of such
claims. Id. at 257-58. The Court summarized its holding as follows:

The [National Labor Relations Acdtthe “NLRA”)] provided the Union and the

RAB with statutory authority to collegtly bargain for arbitration of workplace

discrimination claims, and Congress did not terminate that authority witbctesp

to federal agaliscrimination claims in the ADEAAccordingly, there is no legal

basis for the Court to strike down the arbitration clause in this CBA, which was
freely negotiated by the Union and the RAB, and which clearly and unmistakably

2There is a “lack of clarity in the case law of this Circuit (and others) asabpwbcedural mechanism must be
employed by courts to dismiss actions in which the parties are bourgbbeeréor attempt resolution of) their
claims in accordance with a contractual grievance procedure, such as an agreanténate.” Tyler v. City of
New YorkNo. 05 Civ. 3620(SLT) (JO), 2006 WL 132975t *2 (E.D.N.Y. May 16, 2006jcolleding cases).
However, it is not necessary for the Court to resolve that ambiguiscididg the instant motionSeeGreene v.
Am. Bldg. Maint.No. 12 Civ. 4899(DLI) (LB), 2013 WL 4647520at *2 n.2(E.D.N.Y. Aug. 28, 2013jquoting
Tylerin the cont&t of a similar motion brought under both Rule 12(b)(1) and 12(b)(6), but thertimreach the
issue “because the result ‘would be the same under nearly any of the availatdaismsti (quotingveliz, 2011
WL 4444498 at *3)).

B The state law contractaimis premised on the same allegations of discriminatory conduct thatlienPlaintiff's
statutory claims. Indeed, the referencéh® Employee Handbook speaks estlely in terms of a promise that
“Defendant would notinlawfullydiscriminate agastthe Plaintiff.” Am. Compl.  69emphasis added)n other
words, the purported contract is alleged to have barred acts of discrimithatiovere already otherwise unlawful.
The “no discrimination” clause clearly providimitthe CBA'’s grievanceral arbitration procedures apply“{a]ll
such claims, including but not limited tothosebrought pursuant tthevarious catalogued statuteSBA at 112.
The Protocol likewisapplies to claims concernirngplations of the no discrimination clayséncludingstatutory
claims” Id. at 117. Plaintiff cannot avoid arbitration simply by repackaging these claimeesfor breach cin
implied contract. Thus even if a state law contract claim exi§ts., regardless of whether any such claim wowdd b
preemptedy the LMRA), that claim must be arbitratgairsuant to the CBA
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requires respondents to arbitrate the-digerimination claims at issue in this

appeal. Congress has chosen to allow arbitration of ADEA claiifise Judiciary

must respect that choice.

Id. at 260.

Courts throughout this Circuit have since apphgetts reasoningo claimsarising
underTitle VII, the ADA, the NYSHRL and the NYCHRL, conclund) that those statutes are
equally susceptible to mdatory arbitratiormgreementsSee, e.gGreene v. Am. Bldg. Maint.
No. 12 Civ. 48990LI) (LB), 2013 WL 4647520 (E.D.N.Y. Aug. 28, 201@)smissinginter
alia, Title VII and ADA claims);Borden v. Wavecrest Mgt. Team Ltdo. 11 Qv. 6737 GBD)
(FM), 2012 WL 4094959, at *2 (S.D.N.Y. Sept. 18, 2012) (obserthagthere ineither any
languagen the ADArendering claims nearbitrablenor “any authority that suggests that the
ADA favors resolution of discrimination claims in federal court rathen thefore an arbitral
panel”) reconsideration deniedNo. 11 Gv. 6737 GBD), 2013 WL 3324293 (S.D.N.Y. June
27, 2013)aff'd, No. 12-4506, 2014 WL 3030952 (2d Cir. July 7, 20&d@mmary order)Veliz
v. Collins Bldg. Servs., IndNo. 10 Av. 06615 RJH), 2011 WL 4444498, at *3 (S.D.N.Y. Sept.
26, 2011)“[C]ourts in this Circuit have held thByetts rationale applies equally to Title VII
claims, and that Title VII claims therefore are subject to mandatoryadrbit, provided the
arbitration agreemenclearly and unmistakabilyequires as much.’Puraku v. Tishman Speyer
Properties, Inc.714 F. Supp. 2d 470 (S.D.N.Y. 2018)ayingTitle VII, NYSHRL and
NYCHRL claims including claims for retaliation)ohnson v. Tishman Speyer Properties,,L.P.
No. 09 Qv. 1959 (WHP), 2009 WL 3364038t *3(S.D.N.Y. Oct. 16, 2009dismissing Title
VII, NYSHRL and NYCHRL claims)Borrero v. Ruppert Hous. Co., Indo. 08 Civ. 5869

(HB), 2009 WL 1748060, at *2 (S.D.N.Y. June 19, 20@Xamining a CBA “materially
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indistinguishable” from the one at issueFApettand observing that “[i]is clear that the
[Supreme]Court’s holding applies witbqual force to Title VII claims”}*

In arguing against thenforceabilityof the CBA’s arbitration procedures, Plaintiff
appears to ignore the fact tismmeof these cases dealt with the exsate provisions now at
issue including those that were introduced through the Protdc8keBouras v. Good Hope
Mgmt. Corp, No. 11 Gv. 8708 WHP), 2012 WL 3055864, at *4 (S.D.N.Y. July 24, 2012)
(discussing the Protocol before concluding that, “regardless of the Union@gaitin, fhe
plaintifff must arbitrate his Title VIl claii)); Duraku, 714 F. Supp. 2dt474 ({T]he CBA and
February 2010 Agreement between the Union and the RAB expressly require thigoresbl
plaintiffs’ statutory claims through mediation and/or arbitratipnThus, Plaintiffs arguments
that“the CBA does not afford the employee the right to demand arbitradiwhthat “[t]here is
no guarantee that&mntiff will be allowed to submit his claims to arbitratioafe meritless See

Pl.’s Mem. of Law in Opp'n at 1%

1 The fact that the arbitration provisions at issue in this case were collgttargained for and are routinely
enforcedby courtsbeliesanysuggestion that tilseprovisions s substantively and/or procedurally unconscionable
as a general matte6eePl.’'s Mem. of Law in Opp’n at-80 (discussing principles of unconscionability generally).
Indeed, as noted abowRyettexpresslycountenancethe Union’s ability to mandate arbitration of its members’
statutory discrimination claimss56 U.S. at 274 (“We hold that a collectivargaining agreement that clearly and
unmistakably requires union members to arbitrate ADEA claims ts@¥dble as a matter of federal law.”).

5 The Rotocol was adopted subsequent (and in direct response) to the SupremelotlirttginPyett SeeCBA
at 11314.

18 Plaintiff's argument that he is not bound by the Protocol because it wasckimtter five years after he joined the
Unionis also withotimerit SeePl.’s Mem. of Law in Opp’n at 11. Indeed, this Court has previously hatdte
Protocol is binding even in situations where itidividual claims themselves were brought prior to the Protocol's
adoption. SeeDurakuy, 714 F. Supp. 2dt474 (“The fact that th§Protocol]does not expressly state that it applies
‘retroactively or to employees who, like plaintiffs, have already elected to pursinestheitory rights in another
forum does not relieve plaintiffs of their obligation to abligethe mediation and arbitration proto&pl. Similarly
meritless iPlaintiff's conclusory assertierunaccompanietly anycitations—that the CBA “can no longer bind
the Plaintiff, as he ino longer a member of the UnidnPl.’s Mem. of Law in Oppi at2. The Court declines to
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Equally unavailing is Plaintiff's argument that “[tjhe CBA arbitration agredrizealso
invalid because it does not provide for all sty rights and remedies.id. at 10. To the
contrary, the “no discrimination” clause of the CBA expressly provides th&adnbeitrators
shall apply appropriate law in rendering decisions based upon claims of distamin&BA at
112;see alsdGildea v. BLDG MgmtNo. 10 Gv. 3347 DAB), 2011 WL 4343464, at *6
(S.D.N.Y. Aug. 16, 2011{relying on this language from the CBA in rejecting an argument that
the terms of the CBA amoutt a prospective waiver of a plaintiff's statutory right§)Though
Plaintiff argues—without citation—that the Protocol “allows the Defendant, as employer, to
choose the arbitratevho would preside over the proceedings,” Pl.'s Mem. of Law in Opp’n at
11,a review of the Protocdielies thiscontention. SeeCBA at 118 (kaving selection of the
arbitrator to the employe@mdthe employee}®

There is one potential exception left operPygtt—namely,that an arbitration

agreement will not be enforced where it amounts to a “substantive waiver of liepgevtdcted

accept an argument that would essentially allow Union members-taubpf their obligationsindera collective
bargaining agreement by simply withdrawing fromithmion prior to bringing suit

71n arguing that statutory remied are unavailable under the CBA, Plaintiff appears to overlook thisdgadn

the “no discrimination” clause, focusing instead on the generititaitn provisions set out Article VI, Paragraph 4.
SeePl.’s Mem. of Law in Opp’n at 12ln any eventthe Court does not read Article VI as restrictively as Plaintiff
does. SeeCBA at 17 (providing that the arbitrator “shall have the power to grayitemedy required to correct a
violation of [the CBA],including, but not limited tdamages and mandatargders” (emphasis addgd)Similarly,
Plaintiff erroneously asserts that the CBA does not require a writteratidsitaward.ComparePl.’s Mem. of Law

in Opp’n at 11with CBA at 16 (“If the Arbitrator shall fail to render his/heritten awardwithin [thirty days of the
hearing], either party may serve a written demand upon him/her ¢hatdrd must be made within ten (10) days
after said demand(emphasis addeq)

18 To the extent that Plaintiff objects to the Union’s ability to control the grivand arbiitionprocesses in the
event that idoeschoose to take up an individual employee’s clanth Union control is unremarkabletire labor
relations context. The Supreme Court noted as muBlett “It was Congressverdict[in passing te NLRA] that
the benefits of organized labor outweigh the sacrifice of individual jittkat this system necessarily demahds.
556 U.S. at 271see also idat 26970 (hoting that judicial policy concerns over union control of the grievance
process carot override Congress’s decision to permit mandatory arbitrationtotata claims).
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civil rights.” 556 U.S. at 273-74. Plaintiff erroneously concludes that this exception applies
here. SeePl.’s Mem. of Law at 13-16° First, Plaintiff advances a statute of limitations
argument that overlooks the express language in the Prot©ooipare idat 15 (discussing the
applicable limitations period under the general grievance proviswaim)CBA at115 (providing
that a claim shall be deemed toflbed within the applicable statutory statute of limitatioins
timely filed in a forum provided forystatutg. Assuming Plaintiff's claims were timgbrought
in this (or any other proper) forum, then they are timely for purposes of the CBA.

Plaintiff nextargues that “the Union precluded [him] from seeking arbitration under the
no-discrimination protocol” when it “provided a quick fix to Plaintiff's claimather than
declining to arbitrat&® Pl.’s Mem. of Law in Opp’n at 16This argument reflects a
misunderstanding of the notion of “substantive waiv&ee Gildea2011 WL 4343464, at *3
(“[T] hePyettdicta does not allow courts to disregard arbitration clauses whenever a plaintiff
feels that he hasnbeen fairly treated by the union of which he is a memBather, under
standards weléstablished in case law, courts should decline to enéshigation clauses which
prospectively waive a plaintiff's statutory rights or which prevent him friectvely
vindicating them in arbitratiof).. To the extenthe Union’s “quick fixes” resolved any of

Plaintiff's claimsto the point that arbitratiowas no longer necessatlge CBA worked exactly

9 For the reasons discussed above, Plaintiff's arguments are meritlessxtentthatthey arebased on the
misconception that employees cannot arbitrate their chaitheut Union participationife., to the extent Plaintiff
ignores the clear effect of the Ryobl). SeePl.’s Mem. of Law in Opp’n at 14opjecting toprovisions that give the
Union “sole discretion as to whether to submit [members’] claims to aibitratithout providing any recourse
whatsoever to the union member claiming to be aggrievédi® same is true of Plaintiff's objectionsthe
manner in which Unioiprosecuted arbitratiorsse conductedSee idat 16(arguing that the Union’s abilitypt
appear without the grievant amounts to a denial of due process).

20 Given that Plaintiff's only allegations of Union intervention relate to-offieeductions of suspensions, it is not at
all clear that the “quick fixes” at issue had any effect on ttadiagibn and discrimination claims Plaintiff now seeks
to pursue, particularly those relating to his ultimate termination.
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as it wassupposed to, and Plaintiff cannot now seek further redress in federainevaly
because he is dissatisfied with the Union’s solutfohlowever,if Plaintiff still had unresolved
statutoryclaims, the CBA clearlyprovided him with access to an arbitral forugitherthrough
the Union or, if the Union chose notadbitrate on his owr?? It is his failure to exhaushose
avenuesnot anything the Union did, that renders his federal lavpsermaure Nothing inthe
Amended Complaint indicates what redress, if any, Plaintiff soughttfiretdnion with respect
to his termination ohis more general allegations of workplace discriminatiand-there is
certainly nothing suggesting that he took any efforts to pursue arbitration on hisaswinvhen

the Union declined to aét.

211t bears noting that Plaintiff has not asserted a fair representation gainsithe Union.Cf. Pyetf 556 U.S. at
272 (“Giventhis avenue that Congress has made available to redress ‘s wnidation of its duty to its members, it
is particularly inappropriate to ask this Court to impose an artificial limitatiothe collectivébargaining

process).

22 plaintiff is mistaken \wen hesuggests that, by achieving a “quick fix” resolution of Plaintiff'srakg “the Union
did not ‘decline’ to proceed to arbitration.” Pl.’'s Mem. of Law in Opp’n at E®Rlaintiff sought arbitration anthe
Unioninsteadadopted an alternative course of action, then clearly the Udémtined” to arbitrate for purposes of
the Protocol. The only way that such an alternative approach couldde&daintiff from pursuing arbitration on
his own would be if it obviated the need for further redrisgether.

23 Kravar v. Triangle Seiiges., Inc, No. 06 Civ. 7858(RJH), 2009 WL 1392595 (S.D.N.Y. May 19, 2008
distinguishable because it predates the Protocol; Whemthe Union refused to pursue the plaintitmtutory
claimsin that casgthe CBA “operated to precludgher] from raising her disabilitgdiscrimination claims imny
forum.” Id. at *3 (emphasis in original)Here, the Protocol clearly provides Union members with an indiVidu
means of redressSimilarly, the Second Circuit’s desionin Italian Colors Restaurant v. American Express Travel
Related Services Company (In re Ameri€xpress Merchantd. itigation), 554 F.3d 300 (2d Cir. 2009%ejected a
class action waiver that would have resdih “[t] he effective negation of aipate suit under the antitrust lavs

Id. at 319. In addition to being distinguishablheSecond Circuit'$olding inAmerican Expreswasvacated by

the Supreme Cou(at the conclusion of a seriefsubsequent proceedinds American Express v. Italian

Colors Restaurant-- U.S.---, 133 S. Ct. 2304 (2013)
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Thus, Plaintiff's claims are subject to mandatory arbitratiosymmt to the terms of the
CBA.%* If Plaintiff wishes to proceed with ¢ise claims, hés directed to submit tthe mediation
and arbitration procedures contemplated by the CBA and the Protocol.

C. All Claims Will Be Dismissed Without PrejudiceTo Refile

Because this case involves issues that are arbipabdeant ta written agreement, the
Federal Arbitration Actequires that the Court stay the proceedings pending arbitr&es®,
U.S.C. 8 3.However “courts have the discretion to dismiseather than stay-an action when
all of the issues in it must be arbitratedlohnson 2009 WL 3364038, at *éemphasisn
original) (quotingMilgrim v. Backroads, In¢.142 F. Supp. 2d 471, 476 (S.D.N.Y. 2001))
(internal quotation marks omittedYhe Court willthereforedismiss the instaraction, asall of
Plaintiff's claims are arbitrable arfdo useful purpose will beerved by granting a stay of these
proceedings.”Berger v. Cantor Fitzgerald Se@67 F. Supp. 91, 96 (S.D.N.Y. 1997).

However, sould the Union frustrate Plaintiff in his attempt to avail himsethefCBA'’s

24 Plaintiff notes that Article VI of the CBA is “silent as to discovery,” citthg California Supreme Court’s
decision inArmendariz v. Found. Health Psychcare $m%., Inc, 6 P.3d 669682(2000) for the proposition that

an arbitration agreement must “provide for more than minimal désgdvPIl.’s Mem. of Law in Opp’n at Q1.
Armendarizwas describing a standard set forth by the District of Columbia CircGiblev. Burngnternational
Searity Senices., 105 F.3d 1465, 1482 (D.C. Cir. 199#hich in turn was applying the Supreme Court’s holding
in Gilmer v. Interstate/Johnson Lane Cqrp00 U.S. 20, 311991) Gilmer—the only one of those cases that is
binding on this Coust-did not specifically impose arfore tharminimal discovery” formulationinstead merely
observing that there had not been any showing that the discovery procadiilasle in that case would “prove
insufficient to allow. . . claimants such dshe petitoner] a fair opportunity to present their claims.” 550 U.S. at 31.
While Plaintiff is correct that Article VI of the CBA does raatdressliscovery procedures, tiityettCourt

specifically quotedsilmer on the issue of discovery before concluding tfalt bottom, objections centered on the
nature of arbitration do not offer a credible basis for discrediting theelbithat forum to resolve stabry
antidiscrimination claims.” 556 U.S. at 26Bhus, even thougRyettdid not specifically note Article VI's silence

on discovery procedure, the Court was clearly attumemneerngegarding the breadth of discovery available in
arbitration proceedirgy Given thatPyettwasenforcingthe very arbitration agreement at issue in this case, and
given thatnumerous courts within this Circuit hasimcefollowed suit the Court declines to reverse courdmse
solely on the CBA'’s silencen thisoneprocedural poirt-absent contrary guidance from the Supreme Court or the
Second Circuit.
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arbitration procedures, he will be allowed to refile his claims in federal court. The dismissal will
therefore be without prejudice. See Veliz, 2011 WL 4444498, at *4 (dismissing the plaintiff’s
claims without prejudice because, “if the CBA operates to preclude [the plaintiff’s] attempt, if
any, to resolve his statutory claims through the procedures set forth therein, the CBA will be
unenforceable”).
IV.  Conclusion

For the reasons set forth above, Defendant’s motion to dismiss is GRANTED, and the
case is dismissed without prejudice.

The Clerk of the Court is respectfully directed to terminate the motion (Doc. 15) and to
close this case.
It is SO ORDERED.

Dated:  August 26, 2014
New York, New York

=

Edgardo Ramos, U.S.D.J.
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