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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

____________________________________________________ X
CHARLES MCCLINTON
Plaintiffs, 13cV-2375(KMW) (DCF)
OPINION & ORDER
-against
SUPERINTENDENT WILLIAM J.
CONNOLLY, et al,
Defendang.
____________________________________________________ X

WOOD, U.S.D.J.:

On March 31, 2013, Plaintiff Charles McClinton, proceegingse brought the above
captioned suit against defendants Superintend@tiam Connolly, Sergeanfoseph
WassweileyOfficer A. Smith, and Officer J. Lynch (collectively, the “Defendants”), pursuant to
42 U.S.C. § 1983Plaintiff allegesthat Defendants violated his rights under the Eighth
Amendment to the U.S. Constitution by acting with deliberate indifference toasearedical
need. Superintendent Connolly, Sergeant Wassweiler, and Officer Smith (thex{Movi
Defendants”have moved to dismiss for failure to exhaust administraénesdies before
bringing suit failure to state a claimponwhich relief carbe grantedand failure to allege any
personal involvement by Superintendent Connolly.

For the reasons that follow, the Court GRANTSiwion to dismisg.

! Defendant J. Lynchas not moved for dismissal because he has not been served and therefore is no
currently represented by the New York State Attorney General's offieeDef's Memo. of Law in Support [Dkt.
No. 33] at 1 n.1. Because the Court dismisses Plaintiff'srstotality, Plaintiff's suit is also dismissed against
Officer Lynch.
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BACKGROUND?

Plaintiff's First Amended Complaint Complaint) alleges that on March 22013,
Plaintiff reported to his worketailwhere Officer Smith told him to sweep and mop a set of
stairs in a nearby housing unit. (Compl. [Dkt. No. 28] 1 Haintiff explained to Smith thdte
could not perform the workecause ofiis asthma condition.ld. { 20). Plaintiff nonetheless
swept and mopped the stairsd. { 21).

After returning from his work detail, Plaintiff was told by Officer Lynch thathad not
sufficiently cleaned his assigned area, and that he must go back and clepariypr(d. { 22).
Plaintiff responded that he was having trouble breathing and that he needed his {fdhale
1 23). Officers Lynch and Smith then placed Plaintiff against the wakettieim, and asserted
that Plaintiff was faking an asthma attacld. 1 24). Thereafter, Officers Lynch and Smith
called Sergeant Wassweiler, who took Plaintiff to the Special Housing &aH.(J.”), despite
Plaintiff informing Sergeant Wassweiler that he needed his inh@ter|{ 24—-26).After being
confined in the S.H.Uor an unspecified period of time, Plaintiff was provided his inhalek. (
19 26-27). Plaintiff has not stated that he suffered any temporary or permanentdrarbeing
denied his inhaler, other than the troubled breathing he suffered prémeiwinghis inhaler.

Based on these events, Plainsiffomittedtwo grievanceso the Inmate Grievance
Resolution Committe€IGRC”). Plaintiff alleges that he submittéloese grievances on March
28, 2013. Id. 1 28). One of the grievanceswhich is actuallydated April 8, 2013—complained
that Plaintiff was placed in the S.H.U. on March 28, 2@%3etaliation for having submitted a

separate, unrelated grievance on March 27, 2@E&(Albanese Decl., Ex. B [Dkt. No. 32} at

2The factual allegations that follow are accepted as true for the purposes ofeéhddme$’ motion to
dismiss. SeeErickson v. Pardyss51 U.S. 8993-94 (2007).
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1);3 (Compl. 1 28). At no poirdoes this grievance discuss inadequate medical treatment. The
other grievance-which, according to Plaintiffthe Inmate Grievance Coordinator refused to file
upon receipt-asserted Plaintiff's claim of inadequate medical treatment based on the
withholding of his inhaler.See(Compl. 11 28, 30). There is no recordPtdintiff having
submittedthis second grievance on or after March 28, 20%8e(Bellamy Decl. [Dkt. No. 35] at
1-2) (Bellamy Decl., Ex. A [Dkt. No. 33 at 1).

Plaintiff seeks$500,000 in damages basedtoa “irreparable injury” he suffered as a
result ofthe delay in treating his asthméd. { 42).
. DISCUSSION

a. Motion to Dismiss

To survive a@ederaRule of Civil Procedur@2(b)©) motion to dismiss, a plaintiff must
have pleaded sufficient factual allegations “to state a claim to relief that igyans its face.”
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007). A claim is facially plausible “when the
plaintiff pleadsfactual content that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct allegedshcroft v. Igbal556 U.S. 662, 678 (2009).
Where a plaintiff has not “nudged [his or her] claims across the line from coneeivabl
plausible, [the] complaint must be dismissedwombly 550 U.S. at 570. Althoughpao se
complaint is tdbe construed liberally-especially wheiit alleges civil rights violationsee
Hemphillv. New York380 F.3d 680, 68@d Cir. 2004)— too must stata plausible claim for

relief, seeWalker v. Schult717 F.3d 119, 124 (2d Cir. 2013).

3 In deciding amotion to dismiss,hte Court may consider documents attached to the complaint,
incorporated by reference into the complaint, or known to and retidry the plaintiff in bringing the suiATSI
Commens, Inc. v. Shaar Fund, Ltd493 F.3d 87, 98 (2d Cie007). Therefore, it is appropriate for the Court to
consider the information contained within the grievances Plaipéf€iically references in his complaint, as well as
prison records that indicate the existence, or lack thereof, of filed grievance
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In deciding a motion under Rule 12(b)(6)etCourt must accept as true all wakaded
factual allegations in the complaint, and “draw] ] all inferences in the plagf&for.” Allaire
Corp. v. OkumusA33 F.3d 248, 249-50 (2d Cir. 2006) (internal quotations omitted). However,
“the tenet thiaa court must accept as true all of the allegations contained in a complaint is
inapplicable to legal conclusion3hreadbare recitals of the elements of a cause of action,
supported by mere conclusory statements, do not sufflgeal, 556 U.S. at 678.
b. Exhaustion of Administrative Remedies

i. Legal Standard

Pursuant to the Prison Litigation Reform Act (“PLRA”), a prisoner who bringstona
“with respect to prison conditions under section 1983” must exhaust all available actmveist
remediegrior to bringing suit in federal courd2 U.S.C. 8§ 1997eseePorter v. Nusslg534
U.S. 516, 525 (2002).[C]ompleting the exhaustion requirements only after filing suit is
insufficient.” Burgos v. Craig307 F.App'x 469, 470 (2d Cir. 2008).

To properlyexhaust a claim, prisonemust comply witithe administrative procedures
required by the stateSee Jones v. Bock49 U.S. 199, 218 (2007). In New York, prisoners
must exhaust all levels of a threred grievance procedur&asiem v. SwitZ756 F. Supp. 2d
570, 575 (S.D.N.Y. 201QHolwell, J.). First, a prisoner must file a grievance with the IGRC.
SeelN.Y. Comp. Codes R. & Regst. 7, 8 701.%a)+(b). Second, the prisoner must appeal an
adverse decisioto the facility superintendentSeed. 8 701.5(c). And third, the prisoner must
appeathe superintendeistdecisionto the Central Office Review Committ€€ORC”). Seed.
§ 701.5(d).

However, “exhaustion under the PLRA is not jurisdictional " .Ziemba v. WezngB66

F.3d 161, 163 (2d Cir. 2004)n Hemphill v. New Yorkhe Second Circuit developed three
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exceptions to the exhaustion requirement, which congitletwhether administrative remedies
were in fact available to the prisoner,” (2) “whether the defendants may héaieetbthe

affirmative defense of neaxhaustion by failing to raise or preserve it or whether the defendants’
own actions inhibiting the inmate’exhaustion of remedies may estop one or more of the
defendants from raising the plaintgffailure to exhaust as a defense,” and (3) “whether special
circumstances have been plausibly allegetljtisify the prisoner’s failure to comply with
administrative procedural requirement880 F.3dat 686 (internal citations omitted) The

instant case concerns onlhetlecond exception.

ii. Plaintiff's Failure to Exhaust All Administrative Remedies Requires Further &daimuiry

By filing suit only three days after allegedly submitting grievancePlaintiff failed to
exhaushis administrative remedieasrequiredby the PLRA Plaintiff claims to have submitted
the relevant grievance on March 28, 2013, and filed the instant suit on March 31TA048.
days could not have providé&daintiff with enough time to comphyith every step oNew
York’s threetieredgrievance processSee, e.g. N.Y. Comp. Codes R. & Regs. tit. 7, 8
701.5(b)(1) (providing the IRGGp to sixteen dayafter a grievance is filetb informally
resolve it before a formal hearing is held. 8 701.5(C)(3) (allowing the superintendénéenty

days to decide an appeat). § 701.5(d)(2)(i) (The CORGshall. . . render a decision on the

4 Courtsin this Circuithave debatedhether these three exceptiansvivethe Supreme Court’s decision
in Woodford v. Ngp548 U.S. 8191(2006)(holding thathe PLRA requires “proper exhaustion” of administrative
remedies in “compliance with agencys deadlines andther critical procedural rul®s See Toomer v. County of
Nassau No. 07CV-01495 2009 WL 1269946, at *7 n.8 (E.D.N.Y. May 5, 2009) (collecting casés)Judge
Sullivan recenthdiscussedn Bolton v. City of New YorKthe Secad Circuit has notefin Amador v. Andrews
without holding, that the second and third prongs oHamphillanalysis—estoppel and special circumstanees
may no longer be applicabl®evertheless, the Second Circuit conductétemphillanalysis inAmada itself, and
district courts in this Circuit have continued to applyttemphillframework followingWoodfordandAmador”
Bolton v. City of New YoriNo. 13-CV-5749, 2014 WL 4446452t *4 n.9(S.D.N.Y. Sept. 9, 2014pullivan, J.)
(citing Amador v Andrews 655 F.3d 89, 102 (2d Ci2011) (“We have questioned whether, in lighivdbodford
the doctrines of estoppel and special circumstances survivedwell v. Corr. Med. Care, IncNo. 13-CV-6842
2014 WL 4229980, at *2 8.(S.D.N.Y. Aug. 15, 204) (Pauley, J.Jcollecting case3. Until the Second Circuit
instructs otherwise, the Court will continuectnsiderthethreeHemphillexhaustion exceptions.
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grievance . .within 30 calendar days from the time the appeal was receiysdée)also Manos
v. Deckey No. 03€CV-2370, 2005 WL 54521%t*4 (S.D.N.Y. Mar. 7, 2005fCastel, J.J“If the
schedule set forth ifiNew York’s threetiered schemak strictly observed, CORC will decide an
inmate's appeal 47 days after the grievance was filed.”)

However Plaintiff claims that the “Inmate Grievance@dinator refused to file [his]
grievance of improper medical care . . ..” (Compl. § 3&suming that Plaintiff's allegation is
true—as the Court must at this stage of the litigatidhefendantsnight be estopped from
asserting aon-exhaustiodefensguursuant to the secoktEmphillexception See Rivera v.
Pataki No. 04CV-1286, 2005 WL 407710, *10-11 (S.D.N.Y. Feb. 7, 2005) (Mukasey, J.)
(citing Hemphill 380 F.3d at 688—-8%holding that defendants were estopped from asserting
their non-exhaustion defenskecausealefendants refused to allow plaintiff to fhés grievance

It is not possible to tell frorthe Gmplaint whethePlaintiff's attemptto file a grievance
wassufficient to warrant estoppel in thiase The fact that Plaintiff filed this lawsuit only three
days aftehe was unable to subnatgrievance suggests that Plaintiff did not expémtequately
all the differentwaysa grievance might be submitte@ontrastKendall v. Kittles No. 03CV-

628, 2003 WL 22127135, at *3 (S.D.N.Y. Sept. 15, 2003) (Lynch, J.) (listing the various

attempts plaintiff made to submit his grievance gsteson officialsinitially preventedhim from
doing so, including dttempfing] to arrange a grievance hearing before[tR&C],” “ wr[iting] a
letter requesting a hearing,” and “wr[iting] a second letter toBbard of Corrections).

Nonethelessit is possible that prison officials blocked Plaintiff from filing his grievance
in such a way that Plaintiff immediately umsimod that his only avenue of redress was a lawsuit
in Federal Court. Determining whetthrs was actually the caseas issue ofact that goes

beyond the information pleaded in the Complaintyustbe addressed at the summary judgment
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stage See Ziemha366 F.3d at 164ee alsoroung-Flynn v. WrightNo. 05CV-1488, 2007 WL
241332, at *13 (S.D.N.Y. Jan. 26, 20@Kpplan, J.X*“Although this Court has some doubt that
Plaintiff's only described efforts toward exhaustion could ultimately be fauffidient to
overcome the exhaustion requirement, the Court also notes that the record is notelebedie
at this juncture. Absent a discovery record, it is difficult for the Court to astestactly what
Plaintiff requested of the identified officemad the degree to which the officers may have
deterred him from pursuing the grievance pro¢es#ccordingly, the Court holds that
Plaintiff's failure to exhaust all administrative remedies does not praddquatgrounds for
dismissal.
c. Adequate Medical Care Under the Eighth Amendment

TheHemphillexhaustion exception, howevesnhot enough to savelaintiff's suit.
Plaintiff has not pleaded the facts necessary to state a claim under theAfightdment for
inadequate medical caamd theefore Plaintiff’'s suit must be dismissed

i. Legal Standard

“The Cruel and Unusual Punishments Clause of the Eighth Amendment imposes a duty
upon prison officials to ensure that inmates receive adequate medical Salahuddin v.
Goord, 467 F.3d 263, 279 (2d Cir. 200@)ting Farmer v. Brennan511 U.S. 825, 832, 844
(1994)). However, a prison official violates the Eight Amendment only when two condite®ns a
satisfied. First, the lack of adequate medical care must be “sufficientiysériearmer, 511
U.S. at 834 (internal quotation marks omitted). Second, the prison official must act with a
“sufficiently culpable state of mindId. (internal quotation marks omitted).

Serious Deprivation of Adequate Medical Calf@ meet this first condition, a plaintiff

must make two showings. First he must prove that heastasllydeprived of adequate medical
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care. Salahuddin467 F.3d at 279. If the prison official in question acted reasonably in response
to a prisoner’s health riskheplaintiff was not atually deprived ofadequate medical car&ee
Farmer, 511 U.S. at 844Salahuddin467 F.3d at 279—-80. Second, a plaintiff must show that
the inadequate medical care was sufficiently seri®@asahuddin467 F.3d at 280. This requires
demonstrating the harm the plaintiff leagferedor is likely to suffer as a result of the
inadequate medical caréd. “More than minor discomfort or injury is requirefdir a plaintiff

to meetthe necessary level of harrRatterson v. LilleyNo. 02CV-6056NRB, 2003 WL
21507345, at *4 (S.D.N.Y. June 30, 2003) (Buchwald, Factors relevant to the seriousness
of a medcal condition include whether ‘a reasonable doctor or patient would find [it] isagort
and worthy of comment,” whether the conditismghificantly affects amdividual’s daily
activities,”and whether it causéshronic and substantial pain.’Salahuddin467 F.3d at 280
(quotingChance v. Armstrond43 F.3d 698, 702 (2d Cir. 1998)

Culpabk State of Mind Tomeetthis second condition, a plaintiff need not establish that

the prison official acted with knowledge or purpos. “[I] t suffices if the plaintiff proves that
the official acted with deliberate indifference to inmate health.This mental state requires
that the charged official act or fail to act while actually aware of a substaskithat serious
inmate harm will result. 1d.

ii. Plaintiff Has Not Stated an Eighth Amendment Claimlifiadequate Medical Care

Plaintiff has failed to state an Eighth Amendment claim based on inadequatalmedi
care. He hasnot shown that prison officials caused him to sufeificiently serious”’harm,or
thatany officialinvolvedpossessed a sufficiently culpable state ofdnin

Harm Suffered The only harm Plaintiff mentianin the Complainis the troubled

breathing he sufferedgfter mopping and sweeping a set of stairs. (Compl. {1 19-23, 27).

8



Plaintiff doesnot plead facts thatuggest that his troubled breathimgsanything other than
fleeting, nor does Plaintiff state that he suffered any-parhether temporary or chronicas a
result® This harm does not rise to a “sufficiently serious” level. The deprivation of aerinha
for an unspecified amount of time, without more, does not constitute an Eighth Amendment
violation. See e.g, Hudson v. HeathNo. 12CV-1655, 2013 WL 473638ht*4, *7 (N.D.N.Y.
Sept. 3, 2013)dismissing plaintiffs claim afer prison officials denied plaintiff his asthma
medication and plaintiffuffered an “acute asthma attdcitating that'apart from his

description of the asthma attack itsélfaintiff does not claim to have suffered any significant or
lastingharm as a result of the attackSge alsd-ulmore v. MamisNo. 00-CV-2831, 2001 WL
417119, at *9 n.26 (S.D.N.Y. Apr. 23, 2001) (PeclagVvl.)(listing cases dismissing claims or
granting summary judgment against plaintiffs who complained of beingdiasiema

medication) ContrastKearsey v. WilliamsNo. 99CV-8646DAB, 2005 WL 2125874, at *4
(S.D.N.Y. Sept. 1, 2005Batts, J.Xfinding plaintiff stated a claim under the Eighth Amendment
where plaintiff made three separate requests for his inhalecoamplained he was “unable to
breathe,’andthat he was “experiencing chest pains,” arre plaintiff“resorted to self
medication, by borrowing an asthma pump from a fellow inmate in order to alleigate h
conditior?).

Culpable State of Mind. At no point does Plaintiff plead facts from which the Court can

infer that Defendantsdct[ed]or fail[ed] to act while actually aware of a substantial risk that
serious inmate harm will result.Salahuddin467 F.3d at 280Plaintiff assertshathe informed

Officers Lynch and Smith that he needed his inhaler because he was havinglireathieg,

5 Plaintiff does aver that he was “irreparably injured by the conduct offlemdiants,” Compl. 1 39), but this is
precisely the kind of conclusory statement that is “not entitled tostheption of truth.”Igbal, 556 U.S. at 679.
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butmakesno allegationsuggestinghat either officer waaware that Plaintif€ould beatrisk of
serious harm. As discussed above, troubledthirg, without more, does not constitute serious
harm. For that reason, the fact that Officers Lynch and Smith were aware thatfPhasti
having some trouble breathing is insufficibytitselfto constitute the “deliberate indifference to
inmate healththat Plaintiff must plead to state an Eighth Amendment cl@eeSulkowska v.
City of New York129 F. Supp. 2d 274, 293.D.N.Y.2001)(Schwartz, J.fholding that
defendant’s denial of plaintiffs request for her asthma medication “at mosindsrto nere
negligence”). Moreover,according to PlaintiffOfficers Lynch and Smitktated that they
believed Plaintiff “was faking an asthma attack . . ..” (Compl. § 24). If theeodflwelieved
Plaintiff's asthma attack was a mere rudey could not havieeen aware of a substantial risk
that Plaintiff would suffer serious harm.

Therefore, Plaintiff's complaint fail® state a claim under the Eighth Amendment for

inadequate medical cafe.

6 Because the Court dismissbs Complaint as to all defendants, it need not addhessloving
Defendarsg’ argument that Plaintifiailed to allege the personal involvement of Superintendent Connolly.
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[1I.  CONCLUSION
For the reasons stated hereie Court GRANTS without prejudice Defendant’s motion
to dismiss PlaintiffsComplaint. The Clerk of Court is directed to close this case. Any pending

motions are moot.

SO ORDERED.

DATED: New York, New York
October8, 2014

/sl
KIMBA M. WOOD
United States District Judge
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