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MASTERCARD INTERNATIONAL INC.,

Defendant.
____________________________________________________________ X

LORNA G. SCHOFIELD District Judge:

International Cards Company, Ltd. (“ICC”) brdugsuit against Mast€ard International
Inc. (“MasterCard”) over MasterCard’s April 20i&mination of ICC’s license to issue, acquire
and process credit cards in Jordan. ICQgalicthat MasterCard’s termination breached the
parties’ licensing agreements. #arCard asserts counterclairalieging that ICC breached the
parties’ agreements by failing to make timely payts to merchants. Both parties move to
exclude expert testimony under Federal RulBwatflence 702. MasterCard also moves for
summary judgment as to damag@esiCC'’s breach of contract chai For the following reasons,
MasterCard’s motions are grantedoart and denied in part, and ICC’s motion to exclude is
denied.
l. BACKGROUND

Familiarity with the underlying allegatior@d procedural history is assumetke Int'l
Cards Co. v. MasterCard Int’l IncNo. 13 Civ. 2576, 2016 WL 3039891, at *1—*3 (S.D.N.Y.
May 26, 2016). New Yorkantract law appliesld. at *1.

MasterCard challenges the testimony eaybrt of ICC’s proposed damages expert,
Pamela O’'Neill. O’Neill opinge that MasterCard’s termination of the licensing agreements

resulted in two kinds of damages: “Base Bus#i@lamages and “Diverted Business” damages.
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The Base Business refers to ICC’s operatiogs@ated with its licensing agreements with
MasterCard. O’Neill avers that, due to Ma€tard’s termination, ICC’s Base Business ceased
operating, which resulted in $30.7 million in dagea. This figure represents the lost going
concern value of the Base Business. (liNised two methodologies to value the Base
Business: the discounted casbwilmethod and the guidelinerapany method. The Diverted
Business refers to the businegportunities that ICC was actiygbursuing but did not realize
because of MasterCard'’s (1) termination & licensing agreementad (2) allegedly unfair
business practices that impacted ICC’s reputatiaghemmarket. O’Neill opines that the Diverted
Business damages equal $45.3 million, applyirggdiscounted cash flow method.

ICC challenges the testimony and report of MeGard’s industry expert, Kaushik Gopal,
and counterclaims damages expert, Anthony Creaf@epal’s report covs (1) MasterCard’s
four-party electronic payments system, (2) pagment card industry’s siems and practices in
the Middle East and (3) ICC’s merchant paytanactices as compared to industry practices,
including the impact of ICC’s alleged conductMasterCard’s four-party system. Creamer is
MasterCard’s counterclaims damages expers refport calculates damagie attributes to
ICC’s alleged breach of contradtle estimates three types of damages: (1) the out-of-pocket
costs associated with minimizing the negativeaotwf ICC’s breach, (2) lost fees from banks
that refused to become members of MasterCdodisparty system and (3) lost fees from ICC
cardholder and merchatransactions.

. STANDARD

Summary judgment is appropriatdere the record before the Court establishes that there

is no “genuine dispute as to any material faud the movant is entitletio judgment as a matter

of law.” Fed. R. Civ. P. 56(a). A genuine disputécaa material fact exists “if the evidence is



such that a reasonable jury could reta verdict for the nonmoving partyAnderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986). The Court musistrue the evidence in the light most
favorable to the nonmoving party and must dedweasonable inferences in favor of the
nonmoving party.See idat 255. When the movant hasperly supported its motion with
evidentiary materials, the opposing party mustldsh a genuine issue of fact by “citing to
particular parts of materials in thecord.” Fed. R. Civ. P. 56(c)(1)(A9ee also Wright v.
Goord, 554 F.3d 255, 266 (2d Cir. 2009). “[A] parhay not rely on mere speculation or
conjecture as to the true nature of theddotovercome a motion for summary judgmenitks
v. Baines593 F.3d 159, 166 (2d Cir. 2010) (alteratiomiiginal) (internal quotation marks and
citation omitted).

Rule 702 governs the admissibility of expert testimony. The rule provides that:

[a] withess who is qualified as anpext by knowledge, skill, experience,

training, or education may t#y in the form of an omion or otherwise if[] (a)

the expert’s scientific, technical, other specialized kndedge will help the

trier of fact to understand the evidencdmdetermine a faéh issue; (b) the

testimony is based on sufficient facts otaj4c) the testimonis the product of

reliable principles and methods; andl {loe expert has liably applied the

principles and methods tbe facts of the case.
Fed. R. Evid. 702. Courts play a “gatekeepirme within the Rule 702 framework and are
“charged with ‘the task of ensuring that aqpert’s testimony both resbn a reliable foundation
and is relevant tthe task at hand.”Amorgianos v. Nat'l R.R. Passenger Co303 F.3d 256,
265 (2d Cir. 2002) (quotinBaubert v. Merrell Dow Pharms., IncG09 U.S. 579, 597 (1993)).
Examination of an expert’s analysis should hgdrous,” but “[a] minorflaw in an expert’s

reasoning or a slight modification of an othemwvisliable method will not render an expert’s

opinionper seinadmissible.”Id. at 267.



II. DISCUSSION

A. Summary Judgment on ICC’s Breach of Contract Claim

MasterCard moves for sunamy judgment on ICC’s breadaf contract claim.
MasterCard’s motion is granted as to dansatpat O’Neill categorizes as (1) “Additional
Issuing/Acquiring Opportunit[ies]” damagasd (2) “Additional Third Party Processing
Opportunit[ites]’” damages that relate to InBzstk and Jordan Commercial Bank. Mastercard’s
motion is denied as to damages that O’Neill categorizes as (1) Base Business damages,
(2) “Additional Third Party Processing Oppamnity” damages related to Quds Bank and
(3) “ATM Operations Opportunity” damages.

1. Base Business Damages

Summary judgment is denied to the extent ICC seeks Base Business damages because
there is a genuine factual gdige as to whether the BasedBess damages were caused by the
contract termination. “Causation is an ess¢miement of damages abreach of contract
action . . . .”Nat'l Mkt. Share, Inc. v. Sterling Nat'l Ban892 F.3d 520, 525 (2d Cir. 2004)
(applying New York law). “[A] plaintiff musprove that a defendant’s breach directly and
proximately caused his or her damagdsl.’(emphasis omitted). ICC has adduced evidence that
it had enrolled 7,000 to 8,000 merchants intoMlasterCard system and processed over 600,000
merchant transactions annually when MasterCard terminated its membership and license
agreements. ICC has also adduced evidemteattivas functioning untiits termination and
would have continued to do so but for $flerCard’s alleged wrongdoing. Without its
MasterCard membership and licenses, ICCaowl longer conduct its Base Business of issuing

credit cards, processing charge transactamtsacquiring Master@a transactions from



merchants. Based on the evidereeeasonable jury could findahMasterCard’s termination of
the licensing agreements caused the Base Business damages.

MasterCard’s competing evidence doesawhpel summary judgment in its favor.
MasterCard contends that the Base Bussrdamages improperly include $14 million in card
balances owed by ICC’s CEO, Khalil Alami, almd family members and that ICC cannot prove
that the termination of ICC’s memberslaigused any non-payment of these insider-owed
amounts. While MasterCard’s evidence regagdhe Alami family card balances may impugn
the amount of the damages, that evidence createsialfessue that should lvesolved at trial.

2. Diverted Business Damages — PotentiBlealings with Other Credit Card
Companies

Summary judgment is granted to some but not all Divted Business damages. One
category -- which O’Neill categorizes as “Addnal Issuing/Acquiring Opportunit[ies]” --
comprises $30.5 million in lost profits related®C’s post-termination failure to secure the
right to offer issuing and acqing services for credit card companies other than MasterCard,
such as Visa. ICC has nopfifiered sufficient evidence fromhich a reasonable jury could
conclude that ICC is entitled to damages fouitsealized dealingsith other credit card
companies, which are consequential damages.

New York contract law distinguishes bet@n two kinds of damages, general and
consequentialSchonfeld v. Hilliard218 F.3d 164, 175 (2d Cir. 2000) (applying New York
law); see also Biotronik A.G. v. Conor Medsystems Ir.,, 1t N.E.3d 676, 679-80 (N.Y. 2014).
“[W]hen the non-breaching party seeks only taoker money that the bredoly party agreed to
pay under the contract, the damages sought are general danmbgesgbel Energy Mktg., Inc.
v. AEP Power Mktg., Inc487 F.3d 89, 109 (2d Cir. 2007) (citiagn. List Corp. v. U.S. News &

World Report, InG.549 N.E.2d 1161, 1164 (N.Y. 1989)). Bgntrast, consequential damages



“seek to compensate a plaintiff for additiot@dses (other than the value of the promised
performance) that are incurred aault of the defendant’s breachSchonfeld218 F.3d at 176.
“Lost profits may be either geral or consequential damages, depending on whether the non-
breaching party bargained for such profits arey thre the direct and immediate fruits of the
contract.” Biotronik A.G, 11 N.E.3d at 680 (internal quotatinarks and citation omitted).
“[D]lamages that reflect a loss pfofits on collateral businessrangements” are consequential.
Id. (internal quotation marks and citation omitted).

Consequential damages are recoverable if atffaslemonstrates “with certainty that the
damages have been caused by the breach,” thagxthat of the loss isapable of proof with
reasonable certainty” artdat “the damages were fairly withthe contemplation of the parties.”
Tractebel Energy Mktg487 F.3d at 109. These are “stringent requiremefitsatiemark
Research Corp. v. Maxwell Online, In895 F.2d 326, 332 (2d Cir. 1993).

ICC’s alleged losses stemming from its faitftbrts to work with other credit companies
are consequential. These unrealized busiagasgements are collateral to the licensing
agreements and ICC’s membership in MasterGayidbal electronic payment system. ICC has
submitted no evidence that a contract with \desanother credit card company was the “direct
and immediate fruits” of its agements with MasterCardiotronik A.G, 11 N.E.3d at 680.

Summary judgment is granted barring thesnsequential damages, which equal $30.5
million, because ICC has failed to adduce any@awe that MasterCard’s liability for these
damages was fairly within the parties’ contemplati®ee Tractebel Energy Mkig87 F.3d at
109. Where, as here, the parties do notariiecontractual provisiogoverning consequential
damages, “the court must take a ‘common geagproach, and determine what the parties

intended by considering ‘the nature, purpose amticp#ar circumstances of the contract known



by the parties . . . as well as what liability ttefendant fairly may beupposed to have assumed
consciously.” Schonfeld218 F.3d at 172 (quotingenford Co. v. Cty. of Erneé37 N.E.2d 176,
179 (N.Y. 1989)). ICC fails to cite any diremtidence that MasterCard consciously assumed
liability for ICC’s potential business d@ags with other credit card companies.

ICC argues that MasterCard must have segare that ICC wodlpursue other issuing
and acquiring opportunities because the licenagrgements were non-exclusive. However,
even if MasterCard knew that ICC was free to wwith other credit cardompanies, that does
not mean that MasterCard intended to asstiability if ICC was unable to do s&ee
Trademark Research Cor®95 F.2d at 334. The fact that ICC could contract with one of
MasterCard’s competitors, without more, does not create a genuine factual dispute that
MasterCard agreed to “underwrite” the $30.5 millioraist profits that ICC asserts it could have
earned from working with these other companiels (quotingGoodstein Constr. Corp. v. City
of New York604 N.E.2d 1356, 1362 (N.Y. 19923ge Kenford Cp537 N.E.2d at 179-80
(“Although the [defendant] was aware that [fiaintiff] had acquired athintended to further
acquire peripheral lands, this knodtge, in and of itself, is insuffient, as a matter of law, to
impose liability on the [defendant] for the loss ofie@ipated appreciation in the value of those
lands since the [defendant] never contemplatekeatime of the contract’s execution that it
assumed legal responsibility for these damages upon a breach of the contract.”).

3. Diverted Business Damages — MasterCard-Related Business

The other two types of Diverted Business dgesarelate to ICC’s alleged inability to
expand its MasterCard-related business aftemit@tion. “Additional Third-Party Processing
Opportunitfies]” refer to losses attributable to ICC’s inability to derive processing revenue from

three banks, (1) InvestBank, (2) Jordamm@aercial Bank and (3) Quds Bank. “ATM



Operations Opportunity” relates to ICC’saalnility to establish an ATM network.

Summary judgment is granted to damages from unrealizeabcessing revenue from
InvestBank and Jordan Commerdggnk because ICC has failed to adduce evidence from which
a reasonable jury could find that the April 2013 termination caused those damages. Citing
O’Neill’'s report, ICC argues that “these opparnties were lost the moment MasterCard
terminated ICC'’s licenses and membership.’N@Il's report, howevergdoes not support this
contention. O’Neill avers that the$wo opportunities were divertéagforethe termination of
the licensing agreements and estimateditiagudamages for 2011 and 2012, which was before
the April 2013 termination. Her report does aeén claim that the termination caused the
damages. Further, ICC’s onlgmtention is that the terminatiatself led to these opportunities
being lost. It does not argueatithese damages are recoverainlger any other theory or claim,
including the previously dismissed claim fireach of the covenant of good faith and fair
dealing. Accordingly, ICC cannot recovemakges related to InvestBank and Jordan
Commercial Bank because, contrary to its arguniefdi|s to create genuine factual dispute
that the 2013 termination causth@se two banks to abandome fbrocessing agreements with
ICC.

Summary judgment is denied tsthe damages associateith ICC'’s alleged dealings
with Quds Bank. For Quds Bank, ICC agreedssue MasterCard-brandekdit cards to Quds
Bank’s clients and convert Quds Bank’s debitdsaand ATMs to MasterCard-branded cards and
ATMs. O’Neill indicates that ICC had 30,000 cadidivered to it and that Quds Bank was
ready to convert 50 ATMs when MasterCéedninated ICC’s licensing agreements.
MasterCard’s own expert acknowledges 1@ issued MasterCard-branded cards through

Quds Bank. As such, ICC has shown a genwntuél dispute that the termination prevented



ICC from deriving processing revenue from Quds Bank.

To the extent that MasterCard argues thatadditional proasing fees from issuing
banks, like Quds Bank, are conseufied damages not within the m@mplation of the parties,
that argument is rejected, as isguMasterCard creddnd debit cards was an integral part of the
agreements between the parties.

Summary judgment is also denied for ttamages related to the ATM network. The
2010 License Agreement grants ICC a licensgs®MasterCard’s marks in connection with
ICC’s “MasterCard-, Maestro- &irrus-branded (as applicable) . . . automated-teller machine
program” in Jordan and Palestine. In its tewation letter, MasterCard instructed ICC that it
must “stop performing MasterCar@irrus, and Maestro card tisactions at ATMs.” Based on
this evidence, a reasonable jury could codelthat ICC bargained for the right to use
MasterCard’s marks for an ATM network and ttia termination -- which expressly prevented
ICC from continuing ATM transacties -- denied it the benefit diis bargain. There exists a
genuine dispute whethiability for the ATM network was within the contemplation of the
parties. See Safka Holdings LLC v. iPlay, Ind2 F. Supp. 3d 488, 494 (S.D.N.Y. 2013)
(“[W]here the license to use the [Defendantisldemarks represented the principal form of
consideration furnished by Defendant underltitense Agreement, there can be no question
that the parties contemplatBéfendant’s liability for denyinglaintiff the very thing it had
bargained for.” (citingschonfelgd218 F.3d at 177)). There alsrists a genuine dispute about
causation. Although MasterCard argues that la@ not taken any steps towards launching an
ATM network, O’Neill cites ICC’s capital expelitures that would support starting its ATM
operations and that suggest the network would baea viable. Drawingllanferences in favor

of ICC, a reasonable jury could conclude that MZould have been able to operate MasterCard-



related ATMs but for the termination.

MasterCard also argues that summary juelghis warranted for the diverted business
opportunities because ICC has not submitted evidégnatdCC mitigated these damages. Under
New York law, a defendant bears the “burderstablish not only that plaintiff failed to make
diligent efforts to mitigate its damages . . ., but also the extent to which such efforts would have
diminished its damages.’aSalle Bank Nat’l Ass'n v. Nomura Asset Capital Ca8g6
N.Y.S.2d 95, 99 (1st Dep’t 2007@¢cord Kane v. SDM Enters., In&. N.Y.S.3d 182, 184 (2d
Dep’t 2015). MasterCard’s argument is rejedbedause it offers no evidence regarding the
extent to which mitigation would have diminesththe Diverted Business damages related to
Quds Bank or the ATM operation§ee LaSalle Bank Nat'l Ass’&46 N.Y.S.2d at 99.

Consequently, MasterCard’s motion for suarmgnjudgment on ICC'’s claim for breach of
contract is granted in paand denied in part.

B. ICC’s Damages Expert

MasterCard’s motion to exclude the refpand testimony of ICC’s damages expert,
Pamela O’Neill, is granted in part and denieghart. O’Neill’'sreport and testimony are no
longer relevant, and therefore inadmissibletoathe categories of deages barred by the
granting of summary judgment -- i.e., the Diesl Business damages that stem from lost
business opportunities with otheredit card companies, and with InvestBank and Jordan
Commercial Bank. Her report atektimony are otherwise admissible.

O’Neill's opinions on the surviving damages at&i are “relevant to the task at hand.”
Amorgianos 303 F.3d at 265. Rule 401 provides tii@lvidence is relevant if it has any
tendency to make a fact moreless probable than it would beathout the evidence; and the fact

is of consequence in determining the action.” Fed. R. Evid. 401. ICC’s damages will be a key
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issue at trial if ICC prevails on its claim&’Neill's report, whichvalues ICC’s operations
associated with the terminated licensing agreenardsstimates ICC’s rdsing lost profits, is
therefore relevant.

O’Neill's report and testimony eet the Rule 702 requirements for reliability. She is a
witness “qualified as an expert by knowledgell séxperience, training, or education” under
Rule 702. Fed. R. Evid. 702. According to her report, she has an MBA from Lehigh University,
was a Partner within Deloitte’s Valuation piaetand has spent more than 25 years as a
valuation professional and has directed more than 800 valuation assignments. She uses reliable
principles and methods for vahg ICC and calculating lost pritd, namely, the discounted cash
flow method and the guideline company meth8ee, e.gIln re Chemtura Corp439 B.R. 561,
573 (Bankr. S.D.N.Y. 2010) (noting that thadgline company and discounted cash flow
method are “standard valuation methodologies”).

O’Neill's opinions are also based on sufficient facts and data, and she reliably applied the
valuation methodologies to the facts. Ttesecomparable companies for the guideline
company method, she researchedlioly held companies thatkie ICC, issued and acquired
credit cards and those thabpessed payments. She also consulted ICC management and
industry periodicals to identify comparable canfes. For comparison, she reviewed ICC’s
financial statements for nineaes. She also consulted thefD& Phelps’ Risk Premium Report
2013 to determine the appropriate adjustnbefiore calculating the market multiple, and
consulted the Mergerstat/BVR Control PremiGtudy Transaction Report to determine a
control premium to be applied to the market multiple.

For the discounted cash flow method, wieble stated corroborated the guideline

company analysis for Base Business damagesjs&tka valuation report that had been prepared
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by a third party appraiser that ICC’s largest shatder hired each year to estimate ICC’s fair
market value. After checking the reliability lmtorical projections agnst actual results, she
relied on the 2013 report to obtain a five-year megorojection. She calculated a discount rate
of approximately 15%, which consts to a capitalizatin rate of 12%. By combining the value
reached with each of these two approadhescalculated Base Business damages of $30.7
million.

She also applied the discounted cash fhogthod to calculate Diverted Business
damages. For the opportunity with Quds Bank, ied upon management projections through
2013, and beyond that relied on the revenue groatehprojection she had used for the Base
Business. She applied the discount ratenoatlogy developed for the base business and added
a 12% risk in the cost of equity calculatiorattcount for the lack ajperating history.

MasterCardaisesvariousobjections. For the Base Business damages, MasterCard
contends that O’Neill did na&ccount for the alleged fact that ICC’s largest asset was its
cardholder receivables and that a majority ofdlreseivables were owed by the Alami family.
It further contends that O’Neill admitted atrfteposition that $14 million in Alami family card
balances should be deducted from ICC’s damagéculations. This argument is rejected
because O’Neill did not make this statement. Stpressly testified that she did not consider the
amount that the Alami family members owe torblevant to ICC’s vime. To the extent
MasterCard disputes her treatrhefha particular asset, tleggument may be pursued through
cross-examination and presentatioraafontrary opinion at trialSee Amorgiangs803 F.3d at
267.

MasterCard also argues ti@iNeill's discounted cash flownalysis to value the Base

Business is unreliable because it is based onftgtprojections prepared by a third party --

12



i.e., the appraiser that ICC’s largest shatder commissioned annuall This argument is
unavailing because “an expert may rely otadhat she did not personally collecGussack
Realty Co. v. Xerox Corp224 F.3d 85, 94 (2d Cir. 2000). The appraiser’s projections have
sufficient indicia of reliability. O’Neill explained that, because she had five years of reports
from the appraiser, she was able to compdrether ICC’s actual performance matched the
report’s projections for a given year. Becatise was no gross mismatch, she concluded the
valuation report’s figures were reasonable e Bbpraiser’s report also states that it used
historical and prospective finaial and operational informat provided by ICC’s management
and other third parties, and thihée appraiser reviewed the d&tareasonableness. MasterCard
does not argue that the datgpoojections in the report are wasonable. That O’Neill used
projections prepared by anothgarty does not render her omns based on those projections
inadmissible.See Gussack Realty C224 F.3d at 94.

MasterCard also argues that O’Neill’s deline company methosas unreliable because
the comparable companies were too dissimilaC®. For instance, MasterCard contends that
one of the fourteen comparators operated onllapan, which has a different market than
Jordan. These individual objeans regarding specific chatacistics of some of the 14
comparable companies, if anything, “fall[] inteetbategory of ‘minor errors’ that do not require
exclusion of expert teishony (if indeed they a&rerrors at all).”"Buchwald v. Renco Grpb39
B.R. 31, 47 (S.D.N.Y. 2015) (quotifgmorgianos 303 F.3d at 267). In addition, O’Neill
decreased the median guideline multiple by 16%ccount for differences between ICC and the
guideline companies. Whether this adjusitmgas adequate, or whether some of the
comparable companies should have been omitted in the analysis is a proper subject for cross-

examination. The issue does not so undermieeetability of the opinion as to warrant
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exclusion. See, e.gFloorgraphics, Inc. v. News Am. Mktg. In-Store Servs., 5#6 F. Supp.
2d 155, 176 (D.N.J. 2008) (rejecting the argumeat ¢juideline companies are too dissimilar,
explaining that the defendant can “illustréte differences between” the plaintiff and the
guideline companies through cross-examinatioh)in re Xerox Corp. Sec. Litig821 F. Supp.
2d 504, 509 (D. Conn. 2010) (“The selection ahparators will seldom approach the Utopian
ideal of identifying the perfect clone and thus saghcisms go more to the weight afforded to
[the expert’s] analysis than to its admimkiy.” (internal quotation marks omitted)).

For the Diverted Business damages reltagtie ATM network, MasterCard argues that
O’Neill's opinions are not adequately supported y/dcord. MasterCard contends that there is
no evidence that ICC made any of the signifigaméstments in technology and infrastructure
that O’Neill assumes would have been necesalgunch an ATM netark. This not an
accurate characterization of O’Neill’s report. O’Neill stated that ICC made a cash outlay for
capital expenditures that corresponded with ICCIpasing fixed assets that were needed for the
network. O’Neill also accounted for the poskiithat the ATM network would not succeed by
applying a risk-adjusted discount rate. MaStard’s argument regarding O’Neill’'s damages
based on the ATM network is unavailing.

In sum, MasterCard’s motion to exclude tastimony of O’Neill is granted to the extent
it relates to categories of damages barred bgtaeting of summary judgment and is otherwise
denied.

C. MasterCard’s Experts Kaushik Gopal and Anthony Creamer

1. Kaushik Gopal
ICC’s motion to exclude Gopal’s reportcgtestimony is denied. First, Gopal's

testimony regarding industry gutice and custom with regard to payment card transaction
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processing is relevant and helpful. Gop#&'stimony will provide background information that
will help the jury understand the workingEelectronic card payment networkSee SR Int'l

Bus. Ins. Co. v. World Trade Ctr. Properties, L1467 F.3d 107, 133 (2d Cir. 2006) (permitting
expert testimony regarding “the custonmsl goractices of the surance industry”)Scott v.

Chipotle Mexican Grill, Ing 315 F.R.D. 33, 46 (S.D.N.Y. 201@)ermitting expert testimony

that would “identify [a business’s] practices andistures and place thewithin a larger context
of industry norms”). Gopal’s testimony willsad assist the jury in deciding whether ICC
materially breached the licensing agreemeatsabse it failed to make timely payments to
merchants. “Whether a failure to perform congtisua ‘material breach’ turns on several factors,
such as the absolute and relative magnitudietd#ult, its effect on #hcontract’s purpose,
willfulness, and the degree to which the inflparty has benefitted under the contra&rocess
Am., Inc. v. Cynergy HoldingsLC, 839 F.3d 125, 136 (2d Cir. 2016) (quotidgdden v.

Consol. Edison Co. of N.Y312 N.E.2d 445, 450 n.9 (N.Y. 1974)). Gopal's testimony regarding
industry custom and practice of payment acgsjreuch as ICC, will assist the jury in
understanding the “four-party ypaent system” which MasterCaeinploys, the importance of
timely payment to merchants in such a systihe relative magnitude of the breach caused by
any delay in payments and itifext on the four-party systenfee, e.gAntilles S.S. Co. v.
Members of the Am. Hull Ins. Syndicat83 F.2d 195, 199 (2d Cir. 1984) (evaluating an expert
witness’s testimony “concerning casts and practices of the marimsurance industry . . . as it
bears on the intemif the parties”)Mktg./Trademark Consultants, Inc. v. Caterpillar, |ndo.

98 Civ. 2570, 2000 WL 744371, at *2 (S.D.N.Y. J&he000) (“[E]xperts commonly testify on
industry custom and practice in order to allow filwy to come to a conclusion concerning the

conduct of parties to an agreement.”).
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Second, Gopal’s testimony and report, whiah lzeised on his experience working in the
payment card industry, are reliabl§T]he expert must show whyhis or her] experience is a
sufficient basis for [his or her] opinion.’Pension Comm. of Univ. dfontreal Pension Plan v.
Banc of Am. Sec., LLG91 F. Supp. 2d 448, 463 (S.D.N.Y. 2010) (quoting Fed. R. Evid. 702
advisory committee’s notes). According to report, Gopal has worked in the payment card
industry for approximately 12 years. He spent anfive years at First Data, one of the world’s
largest processors and acquirers, whenm&eaged its accounts in the Middle East. He
currently works for MasterCard where he ispensible for MasterCasiregional processing
business in the Middle East and A&fai He testified that at Mas@ard and in his previous jobs,
he has trained customers on four-party ngdehich included implementing a processing
system for both issuers and acquirers in the Mi@ichst. Gopal has sufficient experience in the
payment card industry, particularly in the Mid@ast, to qualify him to render his opinions.

ICC objects that Gopal cannot Ae expert because heaidvlasterCard employee and his
testimony will be unfairly prejudicial under FedeRale of Evidence 403. Rule 403 permits a
court to exclude relevant evidsnif its probative value is sutatially outweighed by a danger
of . . . unfair prejudice.” Howevethe mere fact that Gopal is an employee of a party “does not
automatically disqualify him fromendering expert testimony.Tedone v. H.J. Heinz C&86
F. Supp. 2d 300, 311 (S.D.N.Y. 2008¢e also Knowledge Basedchs., Inc. v. Int'| Bus.
Machines Corp.No. 96 Civ. 9461, 1998 WL 164791, at *1 (\DY. Apr. 8, 1998) (“[Clourts
routinely permit expert testimony by parties,@oyees, and others wifinancial and other
plain interests in the outcome tbie litigation.”). ICC’s objectins regarding Gopal’s potential
bias go to the weight, not tlaemissibility, of his testimonySee Knowledge Based Te¢l£98

WL 164791, at *1.
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ICC also argues that Gopal’s opinioruisreliable because he accepted without further
investigation fact witass testimony and documenytavidence that ICC had pervasive merchant
payment delays. ICC emphasizes that Gopaldadespeak with any merchant directly or
investigate the methodology underlying MasterCanaéschant survey. In assessing reliability,
the question is whether “the expert actedw@aably in making assumptions of fact upon which
he would base his testimonyBoucher v. U.S. Suzuki Motor Carg3 F.3d 18, 21 (2d Cir.

1996) (internal quotation marks omitted). Hexéidence in the record is sufficient for a
reasonable jury to conclude that ICC migiéy breached the governing agreemergiee Int'l
Cards Co,2016 WL 3039891, at *4Gopal acted reasonably by relgion this evidence. ICC’s
objection that Gopal’'s assumptiofase unfounded go to the weighipt the admissibility, of the
testimony.” Zerega Ave. Realty Corp. v. Hornbeck Offshore Transp., BEC F.3d 206, 214
(2d Cir. 2009) (quotin@doucher 73 F.3d at 21)see, e.gKkemp v. CSX Transp., In€@93 F.
Supp. 2d 197, 218 (N.D.N.Y. 2014) (rejecting arguntleat an expert “relied on representations
and records provided to him by farty’s] counsel instead ebnducting an independent review
of the record”). Accordigly, ICC’s motion as it retas to Gopal is denied.

2. Anthony Creamer

ICC’s motion to exclude Creamer’s courmiaims damages report and testimony is
denied. First, Creamer’s counterclaimsndges report and testimony are relevant. The
counterclaim complaint allegéisat ICC breached the operatieensing agreements by failing
to make timely payments to merchants and misusing MasterCard’s marks. Creamer calculates
lost fees and out-of-pocket expenses that Bt&strd incurred as agelt of the breach.

Assuming that these damages are recovenatdier the governing agreements, Creamer’s

opinion would assist a jury in evaluatingetbxtent of MasterCard’s damages.
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Second, Creamer’s report and testimony are deliaBreamer is qualified as an expert
by education and experience. His report states that he is a Certified Public Accountant and
Certified Fraud Examiner and Maging Director at Nagant Consulting, wich specializes in
litigation, dispute analysis arishancial investigations senas. He applied his accounting
expertise to calculate damages. For instatocealculate lostdes on ICC’s issuing and
acquiring activity, he used four years of dat@alculate a compound annual growth rate for
various transactions and appliedsttransaction-specific rate to estimate lost activity. Creamer’s
calculations were also based sufficiently reliable data, inading MasterCard’s Quarterly
Member Reports, which summarize cardholdermedchant activity based on data provided by
individual member companies.

ICC argues that Creamer is unqualified becdngsbkas no expertise in the markets in
Jordan. Creamer’s analysis is not basedmynciaimed expertise in Jordan. ICC has not
explained how Creamer’s analysisd opinions are rendered categalty inapplicable because
the company at issue operates in Jordah.Johnson & Johnson Vision Care, Inc. v. CIBA
Vision Corp, No. 04 Civ. 7369, 2006 WL 2128785, at *5 (S.D.N.Y. July 28, 2006) (“[An]
expert should not be required to satisfy an gvedrrow test of his owgualifications.” (internal
guotation marks omitted)). ICC also claims tthet report is flawed because it states that
Creamer will apply an unspecified risk-adjustiiscount rate at tli@and Creamer has not
detailed the risks on which he would base the discount rate. While ICC may challenge any risk-
adjusted discount rate Creamer uses, the potentiadubhta rate may be flawed is not a basis to
exclude his report and testimony at this sta@¥C’s motion to exclude the testimony and report

of Creamer is denied.
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V. CONCLUSION

For the foregoing reasons, MasterCardation for summary judgment is GRANTED
with respect to ICC’s Additional Issuing/Acquiring Opportunities damages and ICC’s Additional
Third-Party Processing Opportties damages related to InvestBank and Jordan Commercial
Bank and DENIED in all other aspects. MasterCard’s motion to exclude O’Neill’s report and
testimony is GRANTED with reget to the damages on which summary judgment has been
granted and DENIED in all othaspects. ICC’s motion to exle MasterCard’s the report and
testimony of experts Gopal and Creamer is DENIED.

The Clerk of Court is directed to clogee motions at Docket Numbers 147, 164 and 167.

Dated: November 29, 2016
New York, New York

7/!4/)%

LORNA G. SCHOFIEL
UNITED STATES DISTRICT JUDGE
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