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UNITED STATES DISTRICT COURT DOCUMENT i
SOUTHERN DISTRICT OF NEW YORK ELECTRONICALLY FILED
"""""""""""""""""""""""""""""""""""""""""" X DOC #:
MRIDUL K. PATHAK and MOLOPO ENERGY INDIA : DATE FILED: 10/02/2013
(P) LTD, :
13 Civ. 2812 (JMF)
Petitioners,
: MEMORANDUM OPINION
-V- : AND ORDER
MOLOPO ENERGY LTD. (formdy known as :
MOLOPO AUSTRALIA LTD.), :
Respondent. :
______________________________________________________________________ X

JESSE M. FURMANUNnited StateDistrict Judge:

Mridul K. Pathak and Molopo Energy India (P) Ltd. (“MEIP”) petition this Court,
pursuant to the Federal Arbitration Act, Title 9, United States Code, Sectosely. to compel
Molopo Energy Ltd. (formerly known as Molopo Atadta Ltd) (“Molopo”), an Australian
companywith a significant presendga Canada, to arbitrate- in India— claims for severance
pay incidental to contracts to extract methane from Indian coal fields. Respamuees to
dismiss the petitigrpursuant tdRule12(b) of the Federal Rules of Civil Procedure, on the
grounds that this Court lacksibject matter jurisdiwin over this dispute, that the Court lacks
personal jurisdiction over Molopand that there is no valid agreement to arbitrate between
Molopo and eithelPetitioner. For the reasons stated below, Respondent’s motion to dismiss is
GRANTED, and the petition iDISMISSED

BACKGROUND
A. TheBusiness Relationship
The followingfactual account is taken from the Petititnemotionpapers filedbefore

this Court, and the affidavits attached thereé®ee Phx. Bulk Carriers Ltd. v. Oldendorff
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Carriers Gmbh & Co., KG.No. 01 Civ. 1177INRB), 2002 WL 31478198, at *3 n.8 (S.D.N.Y.
Nov. 6, 2002)“[W]here an arbitration contract dispute is centered aitldhe meaning of the
communications between the parties, rather than authenticity of these cowtoosic . . the
court may decide the issue of contract formation, without a hearing, ‘on the papees’ a
(quotingU.S. Titan Inc. v. Guangzhou Zhen Hua Shipping Co., 24d. F.3d 135, 145 (2d Cir.
2001)). Molopas “an international energy development and exploitation corporation” doing
business out of offices in Melbourne, Australia, and Calgary, Canada. (PeSdmgtime in
2007, Respondemngaged Pathak — who had retired from a “high level ndiftiensional civil
service career in India and abroad’'to assist it in beginning business operations in Indd. (
1 11). Pathak was retained pursuant to an oral contract, which specified theit Ratlld
receive a $100,000 salary plus equity in Molopo’s Indian subsidiary, but this oral contract was
never formalized in a writing(ld. 11 6, 14).

Molopo organized a subsidiatyEIP, to manage its affairs India; Pathak was named
Managing Direatr and Vice Chairman of, and received a 5% interest in, MBER . 6; Pathak
Aff. § 6). The fruitof MEIP’s efforts was an $8,000,000 agreemenabg betweemMolopo and
India’s Central Institute of Mining and Fuel Reseaft®IMFR”)  for the extractia of methane
from coal fields owned by the Indian governmehe(*CMM Agreement”) (Pet. Ex. 1). The
CMM Agreement was dated Augu&t2009. Pet.Ex. 11 1.

Approximately one yeaafter the CMM Agreement was signed, howeoJopo began
exploring the possibility of withdrawing from the Indian mark@et. § 7). A few months later,
in the spring of 2011, Molopo informed Pathak that it intended to cease operations in India and
sought his help in doing sold({ 15. In order to achieve Molops’withdrawal without

incurring significant penalties and fees, Pathak conceived dgldolopo totransfer

! Both sides dispute who was a party to the CMM Agreentemtthe sake of clarityand

because it is immaterial for present purpo#ies Court refers to CIMFR, as well as its delegating
agencies Coal India Ltd. and the Council of Scientific Industrial Researsimply CIMFR.
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ownership of MEIP to him and another Molopo executive; significantly, Molopo did not transfer
or assign its rights or responsibilities under the CMM Agreement to Pathak &. M&l ] 17).
After Pathak’s negotiations with CIMFR to avoid legal action against MolopoEdPM/ere
completed, Molopo stopped paying Pathak and gave no response to the iRathedsent to
Molopo’s Australian offices. Id. 1 1819).

Pathak and MEIP petitioned this Court to compel arbitration on April 29, 2013. (Docket
No. 1). They rely on the text of the CMM Agreement, which contains an arbitratissegRet.
Ex. 1 1 10), and seek an order compelling Respondent to proceed with arbitration progéeedings
India, as the terms of the CMM Agreement spedidly), or, alternatively, requiring Respondent
to specify an alternate venue for arbitratian(Pet. I 22
B. TheCMM Agreement

The text of the CMM Agreement unambiguously requires that “all disputes arisiimg out
[sic] course of conducting this Projétte either settled by mutual consent or referred to
arbitration “in accordance witlthe] Indian Arbitration and Conciliation Act 1996 [ai]
mutually agreed placin India.” Pet. Ex. 1 § 10). The CMM Agreement, which is dated August
8, 2009 (d. 1), states at its outset that it is between the “Central Institute of Mining and Fuel
Research, Barwa Road, Dhanbad” and “Molopo Australia Limited, Melbourne, Bastr@d.
at 1). The first section states that it is “by and between” the following parties:

1.1 Council of Scientific and Industrial Research, a Society Registered under

the Society Registration Act (XXI of 1860), having its registered office a

Anusandhan Bhawan, 2 Rafi Marg, New Delhi — 110 001 (hereinafter referred to

as CSIR) having one of its national laboratories, Central Institute of Mining and

Fuel Research at Barwa Road, Dhanb&26 015 (hereinafter referred to as

CIMFR, which expression shall, unless repugnant to the context or meaning
thereof, include its successors and assignees) on the first part.

AND

1.2 Molopo Autstraliagic] Ltd. Melbourne, Australia with office at Level 14,
31, Queen Street, Melbourne VIC, 3000, Australia (hereinadterred to as
Molopo), a company which is listed in Australian stock Exchange and has also
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formed a subsidiary in India named Molopo Energy India (P) il fith its
office at 10/C, Janak Road, Kolkata, 700 029, India (hereinafter referred to as
MEIP, which expression shall, unless repugnant to the context or meaning
thereof, include its successors and assignees), on the second part.

(Id. 191.1-1.2).

The CMM Agreement concluded, “IN WITNESS WHEREOF, the undersigned, duly
appointed representatives of the orgatiiss signed the present agreemenid. 4t 9). The
documents thensigned by six individuals. First, it &greed tan behalf of CIMFRoy Dr.
Mohan Prasad, “Scientist G & Head, BDIL,” aod behalf of Molopo Australia by Mr. Stegi
Mitchell, “Managing Director.” Ifl.). Additionally, it is signed by four witnesses, two from
CIMFR and two from Molopo. The witnesses from CIMRMr. Asit Kumar Roy, “IrCharge,
Project Monitoring & Evaluation Cell,” and Dr. Ajay Kumar Singh, “Scierdistl Head,
Methane Emission and Degasificationld.]. The witnesses from MoloreDr. David
Hobday, “Director, Molopo Energy India (P) Ltd,” and Petitioner, Mr. Mridul Kufathak,
“Director, Molopo Energy India (P) Ltd.”ld.). The witness signata blocks are numbered for
each party, and Pathak is listed second on the Molopo sdle. (

As for the scope of the agreement to arbitrate, the “Project” is defined as th&éReco
and Utilisation of Coal Mine Methane in Jharia and Raniganj Coalfieldd.y 2.1). That
Project was described, generally, as one to survey, extract, transport| ametisghe taken
from coalfields in India. I¢l. 11 2.1-2.4). The CMM Agreement does not discuss any aspect of
Molopo’s staffing of the Bject.

DISCUSSION

Respondent moves to dismiss the Petition on three grounds. First, Respondent argues
that this Court lacks personal jurisdiction over it under New York’s long-armestatux.
C.P.L.R. 302(a), because it has neither conducted any business within the statevofriNear

reasonably expected any tortious act to have consequences in New York. (Respd Mol



Energy Limited’s Mem. Law Supp. Mot. To Dismiss R&Resp’'t Mem.”)6-10). Second,
Respondent argues that, because neither Pathak nor MBdarty 0 the CMM Agreement, and
because any oral employment agreement could not have contained a bindingaaricitiase, it
did not agree to arbitrate any claims with either Petitioner, and thereforetttienHails to state
a claim. [d. at 1316). Finally, Respondent challenges this Court’s sulojetter jurisdiction
over this Petition because the CMM Agreement does not govern Pathak’s employtiment w
Respondent and because neither he nor MEIP was a party to the CMM Agredcheitl 7).
A. Subject-Matter Jurisdiction

Subjectmatter jurisdiction is a threshold question this Court has an independent duty to
establish.See, e.gFiletech S.A. v. Fr. Telecom S.A57 F.3d 922, 9290 (2d Cir. 1998).
Additionally, the Federal Arbitration Act, ihaing its codification of th&lew York Convention
on the Recognition and Enforcement of Foreign Arbitral Awards, June 10, 1958, 21 U.S.T. 2517,
330 U.N.T.S. 3 (the “New York Convention§rants subjeematter jurisdiction over those
foreign arbitration ptitions that “falf ] under the [New York] Convention.” 9 U.S.C. § 203.
Any arbitration agreement that is “considered as comme@ml’is not solely between citizens
of the United Statefalls under the New York Conventiond. § 202.

Respondentoves to dismiss the Petition pursuanRtde 12(b)(1)of the Federal Rules
of Civil Procedure. Respondent does not askattthis Court lacks subjentatter jurisdiction
becausé¢he parties are solely citizens of the United Statdbatthe CMM Agreemenis not
“considered as commercjabut ratherasserts that the alleged lack of an arbitration agreement
between the parties to this actideprives this Court of jurisdiction. (Resp’'t Mem. 1The
Second Circuit has made clear, howeteaitchallenges tohe existence of an arbitration clause
go to the merits rather than jurisdictioBee, e.g Sarhank Grp. v. Oracle Corp404 F.3d 657,
660 (2d Cir. 2005) (“[Respondent’s] argument depends entirely upon its view of the merits of the

case, and thefore does not involve a lack of subject matter jurisdiction, although cases
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confusing these issues are frequently found in the refortso long as thedition’s allegations
are not immaterial, frivolous, or made solely to obtain jurisdicitan,sufficient to “claim[]
jurisdictionunder thgNew York] Convention; describef written agreement between [the
parties] . .. allege[]that a legal relationship was created betwé®n parties];, and describe an
arbitration agreementd. Petitionersallege the existence of an arbitration agreement creating a
legal relationship between them and Respondent. Accordingly, this Court has sdiject-
jurisdiction to consider thedtion.

B. Personal Jurisdiction

Even after subjeamatter jurisdiction has been established, a court must still establish
that it has the power to compel Respondent to proceed with arbitr&g@iransatlantic Bulk
ShippingLtd. v. Saudi Chartering S.A622 F. Supp. 25, 27 (S.D.N.Y. 1985). Respondent
moves, pursuant tule12(b)(2), to dismiss the Petition on the ground that this Court lacks
personal jurisdiction over it. On a motion to dismiss for lack of personal jurisdictiotifiares
must establish, by good-faith allegations or other evidenmene faciecase thathe Court has
power over a particular respondefee, e.gFirst Capital Asset Mgmt., Inc. v. Brickellbush,
Inc., 218 F. Supp. 2d 369, 388 (S.D.N.Y. 20G#Jd sub nom.First Capital Asset Mgmt., Inc.
v. Satinwood, In¢.385 F.3d 159 (2d Cir. 2004).

The New York Convention does not independently propielsonal jurisdictiorover
parties alleged to have agreed to arbitrate clafdeeFrontera Res. Azer. Corp. v. State Oil Co.
of Azer. Republicc82 F.3d 393, 398 (2d Cir. 2009). @stablishpersonal jurisdiction under the
New York Convention, Petitioner must demonstrate that the Court has personal jansdict
underNew Yorkstate lawor pursuant to Rule 4(k)(2) of the Federal Rules of Civil Procedure.
See, e.gGreatship (India) Ltd. v. Marine Logistics Solutions (Marsol) |.IN®. 11 Civ. 420
(RJH),2012 WL 204102 (S.D.N.Y. Jan. 24, 201New York’s longarm statute, N.Y. C.P.L.R.

302(a), sets out four paths to personal jurisdiction. Because there is no evidencedhat Mol
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either owns real property in New Yoweeid. 302(a)(4) or committed any tortious acts within
New York statesee id 302(a)(2), Petioner must establish either)(that Respondent has
transacted “business within” New York or has contracted “anywhere to sup@lis o0 services
in” New York, see id.302(a)(1); or (2that Respondent has committed a “tortious act
... causing injury to person or property within the StatedthatRespondengither:

(i) regularly does or solicits business, or engages in any othestpatsourse of

conduct, or derives substantial revenue from goods used or consumed or services
rendered, ifNew York], or

(ii) expects or should reasonably expect the act to have consequejies in
York] and derives substantial revenue from inteestainternational commergé

id. 302(a)(3)(i}(ii).

In support of its motion to dismiss, Respondent submits the declaration of PaulaBellive
Molopo’s Chief Financial Officer. (Docket No. 11 1 1). Belliveau swears tlodopd is an
Australian corporation with offices in Australia and Canadd. f(2). He further swears that
Molopo has no business presence or employees whoregukarlyin New York (d. 1 34),
that it owns no real property in New Yokl (1 5), and that it solicits no busineesNew York
(id. 1 6). In response, Petitioners submit an affidawin Pathak. (Docket No. 23 Pathak
swears that, while he was employed by Respondent, he “regularly recen&divislew York
from Molopo executives, and that such visits related to Molopo business other than that
performed by Pathalor MEIP. (Id. § 17). Attached as exhibits to Pathak’s affidavit are copies
of emails he received from Molopo executives describing their attempts to attracbmves
funding from individuals in New Yik and to discuss Pathak’s activities for the compafd;. (
Exs. 45). Pathak also describes a business dinner he arranged with a represer@atale of
India in New York(id.  19),allegesthat he received his salaryhis New York bank account
(Pet.y 13), andstates thahis communications with Molopo most often took place from his

apartment in New YorkRathak Aff.{ 20).



These activities are insufficient to establish, for purposes of New York’sdiong
statute, that Molopo transacts business within New York. New York law is kchafdr
purposes of C.P.L.R. 302(a)(1)h& residence or domicile of the injured party within a State is
not a sufficient predicate for jurisdictidnFantis Foods, Incv. Standard Importing Co49
N.Y.2d 317, 3261980). As a resultpersonal jurisdiction lies “only where a defendant’s direct
and personal involvement on [its] own initiative projected [itself] into New York ¢age in a
sustained and substantial transaction of businesguiline Capital Partners LLC v. FinArch
LLC, 861 F. Supp. 2d 378, 386 (S.D.N.Y. 2012) (internal quotation marks and alterations
omitted) Because the evidence offered by Petitispehen considered separately from the fact
of Pathak’s residence in New York, fails to establish that Molopo’s traosaaftbusiness in
New York was “sustained” or “substantial,” this Court finds that the first pro@R.L.R.
302(a) is not satisfiedSee, e.gDirectTV Latin Am., LLC v. Park 610, LL.691 F. Supp. 2d
405, 423 (S.D.N.Y. 2010) (noting that cases in which the transaction of business in New York is
supported by a single transfer of funds to a New York bank account “almost almeylse “far
more” additional contacts with the state).

In order to establish personal jurisdiction over a domiciliary such asgRespondent
under C.P.L.R. 302(a)(3), Petitioners must show that Molopo committed a tortious aatjcausi
injury to Pathakn New York Respondent argues that Petitioners have failed to do so because
they allege only claimthat soundn contract rather than tortand because the situs of Pathak’s
injury was not in New York. (Resp’t Mem.9- The first of these arguments is unavailing: so
long as the allegations, taken as a whole, constitute the elements of a toortites act”
element of C.P.L.R. 302(a)(3) is satisfi¢fee Hargrave v. Oki Nursery, 1n636 F.2d 897,

898-99 (2d Cir. 1980).



The second argument is more persuasive, howbgeause New York courts apply a
situsof-injury test rather than an ecomic-effect testfo determine the location of injury under
8302(a)(3). As the Second Circuit has explained,

Courts determining whether there is injury ieW York sufficient to warrant

§ 302(a)(3) jurisdiction must generally apply a situsaqiiry test,which asks

them to locate theriginal event which caused the injury. The situs of the injury

is the location of the original event which caused the injury, not the location
where the resultant dages are felt by the plaintiff.

Whitaker v. Am. Telecasting, In261 F.3d 196, 209 (2d Cir. 200h)jterations, internal
citations, and internal quotation marks omitted). In this case, all of Petitiolegsiteons relate
to actions taken outside the United States, including the formation of both theAgk&&ment
and Pathak’s oral employment agreement, the termination of the CMM Agreemethig and t
extraction of methane gas from coal fields. Thus, although Molopo may have had somis contac
with New York, it committed no tortious act thatused injury within New York. This Court
therefore finds that, based on the facts presented here, it lacks personatijumisdier
Respondent.
C. Agreement To Arbitrate
Even if this Court did have personal jurisdiction over Respondent, Petitioneriahede
to adequaty allegethe existence of a binding arbitration agreement between either of them and
Molopo. Lisaxiomatic that “arbitration is a matter of consent, not coerci®@dlt-Nielsen S.A.
v. AnimalFeeds Int'l Corp559 U.S. 662, 681 (2010) (internal quama marks omitted)
Nothing in the Federal Arbitration Act “authorizes a court to compel arbitratiooy. any
parties[] that are not already covered in the agreem&EOC v. Waffle House, InG34 U.S.
279, 289 (2002). Although Pathak signeddagecsement, merely signing an arbitration
agreement for a disclosed principal is insufficient to render the agent d@#réycontractSee,
e.g, In re Arbitration Between Keystone Shipping Co. & Textport Oi] €82 F. Supp. 28, 32
(S.D.N.Y. 1992) (“Signing an arbitration agreement as an agent for a disclosed pisnipal
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sufficient to render the agent a party to the arbitration ctiusé=urthermore, Pathak plainly
signed merely as a witness. (Pet. Ex. 1 at 9). And there is no evidenbe thiatl employment
agreement between Pathak and Molopo contained any arbitration provision, even if such an
agreement were enforceabl&ccordingly, even if there werpersonal jurisdiction over
Respondent, the Petition would be dismissed for fattustate a claim upon which relief can be
granted.
CONCLUSION
Accordingly, Respondent’s motion is GRANTED, and the petition is DISMISSED. The

Clerk of Court is direatdto close the case.
SO ORDERED.

Dated:New York, New York

October 2, 2013 JESSE M FURMAN
United States District Judge

2

Although Respondent admits thlaere are some exceptions to the rule that apaoty
cannot invoke aagreement to arbitra{®esp’t Mem 13-17), Petitioners rely on the exceptions
only in the most conclusory fashion (Pathak Af83]). Petitioners’ limited reliance on these
exceptions fails substaally for the reasons stated Responders initial memorandum of law.

10



