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X

PAUL A. ENGELMAYER, District Judge:

This case stems from the issuance of an arrest warrant for Daniel Dervan Simpson in
February 2003 on charges of petit larceny and third-degree robbery, and Simpson’s arrest on that
warrant nine years later, in January 2012. Simpson, pro se, brings this action pursuant to 42
U.S.C. § 1983 against the Town of Warwick Police Department (“Warwick PD”), Detective
Gary Sisco, and Detective Mary Maslanka, alleging unlawful search and seizure, false arrest,
false imprisonment, malicious prosecution, and deliberate indifference to serious medical needs.

Defendants now move to dismiss Simpson’s Second Amended Complaint (“SAC”), or,
alternatively, for summary judgment. For the reasons that follow, the Court grants the motion

for summary judgment in its entirety and dismisses this case.
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Background
A Factual Backgroundt
1. The 2003 Robbery and Investigation

On February 12, 2003, the Warwick P&eived a call from one Gerard Degroat
reporting that he had been robbed. Defs. 3620; PI. 56.1,  20. A Warwick police officer
was dispatched to the scene aatdtkr interviewing Degroat, prepat an incident report. Defs.
56.1, 1 20; PI. 56.1, § 26eeMaslanka Aff., Ex. A (fncident Rep.”).

The incident report states that Degroat badn backing out of a parking space on Main
Street in Warwick when he rear-ended a lleep that had pulled up behind him. Two black
men exited the Jeep and approached his vehidie.first was approximdiesix feet tall and

had braided hair emerging from the fronthaf cap. The second was approximately 5’7" and

! The following facts are derived from (1) the st Local Rule 56.1 Statements of Facts, Dkt.
70 (“Defs. 56.1"); Dkt. 84 (“Pl. 56.1"); (2) thaffidavits of Karen A. Jockimo, Dkt. 66
(“Jockimo Aff.”), Mary Maslanka, Dkt. 67 (“Mslanka Aff.”), Gary Sisco, Dkt. 68 (“Sisco
Aff.”), and James Feragola, Dkt. 69 (“FeragBl&”), in support of defendants’ motion for
summary judgment, and attached exhibit¥i@ deposition of Simpson taken on March 30,
2015, Dkt. 87, Ex. A (“Simpson Depo.”); (4) Singpss declaration in opposition to defendants’
motion, Dkt. 82 (“PIl. Decl.”); and (5) Simpson’s supplemental affidavit in opposition to that
motion, Dkt. 91 (“PIl. Supp. Aff.”), and an attachexhibit. The Court also considers the facts
set forth in Simpson’s memorandum of lawnojpposition to defendants’ motion for summary
judgment, Dkt. 83 (“PI. Br.”), as well as thoakeged in the SAC, Dkt. 30, which Simpson, in
his deposition, attested was true and corr8eeSimpson Depo. 51-5Patterson v. Cty. of
Oneida 375 F.3d 206, 219 (2d Cir. 2004) (“[A] verifigdeading, to the extent that it makes
allegations on the basis of the plaintiff's perddmowledge, . . . has the effect of an affidavit
and may be relied upon to oppose summary judgmedbies v. Blangs393 F.3d 918, 923 (9th
Cir. 2004) (“[B]ecause plaintiff ipro se we must consider asidence in his opposition to
summary judgment all of [his] contentionesed in motions and pleadings, where such
contentions are based on perddmowledge and set forth facts that would be admissible in
evidence, and where [plaintiff] atieed under penalty of perjury ththe contents of the motions
or pleadings are true and correctGjjlard v. Rosati No. 08 Civ. 1104 (LEK) (DEP), 2011 WL
4402131, at *7 n.13 (N.D.N.Y. Aug. 22, 201fgport and recommendation adopt&d11 WL
4344061 (N.D.N.Y. Sept. 14, 2011) (affordipgp seplaintiff special solidude and considering
allegations contained in his véed amended complaint on moti for summary judgment).
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also wore a cap. The first threatened to shoot Degroat if he did not surrender his money.
Degroat gave the men $79, all the money he &ad drove away. A few moments later, he
pulled over down the street and observed the talkimg to a woman dside of Penra Liquor
Store (“Penra”). Degroat thentwened to the scene and wrote dotlie license plate number of
the Jeep that his assailants had been drividegroat went home to call the police. Degroat’s
wife called Angela Storms, who waed at Penra, to notify her of the robbery. Incident Rep. 1—
2.

On February 13, 2003, Degroat provided a svabatement confirming the information in
the incident reportSeeMaslanka Aff., Ex. B> That day, the case was assigned to Maslanka, a
detective with the Warwick PD, for investigatiold. § 6. Upon receiving the incident report
and Degroat’s statement, Maslanka ran the $iegrlate number cited the report through the
system and determined that tleeg was owned by Trina DelLaural. Later that day, Maslanka
obtained a sworn statement from Storrts; see id, Ex. C. Storms stated that on the previous
evening, “two black males” had come into tiygior store to buy wine and, while they were
paying, Degroat’s wife called and informbdr that the men had robbed her husbddd.Ex. C,
at 1. Storms also stated that when she retuhome that evening, the two men were in her
home with her daughter, Heather Dalldg.

On February 18, 2003, Maslanka obtained a&stant from Dalley. Maslanka Aff. § 7;
see id, Ex. D. Sisco, Maslanka'’s partner, wassent when Maslanka interviewed Dalley.
Sisco Aff. 1. Dalley stated the followingdn February 12, 2003, Terrence Boone and Daniel

Simpson had come to her home in Newburghw Nerk, and the three of them drove with

2 Simpson points out in his 56.1 Statement Begroat’'s sworn statement does not mention the
height of his assailants orahone of them had braid§eePl. 56.1, § 21. This omission is not
material, however, given Degroat’s lateemdification of Simpesn in the photo lineup.
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Dalley’s children to Penra in Boone’s mothetar. Dalley bought a bottle of liquor from the

store while Simpson, Boone, andl@g’'s children waited in the ca Dalley then waited in the

car with her children while Simpson and Boone went into the store. When they returned, Boone
informed Dalley that a man had hit their car gneen them money so that they would not call

the police. The group then went to Storntgsise. After receiving a few phone calls, Dalley’s
sister informed Dalley that someone had toldthat Simpson and Boone had robbed Degroat.
Boone denied the accusation, but Dalley’s daugbtd her that she had seen Simpson and

Boone yelling at the man who hit the car. Wistorms arrived home, Dalley left the house with
her kids, Simpson, and Boone. Maslanka Aff., Ex. D, at 1-3.

On February 19, 2003, Maslanka obtained lantary statement from Boone. Maslanka
Aff. 1 9; see id, Ex. E. Sisco was present for the intenzieSisco Aff. 1. Boone confirmed that
he had been with Simpson, Dalley, and DaBeghildren on February 12, 2003. Maslanka Aff.,
Ex. E, at 1. He gave this account: While Dallegs in the liquor storeg man backed into the
car in which Boone, Simpson, and Dalley’s kigsre seated. Simpson and Boone got out to
inspect the damage, and Boone told the marhihatas going to call the police. The man asked
Boone not to do so, and offered him and SimpB80 to cover the damage. Boone accepted the
money and the group went to Dalley®ther’s house before going honid. at 1-2.

Maslanka made several unsuccessful attetodtscate Simpson, but was able to obtain a
photograph of him from his DMV records. Maska Aff.  10-11. Maslanka incorporated the
photograph into a six-photo lineup, Wwh she presented to Degrodd. § 11;see id, Ex. F, at 2.
Degroat identified Simpson as the man who had robbed ling. 12;id., Ex. F, at 1. Using a

separate photo lineup, Degt identified Boone asis other assailantSeeSisco Aff. 1-2.



Based on Degroat’s identifications oh§ison and Boone, and the statements by
Degroat, Storms, Dalley, and Boone, Maslanka gmegh criminal complaints and requests for
felony arrest warrants for Simpson and Boone. Maslanka Aff. § 13. The Warwick Village Court
issued warrants for both men’s arrests. SisdoAf Simpson’s warrartharged him with petit
larceny, in violation of N.Y. Penal Law § 155.258dahird-degree robbery, in violation of N.Y.
Penal Law § 160.05ld., Ex. A. Simpson was not arrestedtst time. Rather, the warrant for
his arrest was turned over to Yack warrant control officers, o would then make efforts to
locate him. Sisco Aff. 2; Maslanka Aff. § 1Sisco later arrested Boone. Sisco Aff. 2.

2. Simpson’s January 7, 2012 Arrest and Subsequent Detention

On January 7, 2012at approximately 3 a.m., Simpn and his friend Rasheed Cook
were leaving a diner in Kingan, New York, when Simpson hyperextended his left leg on the
diner’s front steps. SAC 11 8-10; Simpson D&@3-61; Feragola Aff., Ex. A. As Simpson and
Cook walked away from the diner, they wer@ached by Kingston police officers. SAC | 10;
Simpson Depo. 73-74. The officers stated that Whene investigating a complaint of a nearby
disturbance and requested Simpson’s andkG identification. SAC 1 10-11; Simpson Depo.
74. A search for their names in the officerdadimformation system revealed an outstanding
warrant for Simpson’s arrest for armed robbierthe Town of Warwick, and an outstanding

misdemeanor arrest warrant foo@k. SAC { 12; Simpson Depo. 74, 79.

3 Although the SAC and Simpson’s depositiostitony indicate thahe following events
occurred on January 9, 2012, theeat report states that thegcurred on January 7, 2013ee
Feragola Aff., Ex. A.



The officers thehconducted a search of both nad found marijuana on Simpson'’s
person. SAC { 11; Simpson Depo. 74. SimgswhCook were then placed under arrest and
transported to the Kingston police station, véh8impson was given a fine for possession of
marijuana. SAC { 13.

Upon being notified by the Kingston Policeg2etment of Simpson’s arrest, Officer
James Feragola of the Warwick PD picked up Simpson and brought him to the Warwick police
station. Sisco Aff. 2; Feragola Aff. Id., Ex. A. Shackles were used to secure Simpson’s ankles
and wrists while in transit, but were remowgabn his arrival at theation. Simpson Depo. 86—

88. At the station, Simpson was placed inlaweere he remained for approximately three
hours before being brought before therWlak Village Courtfor arraignment.ld. 87—88; PI.
56.1, 1 47. Simpson attests that despite his repeaimplaints of “severe pain,” Pl. 56.1, | 48,
the Warwick officers refused to bring him to the pited, and told him that he could get medical
attention only once he arrived at the jail, Simpson Depo. 62—-63, 88.

After his arraignment, Simpson was brougththe Orange County jail, where he was
placed in a medical unit and given aeglchair. Simpson Depo. 63—64; SAC {1 14-15.

Simpson remained in jail for approximately tdays before being redsed on bail. Simpson
Depo. 93; SAC 1 15. Jailhouse officials gave Siaompcrutches to take home upon discharge.

Simpson Depo. 63; SAC | 15.

4 The SAC states that the search occurrdédrbeSimpson’s and Cook’s names were run through
the police database. SAC 1 11-12. Howevdrigreposition testimony, Simpson stated that
the events occurred the opposite order. Simpson Depo. Bbnstruing the facts in the light
most favorable to Simpson, the Court a®dis latter account of the chronology.

5> Defendants dispute these factsting that Feragola attests that Simpson never complained of
pain or requested medicatexttion while in his custodySeeFeragola Aff. 2.
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On January 13, 2012, Simpson went toL8ke’s Cornwall Hospital in Newburgh.
Simpson Depo. 64eePl. Supp. Aff. 2. After an X-ray, Simpson was informed that his leg was
not broken and that “it didn’t seem like thevas anything real, reakrious.” Simpson Depo.
65—-66. He was given a leg brace and pain meeliand told to keep his leg elevated. 65-66,

95; Pl. Supp. Aff. 2, 5.

On March 30, 2013, the Orange County DistAtibrney dismissed the charges against
Simpson because he had not been arrestedlicted within the sttutory time period set by
N.Y. Crim. Proc. Law 8§ 30.30. Hr. 5 (letter from ADA Kelly);Defs. 56.1, 1 56; Sisco Aff. 2.

B. Procedural History

On April 26, 2013, Simpson, proceedimgforma pauperisfiled a complaint against the
State of New York, Orange County, the Warwitikage Court, and the Times Herald Record,
alleging false arrest, false imprisonment, and defamation. Dkts. 2, 4. The case was assigned to
the Honorable Loretta A. Preska, United St&esdrict Judge. On June 17, 2013, Chief Judge
Preska dismissed Simpson’s complaint, whilh “construed liberally as being brought under
§ 1983,” for,inter alia, failure to state a claifh.Dkt. 5, at 2-5. She directed Simpson to file an
amended complaint detailing his claims of faseest and false imprisonment, and instructed
him to name as defendants all individuals respdéa$ds the alleged violains, and to describe
how each defendant’s acts or omissigindated his constitutional rightdd. at 6-7.

On July 2, 2013, Simpson filed an amenderthplaint against theillage of Warwick
Police Department, the Times Herald Record, o John Does, alleging false arrest, false

imprisonment, and defamation. Dkt. 6. Theealed complaint alleged that defendant “John

® Chief Judge Preska also noted that Simpsclaisns against the Warwick Village Court must
be dismissed pursuant to the Eleventh Amendmieintat 3—4.
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Doe of the [V]illage of Warwick Police Department” had prepared a report that was the basis for
the issuance of Simpson’s arrest warrddt.at 4.

On August 14, 2013, Chief Judge Preska disrdisdleclaims against the Times Herald
Record, John Doe from the Timderald Record, and, to the extent it was named as a defendant,
the State of New York, Orange County. Dktat 1-2. On August 21, 2013, Simpson’s case
was reassigned to this Court. On Noven®er2013, the Court directed the Clerk of Court to
substitute the Warwick PD forehVillage of Warwick Police Department as a defendant. Dkt.

14.

On February 26, 2014, pursuanMalentin v. Dinkins121 F.3d 72 (2d Cir. 1997), the
Court directed the Warwick PD to providergison with the name and address of the “John
Doe” police officer who prepared the police repgeferenced in Simpson’s amended complaint,
in order to effectuate service of that defemdeDkt. 22. On March 18, 2014, counsel for the
Warwick PD identified Maslanka drSisco as the officers who peepd the report. Dkt. 25.

On May 5, 2014, Simpson filed the SAC. On May 28, 2014, the Honorable Gabriel W.
Gorenstein, United States Matrate Judge, amended the SAC'’s caption to add Maslanka and
Sisco as defendants. Dkt. 35. On July 24, 2014, October 7, 2014, and October 23, 2014, the
Warwick PD, Sisco, and Maslanka, regpasly, answered. Dkts. 36, 45, 49.

During discovery, Simpson served defendants with requests for production of documents
and interrogatoriesSeeDkts. 53, 54. On, March 30, 2015, defendants deposed Simpson by

telephone.SeeSimpson Depd. Discovery closed on March 30, 201SeeDkt. 75.

” Simpson indicates in his sur-reply brief thatwaes not provided with a copy of his deposition
before its completion, and thus didt review, verify, or sign it. Pl. Sur-reply Br. 5. However,
he does not assert that the traipgacontains any mistakes otherwise seek to correct it. The
court reporter who transcribed the depositiotifted that the testimoncontained therein had
been “duly sworn to.” Simpson Depo. 158.
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On April 17, 2015, defendants moved to dismiss the SAC under Federal Rule of Civil
Procedure 12(c), or, in the alternative, $ommary judgment under Federal Rule of Civil
Procedure 56(c). Dkt. 64. Along with thatto, defendants filed: (1) a Rule 56.1 Statement,
Defs. 56.1; (2) a memorandum of law in supportisDBr.; (3) an affidavit by defense counsel,
Jockimo Aff., and attached exhisj (4) an affidavit by Maslank&laslanka Aff., and attached
exhibits; (5) an affidavit by Sis¢ Sisco Aff., and an attacheghibit; and (6) an affidavit by
Feragola, Feragola Aff., and an attached exhibefendants also filed a notice informing
Simpson of the requirements for opposing a motion for summary judgment. Dkt. 72.

On May 6, 2015, Judge Gorenstein granted Simpson leave to submit an amended
document request to defense counsel. B&t. On May 27, 2015, Simpson filed: (1) a
declaration in opposition to defendants’ motion,[cl.; (2) a Rule 56.1 Statement, Pl. 56.1; (3)
a statement of disputed factual issues, Bkf.and (4) a memorandum of law in opposition to
defendants’ motion, PI Br. In$iopposition brief, Simpson, for tfiest time, requested leave to
add Feragola as a defendant. PI. Br. 3.

On June 11, 2016, defendants replied, DRéply Br., and filed a supplemental
affirmation by counsel, Jockimo Supp. Affndaan accompanying exhibit, as well as a
counterstatement to Simpson’s statement ofulepfactual issues, Dkt. 88. On July 1, 2015,
Simpson filed a supplemental affidavit, dhthine 8, 2015. PI. Supp. Aff. On July 2, 2015,
Simpson mailed the Court and defense counsel a sur-reply brief, which was not filed on the

docket. PI. Sur-reply Br.



Il. Applicable Legal Standards

A. Applicable Legal Standards forMotion for Summary Judgment

Because the parties have completed discoardybecause defendants’ motion is based
on evidence outside the pleadings, the Coedt$rthe motion as one for summary judgment.

To prevail on a motion for summary judgmeihg movant must teow[] that there is no
genuine dispute as to any matefadt and the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). The movant bears the burden of demonstrating the absence of a
guestion of material factCelotex Corp. v. Catretd77 U.S. 317, 323 (1986).

To survive a summary judgment motiong thpposing party must establish a genuine
issue of fact by “citing to particat parts of materials in the redd’ Fed. R. Civ. P. 56(c)(1);
see also Wright v. Goor®54 F.3d 255, 266 (2d Cir. 2009). “[A] party may not rely on mere
speculation or conjecture as to the true nabfitbe facts to overcome a motion for summary
judgment.” Hicks v. Baines593 F.3d 159, 166 (2d Cir. 2010) (internal quotation marks and
citation omitted). “Only disputesver facts that might affethe outcome of the suit under the
governing law” will preclude a gnt of summary judgmen#nderson v. Liberty Lobby, Inc.
477 U.S. 242, 248 (1986). In determining whetherdhare genuine issuematerial fact, the
Court is “required to resolve all ambiguities alrdw all permissible factual inferences in favor
of the party against whom sumary judgment is soughtJohnson v. Killian680 F.3d 234, 236
(2d Cir. 2012) (quotingerry v. Ashcroft336 F.3d 128, 137 (2d Cir. 2003)).

Where the non-movant ispo selitigant, his submissions rstibe construed to “raise
the strongest arguments that they suggebti€stman v. Fed. Bureau of Prisod&0 F.3d 471,
474 (2d Cir. 2006) (per curiam) (internal quotatimarks and citation omitted). However, this

forgiving standard “does not relievefjeo separty] of his duty to meet the requirements
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necessary to defeat a motion for summary judgmeldrgensen v. Epic/Sony Recqr@51 F.3d
46, 50 (2d Cir. 2003) (citation omitted).

B. Applicable Legal Standards for § 1983 Claim

Section 1983 provides redress for a deprovatf federally protded rights by persons
acting under color of state law. 42 U.S.C. § 1988.prevail on a § 1983 claim, a plaintiff must
establish (1) the violation of a right, privileg®,immunity secured by the Constitution or laws
of the United States (2) by a persotirag under the coloof state law.West v. Atkins487 U.S.
42, 48 (1988)Flagg Bros., Inc. v. Brookgl36 U.S. 149, 155-57 (1978).

1. Personal Liability Under § 1983

To establish personal liabiliynder § 1983, a plaintiff mushew that the defendant was
“personally or directly involved ithe violation, thats, that there was ‘psonal participation by
one who ha[d] knowledge of the factathendered the conduct illegal.Harris v. Westchester
Cty. Dep'’t of Corr, No. 06 Civ. 2011 (RJS), 2008 WL 953616, at *9 (S.D.N.Y. Apr. 3, 2008)
(quotingProvost v. City of Newburgl262 F.3d 146, 155 (2d Cir. 20013xcord Farrell v.
Burke 449 F.3d 470, 484 (2d Cir. 2006) (“It is wedttled in this Gcuit that personal
involvement of defendants in allafjeonstitutional deprations is a prerequisi to an award of
damages under 8§ 1983.” (internal cat@n marks and citation omitted)).

Personal involvement in a § 1983 violation may be shown by evidence that the defendant:
(1) directly participated in the alleged violatid®) failed to remedy #hviolation after learning
about it; (3) created policy or custom under which the violation occurred; (4) was grossly

negligent in supervising sulinates who caused the unlawfaindition or event; or (5)

8In dismissing Simpson’s initial complaint, ©hJudge Preska reviewed the legal standards
governing both personal and maipial liability under 8 1983SeeDkt. 5, at 3. As set forth
below, Simpson has failed to cure the dieincies identified in that decision.
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exhibited deliberate indifference Igiling to act on informatiomidicating that the violation was
occurring. Colon v. Coughlin58 F.3d 865, 873 (2d Cir. 199%)ashington v. KellyNo. 03 Civ.
4638 (SAS), 2004 WL 830084, at {S.D.N.Y. Apr. 13, 2004).
2. Municipal Liability Under § 1983

Municipal liability in a 8 1983 actiomay not be based on a theorye$pondeat
superioror vicarious liability. Monell v. Dep’t of Soc. Sery€l36 U.S. 658, 691 (1978Rather,
to hold a municipality liable under 8 1983 foethinconstitutional actions of its employees, a
plaintiff must prove that there wa municipal policy or custom thdirectly caused the plaintiff
to be subjected to a constitutional violatidray v. City of New Yorkd90 F.3d 189, 195 (2d
Cir. 2007);see Amnesty Am. v. Town of W. Hartf@6ll F.3d 113, 125 (2d Cir. 2004)
(“[Clonstitutional torts committed by city employewghout official sanction or authority do not
typically implicate the municipdy in the deprivation of constitutional rights, and therefore the
employer-employee relationship is in itself iffgtient to establish the necessary causation.”
(internal quotation marks and citation omitted)).

A plaintiff can establish the existence of a policy or custom by demonstrating:

(1) a formal policy officially endorsed by the municipality; (2) actions taken by

government officials responsible fortaislishing the munigial policies that

caused the particular deprivation in qims, (3) a practicso consistent and

widespread that, although nextpressly authorized, constitutes a custom or usage

of which a supervising policy-maker mugtve been aware; or (4) a failure by

policymakers to provide adequate trainorgsupervision to subordinates to such

an extent that it amounts to deliberatdifference to the rights of those who come

into contact with the municipal employees.
Brandon v. City of New Yark05 F. Supp. 2d 261, 276—77 (S.D.N.Y. 2010) (collecting cases)
(internal citations omitted)Calderon v. City of New Yorko. 14 Civ. 1082 (PAE), 2015 WL

5802843, at *14 (S.D.N.Y. Oct. 5, 2018¢consideration in pdrgranted on other grounds
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2015 WL 6143711 (S.D.N.Y. Oct. 19, 2015pears v. City of New Yqrko. 10 Civ. 3461 (JG),
2012 WL 4793541, at *11 (E.D.N.Y. Oct. 9, 2012).
1. Discussion

The Court reads the SAC as raising fivairtls under 8 1983: a Fourth Amendment claim
based on an allegedly unlawful search of Simfzsperson; false arrest, false imprisonment, and
malicious prosecutidrclaims based on the issuance angcexion of an allegedly invalid
warrant for Simpson’s arrestnd an Eighth Amendment clafior deliberate indifference to
Simpson’s medical needs. Because the SAG doespecify which claims are brought against
which defendants, the Court construes it liberaflybringing each cause of action against each
named defendantSee Harris v. Mills572 F.3d 66, 72 (2d Cir. 2007) (the court is “obligated to
construe gro secomplaint liberally”).

The ensuing analysis proceeds as follows: The Court first addresses which defendants
may be sued for Simpson’s § 1983 claims. Smadly, the Court consiers (1) whether it is
proper to permit Simpson, at this late stage eflitigation, to add Feragola as a defendant, and
(2) whether the Warwick PD may be sued agerstity separate frorthe Town of Warwick
(“Warwick”). Having answered both questionglire negative, the Cathen assesses the
viability of Simpson’s claims against the ¢lerproperly pled defendants: Maslanka, Sisco, and
Warwick. For each claim, the Court consider4 ting personal liability of Maslanka and Sisco
and then the municipal liabilitgf Warwick. The Court holdshat, based on the undisputed

facts, all three defendants are entitte summary judgment on each claim.

® Simpson raises his malicious prosecutiainlfor the first time in opposing the motion for
summary judgment. However, as discussed below, because the SAC arguably gave defendants
notice that Simpson might pursue such aneJahe Court considers it on the merits.
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A. Proper Defendants
1. Leave to Amend the SAC to Add a New Defendant

In his opposition brief, Simpson, for the first time, seeks leave to amend the SAC to join
Feragola as a defendant. PI. Br. 3. The Collirhat permit such joinder at this late stage.

A plaintiff's request to amend his comiato add new defendants is governed by
Federal Rule of Civil Procedure 21, which perrtfits district court to add or drop a party “at
any time, on just terms.” Fed. R. Civ. P. 8&e Sly Magazine, LLC v. Weider Publ'ns L.L.C.
241 F.R.D. 527, 532 (S.D.N.Y. 200Mpmentum Luggage & Leisure Bags v. Jansport, Inc.
No. 00 Civ. 7909 (DLC), 2001 WL 58000, at *1-2[IN.Y. Jan. 23, 2001). Under Rule 21, the
Court “must consider judicial economy . . . veal as how the amendment would affect the use
of judicial resources, the impact the amendimeavuld have on the judicial system, and the
impact [it] would have on each of tparties already named in the actiodMfomentum Luggage
2001 WL 58000, at *2. The Court maymyeeave to amend on the grountiser alia, of bad
faith, undue delay or prejudice to the oppgsparty, or futility of amendmentMackensworth v.
S.S. Am. Merch28 F.3d 246, 251 (2d Cir. 1994) (collecting cas8g);Magazing241 F.R.D. at
532 (citingFoman v. Davis371 U.S. 178, 182 (1962)). “Leave to amend a complaint will
generally be denied when the motion to ametitieid solely in an attempt to prevent the Court
from granting a motion to dismiss or for summary judgnieBterman v. Parco986 F. Supp.

195, 217 (S.D.N.Y. 1997) (internal gatibn marks and citation omitted).

Here, it would be “unduly prejudicial to [dafdants] for the Court to allow the addition
of [a] new defendant[] after submission of #yfuriefed motion for summary judgment.”
Reynolds v. United Statdso. 06 Civ. 00843 (KMW) (DCF), 2007 WL 3071179, at *2

(S.D.N.Y. Oct. 19, 2007collecting caseskee Beatty v. CharkravortiNo. 93 Civ. 8900
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(DLC), 1997 WL 605112, at *7 (S.D.N.Y. Oct. 1, 199&if,d, 165 F.3d 13 (2d Cir. 1998)
(denying request to add new defendants whenemary judgment was granted to original
defendant)Bymoen v. Herzog, Heine, Geduld,.|r&83 Civ. 1796 (KMW), 1991 WL 95387, at
*2 (S.D.N.Y. May 28, 1991) (“[A]lmendment would Iparticularly prejudicial where discovery
has already been completed and defendant heedgl filed a motion fosummary judgment.”).
Doing so would necessarily force defendantsetipen discovery so that Feragola could seek
discovery and prepare his defen§&ee Sly Magazin@41 F.R.D. at 533. Moreover, the Court’s
determination, as follows, that Simpson hasestéblished a viabldaim against Feragola
“renders the proposed joinder fumdantally beside the point.Id.

Simpson’s motion for leave to add Feragola aefendant is, thefore, denied.

2. Claims Against the Warwick PD

Unlike Feragola, the Warwick PD is namegla defendant in the SAC. But Simpson
cannot sustaiMonell claims against that entity because, as an “administrative arm” of Warwick,
it “do[es] not have a legal identity separate and apart from the municipality and cannot sue or be
sued” in its own nameHall v. City of White Plainsl85 F. Supp. 2d 293, 303 (S.D.N.Y. 2002)
(collecting caseshccordPolite v. Town of Clarkstowr®0 F. Supp. 2d 214, 216 (S.D.N.Y.
1999) (“[M]unicipal departments in [New York] . are not amenable to suit, and no claims can
lie directly against them.”) (collecting cases).

Nonetheless, in light of Simpsorpso sestatus, and for the sake of completeness, the
Court treats Simpson’s claims against the Warwick PRl@sell claims against Warwick itself.
See Daly v. Ragon&lo. 11 Civ. 3836 (JFB), 2013 WL 34288, at *10 (E.D.N.Y. July 9, 2013)
(construingpro seplaintiff's claim against NassaDounty Police Department &onell claim

against Nassau County). Warwisknot prejudiced by this approabbcause, as set forth below,
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the lack of any evidence ofpalicy, practice, or custom undgirhg the alleged constitutional
violations compels a grant of summary judgifen the town on each of Simpson’s claims.

B. Simpson’s Substantive Claims

Having determined which defendants are suligestit, the Court now turns to the merits
of Simpson’s claims.

1. Unlawful Search in Violation of the Fourth Amendment

The SAC first challenges the search ahson’s person by Kingston police officers in
the early morning hours of January 7, 2012. Sonpdaims he was searched without probable
cause in violation of the Fourth Amendmé&htSAC 1 26-28. Defendants argue that, even
assumingarguendathe search was unjustified, this claim must be dismissed because Simpson
has failed to allege facts that would allow a jtoyconclude that Maahka, Sisco, or any other
Warwick official participated in the constitutidnaolation. Defs. Br. 45; Defs. Reply Br. 5-6.
Defendants are correct.

Simpson does not dispute that the searak performed entirely by officers of the
Kingston, not the Warwick, Police Departme®eePI. 56.1, § 46; PIl. Br. 2. Nor does he allege
that Maslanka, Sisco, or any oth&@arwick official directed theearch or was present for it.
Instead, in his opposition brief, Simpson argues the fact that “thevarrant was invalid by
virtue of the statute of limitations” is enough“astablish that defend#s conducted an improper
search of him after being detainedkiggston [sic] police.” PI. Br. 2.

This argument fails to salvage this claifgven if the arrestarrant issued by the

Warwick PD in 2003 were supported by less thabable cause, that would not supply a basis

0while the cause of action is labeled “Breach of Duty to Protect Plaintiff's Fifth Amendment to
the Constitution,” the ensuing disssion refers only to Simpsorurth Amendment right to be
free from search without probable cauS=eSAC | 28.
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to charge the named Warwick defendants faaach performed by a completely separate police
department nine years later. No facts ha@en elicited that establish the “personal
involvement” of Maslanka, Sisco, Feragola, or,tfat matter, any Warwick PD official, in the
execution of the search as requifedindividual liability under § 1983See Hicks v. City of
Buffalo, 124 F. App’'x 20, 23-24 (2d Cir. 2004) (summary ordehngriff who was not personally
involved in allegedly unlawfulesarch and seizure and was not present when plaintiff's apartment
was entered could not be held liable under 8319&nd, without an underlying violation by a
Warwick official, there can be nounicipal liability under § 1983See City of Los Angeles v.
Heller, 475 U.S. 796, 799 (1986) (municipal liabilitygreres that individual municipal agent
committed an underlying constitutional violation).

All three defendants are, therefore, datitto summary judgnme on this claim.

2. False Arrest and False Imprisonment

In its third cause of action, the SAC alleglest defendants “deprived [Simpson] of his
liberty” by issuing an arrest warrant based ongf@sd unsubstantiated information and arresting
Simpson on the basis of that information. SAB6. The Court construes the SAC to thereby
claim false arrest and false imprisonment in violation of the Fourth Amendiment.

“A § 1983 claim for false arrest, resting oe thourth Amendment right of an individual
to be free from unreasonable seizures, includingsawithout probable cause, is substantially
the same as a claim for false arrest under New York I&Me¥yant v. Okstl01 F.3d 845, 852
(2d Cir. 1996)cert. denied528 U.S. 946 (1999) (inteal citations omitted)accord Jenkins v.

City of New York478 F.3d 76, 84 (2d Cir. 2007). UndenvN¥ork law, a plaintiff bringing a

11 Because the analyses for false arrest and falprisonment are identical in this Circisige
Posr v. Doherty944 F.2d 91, 96 (2d Cir. 1991), the Courdrasses them together and refers to
them collectively as Simpson’s “false arrest claim.”
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claim for false arrest must show that “(1) the de#mnt intended to confirféhe plaintiff], (2) the
plaintiff was conscious of the confinement, (3) the plaintiff did not eoht the confinement
and (4) the confinement was ratherwise privileged.”Singer v. Fulton Cty. Sherif63 F.3d
110, 118 (2d Cir. 1995) (quotirBroughton v. State of New Yo N.Y.2d 451, 456;ert.
denied 423 U.S. 929 (1975)).

An arrest is privileged where the atreg officer had proball cause to arres6ee Jocks
v. Taverniey 316 F.3d 128, 135 (2d Cir. 2003gnkins 478 F.3d at 84 (“The existence of
probable cause to arrest constigupgstification and is a complete defense to an action for false
arrest, whether that action is brought undeedtaw or under § 1983.” (internal quotation marks
and citation omitted)). Probable cause existsen the arresting officer has knowledge or
reasonably trustworthy informat sufficient to warrant a pers of reasonable caution in the
belief that an offense has been committed by the person to be arréstedy’'v. Daly26 F.
App’x 66, 67 (2d Cir. 2001) (quotinginger 63 F.3d at 119) (internguotation marks omitted).

The validity of an arrest does not dependaarultimate finding of guilt or innocence.
Pierson v. Ray386 U.S. 547, 555 (196 AViltshire v. WandermarNo. 13 Civ. 9169 (CS), 2015
WL 4164808, at *3 (S.D.N.Y. July 10, 2015) (that ajes were later dropped is “irrelevant” to
guestion of whether probable cawsasted at time of arrestRather, “[w]lhen determining
whether probable cause existaids must consider those faeatgilable to the officeat the time
of the arrest.”Panetta v. Crowley460 F.3d 388, 395 (2d Cir. 200@)ternal quotation marks
and citation omitted) (emphasis@owley). The Court may determine, as a matter of law,
whether probable cause existed where theme dispute as to the giment events and the

knowledge of the arresting officer§Veyant 101 F.3d at 852.

18



a. Personal Liability oMaslanka and Sisco

Defendants do not dispute that Simpson htbéshed the first three elements of his
false arrest claim. They argue, however, Maslanka and Sisco are entitled to summary
judgment on this claim because there was prabedalise for Simpson’s arrest and detention.
Defs. Br. 8-11; Defs. Reply Br. 7. Defendants are correct.

It is undisputed that neither Maslanka &wsco played any role in executing the warrant
or arresting Simpson in January 2012. Ratkkaslanka’s personal involvement in Simpson’s
arrest culminated in her preparation and sgiian of a criminal complaint and request for an
arrest warrant in February 2003eeMaslanka Aff. 9 13—1% Sisco’s involvement ended
earlier, as the undisputéakcts show that, after joining Maslka during witness interviews, he
did not further participate in éhinvestigation of Simpson ougply any information to the court
that granted the warrant applicatioBeeSisco Aff. 1-22 Accordingly, in evaluating the
personal liability of these officey the Court need inquire only attner probable cause existed at
the conclusion of the officers’ investigation, &hMaslanka sought (amtbtained) a warrant for
Simpson’s arrest.

Simpson raises two arguments challengindfiti@ging of probable cause at that time.
Neither has merit.

First, Simpson claims that the statementsnftay witnesses on which the arrest warrant

was sought were “unsubstantidfe‘false,” and “inaccurate."SAC § 36. But Simpson does not

12n fact, Maslanka had been retired for neéolyr years by the time Simpson was arrested.
Maslanka Aff. § 14.

13 Defendants argue that Sisco’s limited irwahent in the investigation cannot support a

finding of personal liability under § 1983. DeBr. 11-12. Because the Court finds there was
probable cause for the issuance of the warrahStno occasion to cader this argument.
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dispute that (1) Degroat, the tiro of the alleged robbery, gave police a sworn statement that he
was forced to give money to “two black maledeahe backed into thear, and that one of the
men threatened to shoot hifh(2) Degroat picked Simpson out of a photo lineup as being “one
of the persons who robbed [him]”; and (3) Storms, Dalley, and Boone, Simpson’s childhood
friend, all provided statements identifying Simpssnbeing at the scene of the alleged robbery.
SeePl. 56.1, 1 20-21, 24, 26-30, 32; Simpson Depo. 109.

These facts, which were uncontradicte@@®3 when the police sought and obtained the
arrest warrant, easily supply probable causaitest Simpson for the crimes charged in the
warrant: petit larcenyseeN.Y. Penal Law 8§ 155.25 (“A person is guilty of petit larceny when he
steals property.”),rad third-degree robbergeeN.Y. Penal Law § 160.05 (“A person is guilty of
robbery in the third degree when he forciblyads property.”). Prolide cause can be based
solely on information obtained from an gé=l victim or eyewitness to a crim®artinez v.
Simonetti 202 F.3d 625, 634 (2d Cir. 2000). As thex&d Circuit has stated, “probable cause
exists if a law enforcement officer ‘receivefinformation from some person, normally the

putative victim or eyewitness, wds the circumstances raise daato the person’s veracity.

Betts v. Shearmai51 F.3d 78, 82 (2d Cir. 2014) (quotiRgnetta 460 F.3d at 395).

14 Simpson is African Americareragola Aff., Ex. A, 5’11 tall, PI. 56.1, 1 22, and testified at
his deposition that he had dreadlocks in 2@8pson Depo. 151. Simpson’s objection that
Degroat’s sworn statement doed reterate his prior assesti, documented in the incident
report, that one of his assailts was six feet tall, withraids coming out of his capeePl. 56.1,

1 21, does not undermine Degroat’s statement, edlyegiven Degroat’s later identification of
Simpson in the photo lineugseeMaslanka Aff., Ex. F. AndSimpson’s assertion in his 56.1
Statement that he did not have dreadlock&@3, Pl. 56.1, 23, is contradicted by Simpson’s
own deposition testimonySeeSimpson Depo. 151 (“I had dreads, short dreads [in 2003].”).

15 Contrary to Simpson’s objeotis, the fact that Dalley’s statement refers to “Daniel Simpson,”

as opposed to “Daniel Dervan Simpsosg€Pl. 56.1, 1 30, does not lesdbe evidentiary value
of the identification.
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Decisive here, Simpson has failed to poinany information availale to Maslanka or
Sisco at the time the warrant was sought thaetmahed the trustworthiness of Degroat, Storms,
Dalley, or Boone. He argues only that thimimation relied on by Maslanka and Sisco was
“inaccurate,” and must have been “falsifidn) the Warwick PD, because the time of the
alleged robbery, Simpson had never “placed foot inWarwick in his entire life.” SAC { 34;
Simpson Depo. 142—448. But even if that were true—and each witness had been mistaken or
even lied about Simpson’s idég—that would not negate probable cause because, based on the
undisputed facts, the officers had no reasotioubt these witnesses’ reliabilitfiee Bernard v.
United States25 F.3d 98, 102 (2d Cir. 1994) (“[P]Jrobablaisa can exist even where it is based
on mistaken information, so long as the arrggbfficer acted reasongbhnd in good faith in
relying on that information.”)iWeiner v. McKeefery@0 F. Supp. 3d 17, 33 (E.D.N.Y. 2015)
(officers had no reason to doubt witness’s rdliigh “as it was estalished through his sworn
statements and by the fact that his version eh&s/was consistent with and corroborated by that
of [another witness]”)Rodriguez v. New Yarko. 95 Civ. 3639 (SHS), 1996 WL 197749, at *2
(S.D.N.Y. Apr. 23, 1996) (dismissing false arrelsim where plaintiff onceded that he was
identified by two witnesses as the perpetratax afbbery and “put forth no reason to doubt the
veracity of these witnesses”).

Second, in his opposition, Simpson arguestHerfirst time, that Maslanka and Sisco
lacked probable cause to request a warrarifopson’s arrest because they “shoul[]d have

known that there was no possibily prosecuting a case againgtijhdue to the [expiration of]

16 See als@impson Depo. 112 (“[The robbery] never hapg | deny that. Like | said, | was
never in Warwick, New York prior to my arrest.igl. 142—43 (“I don’t think that these
witnesses stated this informati . . . | feel that the Towof Warwick Police Department
falsified this information on their own. . . . There’s no way that thoseess#s . . . could have
said anything about Daniel Dervan Simpson.”).
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the statute of limitations.” PI. Br.’2. But, even assuming that tredevant statute of limitations
had expired before Simpson’s January 2012 artesbuld have been impossible for Maslanka
or Sisco to have predicted in 2003, when the limitations period had just begun to run, that it
would take so long to apprehend Simpson. Adogiy, the fact that the charges may later have
been dismissed on statute-of-limitationspeedy-trial grounds does not bear on whether
probable cause existed at the tiMaslanka and Sisco participatedthe process of obtaining an
arrest warrantCf. 5 Borough Pawn, LLC v. City of New Yp840 F. Supp. 2d 268, 293-94
(S.D.N.Y. 2009) (“[T]he eventual disposition otaminal charge does not vitiate the existence
of probable cause at the time the warrant wagdstlaintiffs’ [sic] are required to offer the
court some evidence tending to show thaf¢ddant] knew, at the time the warrant was

executed, that the statements supporting the warrant were false.” (internal citation omitted)).

17 Simpson bases this assertion on a let@nfADA Kelly, dated March 30, 2012, stating that
“because there has been no Grand Jury actiorrestavithin the statutory period set forth in
CPL 30.30, there is no possibility of prosecutingrfson’s] case.” PIl. Br. 5. In fact, N.Y.
Crim. Proc. Law 8 30.30 is New York's speedydtatatute, whereas N.Y. Crim. Proc. Law §
30.10 sets forth the relevant limitations periodse TEtter provides that a prosecution for certain
felonies, including tind-degree robberyseeN.Y. Penal L. 8 160.05, “must be commenced
within five years after the commission theffeand a prosecution for a misdemeanor, including
petit larcenyseeN.Y. Penal L. 8 155.25, “must be coranted within two years after the
commission thereof,” N.Y. Crim. Proc. Law3®.10(2)(b)—(c). However, subsection (4)(a)
provides for the tolling of the limitations periadhere “the defendant was continuously outside
this state or . . . the whereabouts of the i@t were continuously unknown and continuously
unascertainable by the exercise of reasonab@geedce.” N.Y. Crim. Proc. Law § 30.10(4)(a).
While the Court has no occasion to determinetiver tolling was merited here, it may have
been: Maslanka and Sisco attibstt they were unable to IdeaSimpson in 2003, Maslanka Aff.
1 10; Sisco Aff. 2, and Simpson testified thatlived in California between 2003 and 2011,
Simpson Depo. 14.

22



Simpson has, therefore, failed to raisesmue of fact as to whedr Maslanka and Sisco
had probable cause to seek a warrant for histardaslanka and Sisco are thus entitled to
summary judgment on this claitf.

b. Municipal Liability of Warwick

Because probable cause for Simpson’s arrastegkat the time the warrant was issued in
2003, aMonell claim against Warwick predicated on the unlavdabanceof the warrant cannot
stand. See Heller475 U.S. at 799 (no municipal liaiby where plaintiff has “suffered no
constitutional injury at the handd [an] individual police officer”)Wray, 490 F.3d at 196
(granting summary judgment for city donell claim because officer’'s conduct did not deprive
plaintiff of his constitutional rights}darper v. City of New YorkNo. 11 Civ. 4333 (CM), 2013
WL 432599, at *4 (S.D.N.Y. Jan. 31, 2013) (dismisditmnell claim against city because
probable cause existed folaintiff's arrest).

As to Simpson’s claim that thexecutiorof his warrant in 2012 was unlawful due to the
expiration of the statute of limitations, ibd, does not support al$a arrest claim undédonell.
The Court is not persuaded by Simpson'’s claiat the possible expiratn of the statute of
limitations barred the officers’ findg of probable cause or made it wrongful for them to arrest

Simpson based on the warrdhtBecause Simpson has failed to demonstrate that Feragola or

18 Because there was probable cause to arregisn, the Court need not consider defendants’
alternative argument that Maslankad Sisco are entitled to qualified immunity as to that claim.
See Cerrone v. Brow246 F.3d 194, 202—-03 (2d Cir. 2001) (officer entitled to qualified
immunity on false arrest claim if there was “argegirobable cause” for the plaintiff's arrest, to
wit, if “a reasonable police officer in tlEame circumstances and possessing the same
knowledge as the officer in questioauld have reasonably believed that probable cause existed
in the light of well established law”) (internal@m@ation marks and citation omitted) (emphasis in
Cerrong.

19 Simpson does not cite case authority for thigne) and the law is to the contrary. The Second
Circuit has affirmed a holding that “the statutdiwiitations is neither an element of the crime,
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any other Warwick official subjected him to an unlawful arrest, Warwick is entitled to summary
judgment on this claimHeller, 475 U.S. at 799yViltshire, 2015 WL 4164808, at *4 (“Because
Plaintiff cannot establish\aolation of his right tdbe free from false arrest, the City is entitled to
summary judgment on Plaiffts false arrest claim.”).

Even assumingrguendathat Simpson had establishedtth Warwick police officer had
violated his right to be freieom false arrest, Simpsonidonell claim would still fail because he
has submitted no evidence that the alleged constitutional violation resulted from a municipal

policy, custom, or practice. Wheea plaintiff alleges a single incidentpesially one involving

nor a necessary component of probable cause, whekb®eat the time of arrest or arraignment.”
Sullivan v. LaPlanteNo. 03 Civ. 359 (OGS), 2005 W1972555, at *7 (N.D.N.Y. Aug. 16,

2005) (citingPeople v. Kohyt30 N.Y.2d 183, 187-91 (19729ff'd, 175 F. App’x 484 (2d Cir.
2006) (summary order). Other circuit courtsiaraccord, holding that police officers are not
obliged to determine whether the statute of litiotas has expired befoexecuting an arrest
based on a facially valid wi@ant. For example, iRickens v. Hollowellthe Eleventh Circuit

held that police officers have no “duty to inveatgyand decide the potehéability of a . . .
statute of limitations defense when executingla\arest warrant,” ah, therefore, cannot be
held liable for false arrest on thgriound. 59 F.3d 1203, 1207-08 (11th Cir. 1995). The
Eleventh Circuit noted that theistence of a “statute of limitaths defense . . . is not a cut and
dry matter” in Georgia-e€., tolling occurs when the “accused is not usually and publicly a
resident within” the stateld. at 1208 (quoting Ga. Code Ann. 8§ 17-3-2(1)). Similarly, the Third
Circuit has held that because “tapplication of the limitations period is not a clear cut matter in
criminal prosecutions,” requiring pgoe officers to know the intricacied statutes of limitations

is too great a burderSands v. McCormi¢lb02 F.3d 263, 269-70 (3d Cir. 2003¢e also Evans
v. Nevada Cty. Sheriff's DepMo. 13 Civ. 1775 (TLN), 2014 WL 6895569, at *11 (E.D. Cal.
Dec. 8, 2014) (statute of limitations notaator in determining probable causiegnks v. Cty. of
Delaware 518 F. Supp. 2d 642, 649-50 (E.D. Pa. 2007) (arresting officer had probable cause to
arrest on 20-year old bench warrartere officer did not know it vainvalid at time of arrest);

cf. Mitchell v. Aluisj 872 F.2d 577, 579 (4th Cir. 1989) (arrest based on recalled bench warrant
did not violate plaintiff’'s constitutional rights where déps were unaware of order

withdrawing warrant). Notably, the statute ofikations for a criminal proceeding in New York
is, similarly, not a “cut and dry” determinatioAs noted, it is tolled when the defendant is out
of state or cannot be locatby the exercise of reasonablégbnce—circumstances which may,
in fact, apply hereSeeN.Y. Crim. Proc. Law § 30.10(4)(a). Asich, the Coufinds that “[a]n
arresting officer [would not have been] in aipos to [determine],” on the spot, whether the
prosecution of Simpson was time-barrétickens 59 F.3d at 1208. Simpson’s claim that the
statute of limitations had expired, even if ultitely persuasive, would therefore not negate the
lawfulness of his arrest based on eiddly valid arrest warrant.
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only actors below the policy-makingvel, that allegation is “natufficient to impose liability
underMonell, unless proof of the incident includesoof that it was caused by an existing,
unconstitutional municipal policy, which policy can &tgributed to a municipal policymaker.”
Oklahoma City v. Tuttle471 U.S. 808, 823—-24 (198%);cord Parker v. City of Long Beach
563 F. App’x 39, 41-42 (2d Cir. 2014) (summary ordas)amendedApr. 21, 2014) (summary
judgment orMonell claims was proper where plaintiff ifged] to establish that the individual
defendants’ actions were the result of any muni@pécy or failure to tain, or that any of the
individual defendants exercised policymakinghawity such that [a] single episode could
possibly be attributed tmunicipal authority”).

Here, the SAC does not contain a sirgllegation—even a conclusory one—that a
policy or custom on the part of Warwick causeg af the alleged constitutional violations, and
no evidence to that effect was adduced in disgaov The SAC does not so much as claim that
there was an official ate factopolicy of executing stalarrest warrants, or that such a custom
may be inferred from repeated instances wiilar misconduct. Nor does the SAC allege that
Feragola, or any other officiaivolved in the arrest, was a maimal policymaker. Rather, in
his opposition brief, Simpson defends Kisnell claims with the lone assertion that “[i]t was the
[Warwick PD’s] responsibility to proper[]ly supgse their subordinateand it would not have

le[d] to this dilliberate [sic] indfer[e]nce to my rights.” PI. Br. &

201 his sur-reply brief, Simpson further defendsManell claims on the ground that “Detective
Maslankal] clearly establish&s her testimony([] that the pcedures she followed were
department policy.” PI. Sur-reply Br. { 16lowever, the only policies thidaslanka refers to in
her affidavit are those of (Preparing an incident reporttef a crime is reported, and (2)
compiling six-photo lineups that camh the criminal suspect’s phot&eeMaslanka Aff. T 2,

11. These policies are irrelevant to Simpsdndell claim.
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Inadequate supervision may serve a&slhasis for § 1983 liability only “where a
policymaking official exhibits deliberate indifference to constitutional deprivations caused by
subordinates, such that the official’s inactamstitutes a ‘deliberate choice,’ that acquiescence
may ‘be properly thought of ascéty policy or custom that actionable under § 1983.”
Amnesty Am361 F.3d at 126 (quotir@ity of Canton v. Harris489 U.S. 378, 388 (1989)
(internal quotation marks omitted)). Deliberatdifference “may be inferred where ‘the need
for more or better supervision pootect against constitutionablations was obvious,’ but the
policymaker ‘fail[ed] to make meaningful effottis address the risk of harm to plaintiffs.Cash
v. Cty. of Erie 654 F.3d 324, 334 (2d Cir. 2011) (quotMgnn v. City of New York2 F.3d
1040, 1049 (2d Cir. 1995Reynolds v. Giuliani506 F.3d 183, 192 (2d Cir. 2007axcord
Missel v. Cty. of Monrqe851 F. App’x 543, 546 (2d Cir. 2009) (summary order).

Here, Simpson has come forth with no evide tending to prove, even circumstantially,
that Warwick policymakers were faced with@wvious need for heightened supervision of
police officers. Simpson has not, for instance, @airtb a history of unlawful arrests, or a basis
for inferring that the potential for false arrestould be lessened by increased training or
supervision.See Walker v. City of New Yo&74 F.2d 293, 297-98 (2d Cir. 1992) (deliberate
indifference inquiry asks whethgt) policymaker knew “to a morakrtainty” that subordinates
would confront a given situatiof2) situation presents difficutthoice that would be made less
challenging by training or supervisipor there is a history of employees mishandling situation;
and (3) wrong choice by subordinates will freailyenause deprivation of constitutional rights).
Simpson’s allegation that he was, on a singlmen, subject to an unlawful arrest is not
enough to establish that any lapse on theqgiatarwick policymakerswas the result of

‘conscious choice’ and not ‘mere negligenceCash 654 F.3d at 334 (quotinfgmnesty Am.
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361 F.3d at 128kee JenkinsA78 F.3d at 95 (“The mere fact that [plaintiff] was falsely arrested,
without more, does not show that the Gitiraining program is inadequate.”).

Warwick is thus entitled to summary judgnt on Simpson’s false arrest claim on the
alternative ground that Simpson has failed to alestrate a municipal policy or custom that is
actionable under § 1983.

3. Malicious Prosecution

In his opposition to defendants’ motion, Simpsaserts, for the first time, a malicious
prosecution claim under the Fourth Amendment.cldans that Warwick officials maliciously
instituted criminal proceedings against him byeating him and presenting him for arraignment
despite the ostensible expiration of the statute of limitations for the crimes with which he was
charged. PI. Br. 2-3. Defendants argue thafpSon should not be permitted to assert new
allegations for the first time in opposition te@nmmary judgment motion. Defs. Reply Br. 1-4
(citing, inter alia, Kearney v. Cty. of Rocklan@73 F. Supp. 2d 434, 440-41 (S.D.N.Y. 2005)
(rejecting allegations raised for first timeadpposition to such a motion because “nothing in
[plaintiff's] filing[s] put defendanton notice of this new allegationJackson v. Onondaga
Cty., 549 F. Supp. 2d 204, 220 (N.D.N.Y. 2008) (prohibiting seplaintiff from raising new
allegations in opposition to summary judgment because doing so would “deprive Defendants of
the fair notice envisioned by Fed. R. Civ. P. &jchester v. Blue Cross and Blue Shisld.

98 Civ. 2436 (ILG), 2000 WL 1052064, at *6 (E.D.N.Xune, 27, 2000) (refusing to consider
new allegation on motion for summary judgment becédadailure to assert a claim until the last
minute will inevitably prejudice the defendant”)).

Defendants are correct thatther the SAC nor Simpson’s diar complaints include a

malicious prosecution claim, mention the statftkmitations for the crimes charged in the
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warrant, or indicate that the exrgiion thereof vitiated probablcause for Simpson’s arreSee
Defs. Br. 6 n.1; Pl. Reply Br. 2—Rather, as noted above, the SAGIse arrest claim (as in the
prior complaints) is based entirely on the thetbat the arrest warrant wassued on the basis of
“false and inaccurate statements” by Degeoat the other witnesses. SAC 1 34, 36.

“A party generally may not $sert a cause of action foethirst time in response to a
summary judgment motion.”LeBlanc v. United Parcel SerNo. 11 Civ. 6983 (KPF), 2014
WL 1407706, at *17 (S.D.N.Y. Apr. 11, 2014) (quotiBgeenidge v. Allstate Ins. C&12 F.
Supp. 2d 430, 436-37 (S.D.N.Y. 2004if'd, 446 F. 3d 356, 361 (2d Cir. 20063ke also
Malmsteen v. Universal Music Grp., In840 F. Supp. 2d 123, 135 (S.D.N.Y. 2013) (“Because
[Plaintiff] failed to include this claim in his Anmeled Complaint, instead raising it for the first
time in opposition to summary judgmit, it is waived.”) (citingRojo v. Deutsche Bank87 F.
App’x 586, 588-89 (2d Cir. 2012) (summary order)). However, under Federal Rule of Civil
Procedure 15(b), the Court may consider claimsidetthose raised indtpleadings “so long as
doing so does not cause dice” to defendantsCruz v. Coach Stores, InQ02 F.3d 560, 569
(2d Cir. 2000). Accordingly, in contrast taahs that are “entirely new,” claims that are
“related to or are mere variatis of previously pleaded claims. may be raised on a motion for
summary judgment where the defendant waglgiem notice from the complaint and was not
unfairly prejudiced.”Henry v. Metro. Transp. AuthiNo. 07 Civ. 3561 (DAB), 2014 WL
4783014, at *10 (S.D.N.Y. Sept. 25, 2014) (intéopeotation marks and citations omitted);
accord Ragusa v. Malverne Union Free Sch. D81 F. App’x 85, 89-90 (2d Cir. 2010)
(summary order) (digtit court should have considered new claim where complaint “was

sufficient to place defendants on notice thatifyiti] intended to pursue such an argument”).
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Here, the Court is skeptical that allegas in the SAC were “sufficient to place
defendants on notice that [Simpson] intenttedursue” a malicious prosecution claiRggusa
381 F. App’x at 8%! That such intent was not then ead is reflected in Judge Gorenstein’s
directive, pursuant tv'alentin that defendants provide Simpswith the identity and contact
information of the “officer who signed a complairgport, or affidavit to obtain the warrant for
[Simpson’s] arrest’—rot the officer who executed the warratinost a decade later. Dkt. 22.
The Court need not definitively decide this issue, however, because a malicious prosecution
claim, even if it had been properly pleaded e 8AC, plainly could nadtand against any of the
defendants.

To succeed on a malicious prosecution claider § 1983, a plaintiff must establish the
elements of a malicious prosecution claim under Newvk state law, as well as a violation of his
rights under the Fourth Amendmemilanganiello v. City of New York12 F.3d 149, 160-61
(2d Cir. 2010). Accordingly, the plaintiff mushow that: (1) the dendant commenced or
continued a criminal proceeding against the pifjri2) the proceeding was terminated in the
plaintiff's favor; (3) there was no probaltause for commencing the proceeding; (4) the
proceeding was instituted with “actual malicatid (5) there was a post-arraignment liberty
restraint sufficient to implicate thegdhtiff's Fourth Amendment rightsMcKay v. City of New
York 32 F. Supp. 3d 499, 511 (S.D.N.Y. 2014) (quoRapman v. N.Y.C. Transit Aut@15
F.3d 208, 215 (2d Cir. 2000) (internal guotation marks omittadiprd Droz v. McCadde®80
F.3d 106, 109 (2d Cir. 2009prummond v. Castrdb22 F. Supp. 2d 667, 677 (S.D.N.Y. 2007).

As with false arrest, “the existence of proleabause is a complete defense to a claim of

21 The only allegation in the SAC that conceivabgars on this claim is the assertion that the
crimes with which Simpson was charged were “committed (10) ten years” before his Gest.
SAC 1 22.
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malicious prosecution in New York.3avino v. City of New YarB31 F.3d 63, 72 (2d Cir. 2003)
(citation omitted).
a. Personal Liability oMaslanka and Sisco

As noted above, Simpson has not alleged, nieshadduced evidendbat Maslanka or
Sisco participated in any way in the executiothef arrest warrant or Simpson’s arraignment in
2012. To the contrary, the record indicates #mt involvement of Maslanka and Sisco in
Simpson’s prosecution ceased when Maslankaapeelthe criminal complaint and request for
an arrest warrant in 200%eeMaslanka Aff. 1 13-14; Sisco Aff. 1-2. At that time, the alleged
facts underlying Simpson’s claino$ malice—namely, the ostensil@&piration of the statute of
limitations on the petit larcerynd robbery charges, and tHéaers’ presumed knowledge that
these crimes could no longer be successfullygumated—did not yeexist. There was therefore
probable cause to arrest Simmpsand no legal impediment to doing so. Moreover, Simpson has
adduced no evidence that eithéffoer later developed cause toliege that Simpson, if arrested
on the outstanding warrant, would be subject to an unconstitutional arrest.

The undisputed facts, therefore, do ngiort a finding that Maahka or Sisco was
personally involved in any malicious commencenudrd criminal proceeding against Simpson.
Maslanka and Sisco are thus entitledummary judgment on this clair®ee Carthew v. Cty. of
Suffolk 709 F. Supp. 2d 188, 195 (E.D.N.Y. 2010) igwkommissioner could not be sued on
malicious prosecution claim where plaintiff didt allege commissioner wagersonally involved
in plaintiff's prosecution)Weiner 90 F. Supp. at 46-47 (defendant was entitled to summary
judgment on malicious prosecution claim becabsee was no evidence that she initiated or

participated in the continuati of plaintiff's prosecution).

30



b. Municipal Liability of Warwick

Like his false arrest claim, Simpson’s madigs prosecution claim against Warwick fails
on the dual grounds that Simpson has not éskedal (1) a constitutional violation by any
Warwick official, or (2) a mumipal policy or custom thataused the altged violation.

First, while it is undisputed that a criminaloceeding was instituted against Simpson and
that this proceeding terminated in his fav®impson has not adduced any evidence that proves
the third and fourth elements of his malicious prosecution claim. To support his claim, Simpson
relies entirely on the ledt of ADA Kelly, which states th&because there ha[d] been no Grand
Jury action or arrest withithe statutory time period set forth in CPL 30.30, there [was] no
possibility of prosecuting” Simpson for théraes charged in the warrant. Pl. BE25But, for
the reasons reviewed above, the prosecutor'’sdatermination that the statute of limitations
had expired did not make Simpson’s ar@sa facially valid warrant unlawful.

Moreover, the record is devoid of evidensupporting a finding that Feragola or any
officer who participated in Singon’s arrest or arraignment did with actual malice. Under
New York law, malice means “that the defendant must have commenced the criminal proceeding
due to a wrong or improper motive, something othan a desire to eg¢he ends of justice
served.” Lowth v. Town of Cheektowad?? F.3d 563, 573 (2d Cir. 199@mendedMay 21,

1996) (quotingNardelli v. Stambergd4 N.Y.2d 500, 502—-03 (1978)). ADA Kelly’s statement
that “due diligence in executing the warrant \ast] exercised [until] . . . two years from the
commencement of the criminal actiosgePl. Br. 5, does not suppatich a finding. To the

contrary, the statement indicates only thatrewat control officers began making efforts to

22 As noted, it is N.Y. Crim. Proc. Law3D.10, not § 30.30, that sets forth the applicable
limitations periods: five years for third-degr robbery and two yesafor petit larceny.

31



execute the warrant well within the five-year gtatof limitations period for the robbery charge.
And, decisive here, Simpson has offered noeawe—nor even alleged—that Feragola or any
other officer knew that the limitations period h&dgired, or had any otheeason to doubt that
Simpson could be successfully prosecuted fercttimes charged. Accordingly, “the inferential
leap from a[n alleged] lack of probable cause lach of belief in the guilt of the accused, much
less to malice, would be improperPinter v. City of New Yorl®76 F. Supp. 2d 539, 559
(S.D.N.Y. 2013) (malice requirement not saéidfwhere plaintiff ofered no evidence that
officers doubted plaintiff's guilt).

Because Simpson has not shown thatsas maliciously prosecuted, his claim of
municipal liability is,a fortiori, meritless.See Harper2013 WL 432599, at *2{onell claim
could not stand where plaintiff failed to statelam for false arrest analicious prosecution
against any individual). And, evénSimpson had shown thatdarwick police officer violated
his right to be free from malicious prosecution,M@nell claim would still fail because there is
no record evidence on which to infer a policycastom on the part of Warwick of executing
stale arrest warrants. Warwitkthus entitled to summary judgment on this claim, as well.

4. Deliberate Indifference to Serious Medical Needs

Finally, the SAC raises an Eighth Amendmelaim for deliberate indifference to serious
medical needs, based on defendants’ failurdeide Simpson with adequate treatment while
he was in the custody of the Warwick PD. G 29-32. Defendants cartlg point out that
the Eighth Amendment applies only to convicpeidoners, whereas clainhy pretrial detainees
like Simpson are properly brought under the Fourteenth Amendment. Defs. BgeXlaiozzo
v. Koreman581 F.3d 63, 69 (2d Cir. 2009) (“[A] claim fordifference to the medical needs of .

.. a pretrial detainee in statastody [is] properly brought undtére Due Process Clause of the
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Fourteenth Amendment.”). In his opposition, Ssop concedes that his cause of action derives
from the Due Process Clausetioé¢ Fourteenth Amendment. Bk. 3. This distinction does not
change the substantive analysis applicab&ingpson’s claim, however: “Claims for deliberate
indifference to a serious mediaandition or other serious threatthe health or safety of a
person in custody should be analyzed under the standard irrespective of whether they are
brought under the Eighth or Fourteenth Amendmeg@&iozzo 581 F.3d at 7%ee also Brown

v. Mullen No. 12 Civ. 734 (PAE), 2013 WL 796530,*4tn.6 (S.D.N.Y.Mar. 4, 2013).

The Eighth Amendment protects prisoniosn “cruel and unusual punishment” caused
by prison officials. U.S. Const. amend. VIIl. Bwt every claim of inadequate medical care by
an arrestee rises to the leeéa constitutional violationEstelle v. Gamble429 U.S. 97, 105
(1976). To establish an Eightbr Fourteenth) Amendment vigian arising out of inadequate
access to medical care, “a prisoner must providoelate indifference’ to [his] serious medical
needs.” Chance v. Armstrond43 F.3d 698, 702 (2d Cir. 1998) (quotigstelle 429 U.S. at
104).

This standard incorporates both objeetand subjective elements: The objective
component requires that “the alleygeprivation [ ] be sufficientlgerious, in the sense that a
condition of urgency, one that may produce dedégeneration, or extreme pain exists.”
Hathaway v. Coughlin99 F.3d 550, 554 (2d Cir. 1996) @nbal quotation nt&s and citation

omitted)?® The subjective componergquires that “the chardeofficial [ ] act with a

23 Courts in this Circuit haveonsidered various factors in detéming the existence of a serious
medical condition, including: (1) ¢h*existence of an injury thatreasonable doctor or patient
would find important and worthy of commenttogatment”; (2) “the presence of a medical
condition that significanthaffects an individual’s daily activés”; (3) “the existence of chronic
and substantial pain”; and (4) “adverse medattdcts or demonstrable physical injury.”
Chance 143 F.3d at 7023 mith v. Carpentei316 F.3d 178, 187 (2d Cir. 2003).
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sufficiently culpable state of mindie., “with deliberate indifference to inmate health.”
Salahuddin v. Goord467 F.3d 263, 280 (2d Cir. 2006) (citidglson v. Seiter501 U.S. 294,
300 (1991)). Accordingly, a plaifitimust show “the carged official act[ed] or fail[ed] to act
while actually awareof a substantial risk that seds inmate harm [would] result.Id.
(emphasis added).
a. Personal Liability oMaslanka and Sisco

Maslanka and Sisco are entitled torsnary judgment on Simpson’s deliberate
indifference claim because, as stated above, thedsbows that neither officer participated in
in Simpson’s arrest or deteoiti at the Warwick policstation or Orange @inty jail. As such,
there is no reason to believe ted@her officer was personallpvolved in, or even aware of, any
alleged deprivation of medicehre. Without evidence of persal involvement, a claim for
damages under § 1983 cannot stagdinst these defendantSee Farrell 449 F.3d at 484;
Wright v. Smith21 F.3d 496, 501 (2d Cir. 1994)illiams v. Smith781 F.2d 319, 323 (2d Cir.
1986).

b. Municipal Liability of Warwick

Simpson’s deliberate indifference claimaagst Warwick fails for two independent
reasons: (1) Simpson has not shown that\aywick official violated his right to
constitutionally adequate medical treatment é2) he has not adduced (or even alleged)
evidence of a Warwick policy or custom obgiding, or condoning the provision of, inadequate
medical care to detainees.

As an initial matter, Simpson has failedr&ise a genuine issue ifaterial fact as to
whether he suffered a sufficiently severedimal deprivation—th@bjective prong of his

deliberate indifference claim. He alleges that immediately prior to his arrest, he hyperextended

34



his left leg, causing him taxperience considerable pai®AC 11 9, 10; Simpson Depo. 59-62.

He testified that during the thediours he was detained befbre arraignment, Warwick police
officers refused to take him to the hospital, dedpgecomplaints that hisély hurts really bad.”
Simpson Depo. 62—-63ge alsd?l 56.1, 11 47-48 (“[P]laintiff madsonstant complaints to . . .
Warwick officers of his severe paand was ignored of his cries alglaintiff was clearly in pain

as he coul[]d not even walk.”). He argues that this delay in treatment constituted “negligen|ce]
to [his] severe medical need,” and “increaseddtffiect [sic] of his injuy.” PI. Br. 3; Pl. 56.1,

1 50.

Simpson further argues that the treatmentdoeived at the Orange County jail—housing
in a medical dormitory, a wheelchair for ttheration of his detern, and crutches upon
release—was inadequate and exated his suffering. Simpe Depo. 64; PIl. Br. 3-4; PI. 56.1,

9 51. In support, Simpson has submitted holspataords dated January 14, 2012, which indicate
that, shortly after his release from the,j&@impson was prescribed pain medication and
instructed to keep his leg eb#ed, avoid physical exertion, afadlow up with an orthopedist.

Pl. Supp. Aff. 2, 5. Simpson admits, howeverd ¢ghe records confirm, that his leg was not
fractured or dislocated, SimpsBepo. 65; Pl. Supp. Aff. 4, and tha¢ was told that the X-ray

did not reveal “anything real, real serious,” Simpson Depo. 66.

These facts, even construed in the lighstfavorable to Simms, do not rise to the
level required to implicate the ghth or Fourteenth Amendment€ourts in this Circuit have
found no “serious medical need” in injuries compdairof that were similar to or more serious

than the injuries Simpson allegésAnd “[nJumerous cases\olving analogous injuries and

24 See, e.gChatin v. Artuz28 F. App’x 9, 10 (2d Cir. 2001) (summary order) (“[S]prained
ankle, a bone spur, and a neuroma, did notoiske level of seriousness that the Eighth
Amendment requires.”Fenderson v. DgeNo. 98 Civ. 5011 (WHP), 1999 WL 378333, at *2

35



delays substantially longer thémose involved here have heltht a deliberate indifference
claim does not lie in the absence of a serimeslical need resulting from the delayldhnson v.
City of New YorkNo. 12 Civ. 8265 (LAK) (HBP), 2014 WL 5393181, at *6 (S.D.N.Y. Oct. 21,
2014),report and recommendation adopie14 WL 6455162 (S.D.N.Y. Nov. 17, 2014)
(collecting casesy,

Although the Court credits Sirapn’s assertion that he sa “excruciating pain,”
Simpson Depo. 66, “it is the particular riskhafrm faced by the Plaintiff due to a challenged
deprivation of care, rather théime severity of [his] underlying medical condition . . . that is
relevant.” Cain v. JacksonNo. 05 Civ. 3914 (LAP), 2007 WL 2193997, at *6 (S.D.N.Y. July
27, 2007) (citingSmith 316 F.3d at 186). Here, Simpsmncedes that he was given a
wheelchair and placed in a medical dormitoppn his arrival at th®range County jail.
Simpson Depo. 63-64; SAC 11 14-15. And heddalsiced no evidence for his conclusory
allegation that the three-hodelay in treatment while awtaig arraignment materially
exacerbated his injurySee Bilal v. White494 F. App’x 143, 145-46 (2d Cir. 2012) (summary
order) (“Even assuming that [plaintiff's] cotidins could produce senis complications if

neglected over sufficient time, there is no evidetheg [plaintiff’'s] conditions worsened over the

(S.D.N.Y. June 10, 1999) (broké&nger not a severe injuryyeloz v. New York35 F. Supp. 2d
305, 312 (S.D.N.Y. 1999) (pain from foot fractubene cyst, and degenerative arthritis not
sufficiently serious)Alston v. Howard925 F. Supp. 1034, 1040 (S.D.N.Y. 1996) (chronic ankle
arthritis not serious medical condition).

25 See, e.gChatin 28 F. App’x at 10 (two-day delay Krraying injured ankle, and failure to
provide plaintiff immediatel with crutches, not enough satisfy objective elementPatterson
v. Westchester CtyNo. 13 Civ. 194 (PAC) (AJP), 20M¥L 1407709, at *7—-8 (S.D.N.Y. Apr.
11, 2014)report and recommendation adopted14 WL 2759072 (S.D.N.Y. June 16, 2014)
(dismissing deliberate indifference claim wheremiéfiwho tore ligaments in his ankle playing
basketball was not X-rayed for three daysssued crutches for 11 dayBpindexter v. Davis

11 Civ. 2928 (PKC), 2012 WL 5465465, at *5 (\D¥. Nov. 9, 2012) (six-hour delay in
treating hand fracture did not satisfy objective element).
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hours of delay here.” (ietnal citation omitted))johnson2014 WL 5393181, at *9 (objective
element not satisfied where plaintiff did nobsh“any adverse consequence resulting from the
temporary deprivation of crutches”). The undigglfacts thus presentar cry from those in
which courts have found a temporary delay inttresnt to rise to the level of a constitutional
violation2®

As to Simpson'’s claim that the treatmentreeeived at the Oranggounty facility was
insufficient?’ this too does not bespeak a seriousigapon. At most, tis allegation reflects
“disagreement over [ ] proper treatment[, which]sloet create a constitutional claim. So long
as the treatment given is adequate fact that thaa prisoner might prefer a different treatment
does not give rise to andtith Amendment violation.Chance 143 F.3d at 703;f. Estelle 429
U.S. at 106 (“[A] complaint that a physicianshiaeen negligent in @gnosing or treating a
medical condition does not state a validlaf medical mistreatment under the Eighth
Amendment.”). Here, there is no basis for doding that providing a wheelchair to Simpson
during his three-day stay at thd jgas constitutionally deficient care. Simpson has, therefore,

failed to satisfy the objective prong loi§ deliberate indifference claiff.

26 See e.gSalahuddin467 F.3d at 281 (presuming thatedijve prong is satisfied by five-
month delay in treatment for Hepatitis ©hance 143 F.3d at 702 (same, where six-month
delay in treatment for dental condition keddegeneration, infection, and extreme pain);
Hathaway 37 F.3d at 67 (same, where two-year delayaatment of broken pins in inmate’s
hip caused persistent pain).

27 SeeSimpson Depo. 64 (“| wasn't seen by the neatistaff. . . . [T]hey put me in a
wheelchair, and then they put me in a medicahdor wasn’t seen by any professional. . . .
They didn’t really give me medicaktention at the jail.”); PBr. 3 (“[T]he medical unit [I] was
placed in while in the Orange J@unty jail was not medical attention. [l] ne[e]ded a brace to
stabilize [my] leg injury & relieve [my] ga w[h]ich [I] was denied by defendants.”).

28 Because Simpson’s treatment at the OraDgenty jail did not vélate the Eighth or
Fourteenth Amendments, the Court has no occasioorsider whether employees of the jail are
Warwick officials for the purpose of ascribipnell liability.
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Even if Simpson had shown that he was scdtjo a serious depation, his claim would
fail because he has not demonstrated thavéayvick police officer oprison official acted
with the “sufficiently clpable state of mind.’Hathaway 99 F.3d at 553. Simpson testified at
his deposition that, despite hisoftsistent] ] complain[ts]” of pa during his transport to, and
detention at, the Warwick police station, he wdd tbhat he could not receive medical attention
until he went to the Orange County jail.nfpison Depo. 83, 88. Moreover, he testified, the
officers who transported him from KingstonWarwick required him to wear shackles on his
ankles and wrists becausg®ey believed that he wdfaking” his injury. 1d. at 89. Finally, he
claimed, the officers required him to walk up #teps to the courthouserfois arraignment even
though he “barely could walk.Td. at 63. Defendants deny that Simpson notified any Warwick
officers about his pain, Defs. B22—23, pointing to Feragola’d@station that “[a]t no time
while . . . Simpson was in [his] custody did hengdain of pain or regest medical attention,”
Feragola Aff. 2. But, even crediting Simpson’ssien of the facts, a reasonable factfinder could
not find that Feragola or any other Warwick offiicikn[e]w of and disregard[ed] an excessive
risk to [Simpson’s] health or safetyMathaway 37 F.3d at 66.

Decisive here, Simpson has offered no ptbaf any officer was actually aware of the
severity, if any, of his injury. In fact, he admitet the swelling in hikeg was not visible when
he was at the Warwick police stm, and that the officers belied he was faking his injury.
Simpson Depo. 85, 89. Under these circumstancesfticers could have reasonably concluded

that a three-hour delay ireitment would not pose an undue risk to Simpson’s h&attin.

29 See Johnsqr2014 WL 5393181, at *9 (deliberate indifface not established where, although
“officers who had custody of plaintiff were, no doudvare that plaintifhad suffered an ankle
injury that caused him pain, . . . there was magtabout plaintiff’s condition that suggested more
prompt treatment was necessary’inden v. Westchester CtiNo. 93 Civ. 8373 (MBM), 1995
WL 686742, at *3 (S.D.N.Y. Nov. 20, 1995) (eight-hour delay in permitting plaintiff to go to

38



light of the absence of angdication that more promptatment was necessary and the
relatively minor delay before the officers brou@itmpson] to [the jail where he received
treatment], no reasonable jury could concltits the police officers delayed providing
[Simpson] treatment with the subjective recklessnnecessary to satishe subjective element
of a deliberate indifference claimJohnson2014 WL 5393181, at *&ee also Doumin v.
Carey, No. 06 Civ. 1119 (NPM), 2008 WL 4241075, at(®D.N.Y. Sept. 12, 2008) (“While it
is undisputed that Plaintiff was not provideddioal care [for his ankle injury] until two days
after he first requested it, there is no evidenceerrdicord that . . . defendants . . . ‘deliberately
delayed care as a form of punishment.” (quottingeman v. Straglo9 Civ. 9878 (AJP), 2000

WL 1459782, at *6 (S.D.N.Y. Sept. 29, 2000)).

prison infirmary “suggests at most negligen@nd is “insufficient to state a claim under

§ 1983");see also Ricks v. O’HanlpA7 Civ. 9849 (WHP), 2010 WR45550, at *8 (S.D.N.Y.
Jan. 19, 2010) (“Even crediting [plaintiff]'s versiohthe facts, he received medical treatment
[for a laceration and broken wrist] from EMSreennel and hospital medical staff within two or
three hours of his arrest. This does not tisthe level of deliberate indifference.§immons v.
Artuz, No. 94 Civ. 6777 (DLC), 1996 WL 233504,*4t(S.D.N.Y May 8, 1996) (plaintiff's
injuries were treated with “sufficient speed” @hhe was injured in the morning and treated by
evening-duty nurse).

Moreover, Simpson’s testimony that he waguieed to walk up steps to the courthouse
does not support a finding that any officer intentionally engaged in conduct to exacerbate
Simpson’s pain or injuryCompare Covington v. Westchester Cty.,Jdd. 96 Civ. 7551 (SAS),
1997 WL 580697, at *3 (S.D.N.Y. Sept. 18, 1997 nintiff raised issue dfact as to subjective
prong where he alleged that affls “forced him to work withut crutches and intentionally
interfered with his prescribed medical treatiniey confiscating his atches and cane without
cause”)with Walker v. Butler967 F.2d 176, 178 (5th Cir.1992kfpcuriam) (requiring prisoner
with two ankle fractures to walk to hospital didt constitute deliberatadifference to medical
needs)and Wandell v. KoenigsmanNo. 99 Civ. 8652 (WHP), 2000 WL 1036030, at *4
(S.D.N.Y. July 27, 2000) (deliberate indifferermea shown where plairitidid “not allege[] a
situation where defendants maliciously took awaytches that a docttiad already prescribed
. ... The fact that plaintiff believes Bbeould have been pregmd crutches earlier.ge.,
immediately, may state a claimrfmedical malpractice, but doest rise to the level of a
constitutional violation”).
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Simpson’s failure to demonstrate a violation of his Eighth or Fourteenth Amendment
rights by any Warwick official necessarily defeats his claim of municipal liability. See Ferguson
v. Cai, No. 11 Civ. 6181 (PAE), 2012 WL 2865474, at *6 (S.D.N.Y. July 12, 2012). Warwick
is, therefore, entitled to summary judgment on this claim.>

CONCLUSION

For the foregoing reasons, the Court grants defendants’ motion for summary judgment in
its entirety. The Court certifies, pursuant to 28 U.S.C. § 1915(a)(3), that any appeal from this
order would not be taken in good faith, and therefore, in forma pauperis status is denied for

purposes of an appeal. See Coppedge v. United States, 369 U.S. 438, 444-45 (1962). The Clerk

of Court is respectfully directed to enter judgment in accordance with this Order and to close this

case.

SO ORDERED.

Pl A\ Er\

Paul A. Engelmayer
United States District J udge

Dated: February 4, 2016
New York, New York

30 Furthermore, as with Simpson’s other claims, even if Simpson had shown that he was subject
to a constitutional violation, his Morell claim would fail because he has adduced no facts
indicative of a policy or custom that caused his injury. See Mahone v. City of New York, No. 13
Civ. 8014 (PAE), 2014 WL 1407702, at *6 (S.D.N.Y. Apr. 11, 2014) (allegations that, on two
instances, officers denied plaintiff a wheelchair, made him walk on injured leg, and refused to
supply him with extra pillows to elevate leg, not enough to find city had policy, practice, or
custom of behaving with deliberate indifference to inmates’ medical needs); Ferguson, 2012 WL
2865474, at *6 (single deficiency in medical treatment of prisoner was insufficient to establish
official municipal policy).
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