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Sweet, D.J. 

Defendants Richard Eisenberg ("Eisenberg") and Arthur J. 

Gallagher Risk Management Services, Inc. ( "AJG") (collectively, 

"Defendants"), have moved pursuant to Fed. R. Civ. P. 56 for 

summary judgment to dismiss the claims of Plaintiff DeWitt Stern 

Group, Inc. ("DeWitt" or the "Plaintiff") as set for th in the 

Second Amended Complaint ("SAC"). DeWitt has moved pursuant to 

Fed. R. Civ. P. 56 for summary judgment on the same, as well as 

summary judgment dismissing Eisenberg's counterclaims. 

Defendants have also moved to exclude the testimony and report 

of Plaintiff's expert Pamela M. O'Neill (the "O'Neill Testimony 

and Report"). 

Based upon the facts and conclusions set forth below, 

Defendants' motion for summary judgment dismissing the SAC is 

granted, Plaintiff's motion for summary judgment granting the 

SAC is denied, Plaintiff's motion for summary judgment 

dismissing Eisenberg's counterclaims is granted, and Defendants' 

motion to exclude the O'Neill Testimony and Report is dismissed 

as moot. 
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Prior Proceedings 

On May 6, 2013, DeWitt initiated the present action based 

upon the employment agreements between the parties relative to 

the brokerage of insurance for entertainment producers. (Dkt . 

1 . ) A preliminary injunction barring violation by Eisenberg of 

his employment agreement was entered June 4 , 2013. ( Dkt. 12. ) 

On June 18 , 2013, DeWitt filed his First Amended Complaint 

("FAC" ) , which added AJG as a defendant. (Dkt. 15 . ) The FAC 

contained the following causes of action: claim for declaratory 

relief (Count I); breach of contract against Eisenberg (Count 

II); misappropriation of confidential information and/or trade 

secrets against Eisenberg and AJG (Count III) ; breach of 

fiduciary duty against Eisenberg (Count IV) ; breach of duty of 

loyalty against Eisenberg (Count V) ; prelimi nary and permanent 

injunctive relief against Eisenberg (Count VI) ; tortious 

interference with contractual relations against AJG (Count VII) ; 

aiding and abetting breach of duties against AJG (Count VI II ) ; 

unfair competition against Eisenberg and AJG (Count IX) ; and 

intentional interference with business relations against 

Eisenberg and AJG (Count X). ( Id. ) On July 12, 2013, Defendants 

timely filed their answer t o the FAC , in which Eisenberg filed 

counterclaims against DeWitt asserting breach of employment 
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agreement, unjust enrichment/restitution, and failure to pay 

wages under the New York Labor law . (Dkt. 18 . ) 

On July 17 , 2013, DeWitt filed an application for 

sanctions, claiming that Eisenberg and AJG had violated the 

terms of the Court's June 4 , 2013 order by Eisenberg' s continued 

solicitation of customers with whom he had pre-existing 

relationships prior to joining DeWitt. (Dkt. 22 . ) On October 29, 

2013, Dewitt ' s application for sanctions was denied. (Dkt. 39 . ) 

On April 9, 2014, Plaintiff ' s motion to amend the FAC was 

granted in part and denied in part. (Dkt . 57 . ) On April 16, 

2014, DeWitt filed the SAC containiQg the same claims as the FAC 

but addi ng its claim for unjust enrichment against Eisenberg 

(Count XI). (Dkt. 60.) Defendants timely filed their answer to 

the SAC on April 30, 2014. (Dkt. 61 . ) DeWitt filed its answer to 

Eisenberg' s counterclaims on May 12 , 2014. (Dkt . 62 . ) The 

parties completed discovery in May 2016. 

On August 5, 2016, Defendants moved for summary judgment on 

the SAC, (Dkt . 106) , and to exclude the O' Neill Testimony and 

Report, (Dkt . 110) . On the same day, Plaintiff moved for summary 

judgment on the SAC, (Dkt . 112) , and on Eisenberg' s 
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counterclaims, (Dkt . 116). The instant motions were heard and 

marked fully submitted on December 15, 2016. 

The Facts 

1 . The Facts as Relevant to Defendants' Motion for Summary 
Judgment 

With respect to Defendants' motion for summary judgments, 

the following facts are set forth in Defendants' Statement of 

Undisputed Material Facts Pursuant to Local Rule 56 . 1 (" Defs.' 

56.l" ) , (Dkt. 108) , Plaintiff ' s Counterstatement of Facts 

Pursuant to Local Rule 56 . l ("Pl .' s Counter 56 . 1" ) , (Dkt . 147) , 

and accompanying declarations and exhibits, which together form 

the basis of the following factual recitation. The facts are not 

in dispute except as otherwise noted. 

1 . The nature of the entertainment insurance industry is 

disputed. Defendants describe it as small compared to the 

general insurance industry and one driven almost entirely by 

personal relationships, a field where relationships are the 

primary source of repeat business. (Declarations of Peter J. 

Biging dated October 5 , 2016 ("Biging Deel.") , Dkts . 125 and 

126, Exs . 11 and GG, and Declarations of Aaron Warshaw dated 

August 5 , 2016 and October 7 , 2016 ("Warshaw Deel. "), Dkts . 109 
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and 140, Ex. C (together, "Hamby Dep."), at 48:14-50:2.) By 

contrast, DeWitt contends that while "there are a lot of firms" 

in the entertainment industry, it is only in terms of "the 

number of insurance brokerage agencies that write entertainment 

insurance" that the industry is small when compared to the 

general insurance industry. (Hamby Dep. at 4 9: 21-2 5. ) 

2 . In the entertainment insurance business, cl ients 

include film and television production companies, advertising 

agencies, event production companies, event venues, and 

theaters. (Hamby Dep. at 22: 9-14.) These clients may move 

between projects and companies, but the clients can continue to 

work with the same insurance brokers. (Hamby Dep. at 50: 3-12. ) 

Plaintiff augments this description by noting that not all 

client do continue t o work with the same insurance brokers, and 

that industry clients tend to switch brokers around fifty-

percent of the time. (Hamby Dep. at 50:3-12.) 

3 . The identities of the decision-makers who make 

purchases in the entertainment insurance industry are generally 

known throughout the industry. (See Hamby Dep. at 56:19-57:2.) 

4. Numerous industry resources (e.g., Deadline.com, 

Variety, and IMDb Pro) exist that contain key information 
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regarding new films that are about to go into production, as 

well as regarding key comings and goings in the entertainment 

industry. (Hamby Dep. at 79 : 2-81: 11 . ) These resources are 

available to everyone. (Id . ) Plaintiff notes, however, that such 

resources do not necessarily contain every movie, contact 

information, movie scripts, cast l ogs, or other kinds of 

information. 

5. Defendants state that types of insurance coverages 

placed for clients in the entertainment insurance industry are 

not a secret, and any competent broker in the industry would 

know what the coverages consist of . (Hamby Dep. at 55 : 12- 22 . ) 

Plaintiff contends that while those in the insurance industry 

may generally know what types may be available, they do not know 

the specific details, and that not every insurance broker knows 

the particular client' s preferences, risk tolerances, desires 

and concerns of key account contacts, insurance programs in 

place, and other such detail. 

6 . A broker can request policy information, including 

expiration information and account characteristics, directly 

from a client, even if that broker is not the broker of record 

("BORu ) , and the client is free to provide that information to a 

competing broker because the information belongs to the client. 
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(Warshaw Deel., Ex. B, and Biging Deel., Ex. Y (together, 

"Johnson Dep."), at 121:12-18 , 121:25-124:16, 128 :22-130 : 8 .) 

7 . Insurance brokers in the entertainment industry can 

contact prospective clients and ask them their current broker's 

rates and the terms of their current policies, and the 

prospective client sometimes provide brokers with such 

information. (Hamby Dep. at 54:17-24, 57:1017; Warshaw Decls., 

Exs. E and GG, and Biging Decls., Exs. 12 and HH (together, 

"Born Dep."), at 65:18-66:24.) The parties disagree to the 

degree of frequency of such outreach and the degree of 

willingness of clients to share such information. 

8 . Eisenberg is 78 years old and, for majority of the 

past 50 years, has been an insurance broker in the entertainment 

industry. 

9 . Eisenberg first began developing a book of business 

after starting his own insurance agency in the 1970s called 

Great Northern Brokerage Corp. ("Great Northern" or "GNBC" ) . 

(Warshaw Deel., Ex. A, and Biging Decls, Ex. 4-7, 15, 16, DD, 

KK, and YY (together, "Eisenberg Dep.") at 19:14-21; Johnson 

Dep. at 26 : 21- 27 :2; Warshaw Decls., Exs. D and FF, and Biging 

Decls., Exs. 7 and J (together, "Paige Dep.") at 26:3-8.) 
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Eisenberg' s book of business developed over the course of his 

career based in part on his personal relationships and time in 

the industry. (Eisenberg Dep. at 113:19-115:15, 197:12-22; 

Johnson Dep. at 37:22-38: 9.) 

10 . In 2001, Eisenberg sold Great Northern's assets to 

Aon/Albert G. Reuben Insurance Services, Inc. ("Aon/AGRIS" ) , 

where Eisenberg proceeded to work as a consultant. (Eisenberg 

Dep. at 19 : 7-9, 21:423: 20, 26 : 10- 21; Johnson Dep. at 27 : 3 - 19 . ) 

Included in Aon/AGRIS' purchase was the purchase of Eisenberg's 

book of business. (Johnson Dep. at 63:11- 20 . ) 

11. In October 2007, DeWitt recruited and hired Eisenberg 

as a Senior Vice President. (Warshaw Deel., Ex . R; Paige Dep. at 

51 : 18- 52 : 19; Johnson Dep. at 38 : 10- 19.) Eisenberg was to be 

responsible for creating relationships and producing insurance 

accounts on behalf of DeWitt . (Id.) 

12. DeWitt was interested in hiring Eisenberg because 

Eisenberg was an influential person and had great contacts in 

the industry. (Paige Dep. at 23 :11-19 . ) Plaintiff also claims 

that it entered into contract with Eisenberg to purchase his 

book of business. 
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13 . At the time of hiring Eisenberg, DeWitt was aware of 

confidentiality and non-solicitation restrictive covenants 

between Eisenberg and Aon/AGRIS, (see Paige Dep. at 39:14-17), 

as well as that Eisenberg had sold his book of business to 

Aon/AGRIS, (see Johnson Dep. at 63 :11- 20). 

14 . Part of Dewitt ' s motivation to hire Eisenberg was that 

Eisenberg would seek out and service the same c lients for DeWitt 

that he had done while employed at Aon/AGRIS. (See Born Dep. at 

56 : 15-23; Paige Dep. at 28:23-29:24; Johnson Dep. at 35:9- 14), 

which Eisenberg did, (see Eisenberg Dep. at 51 : 4-11) . 

15 . Upon hiring Eisenberg, DeWitt issued a press release 

that stated, in part, that "[Eisenberg's] extraordinary 

experience and deep relationships in the entertainment community 

will enhance our goal of continuing to strengthen DeWitt Stern' s 

rapidly growing film and media division." (Warshaw Deel., 

Ex . P.) 

On October 9 , 2007, Eisenberg signed an agreement setting 

forth the terms of his employment with DeWitt (the " 2007 

Employment Agreement"). (See Warshaw Deel., Ex. R.) The 2007 

Employment Agreement contained a five - year term, and set forth 

Eisenberg' s compensation as a Senior Vice President: 30% net 
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cormnission on amounts received from accounts he produced, 

expense reimbursement, and "Bonus Compensation" of $90,000 to be 

paid over his first three months at DeWitt. (Id . ) Plaintiff 

disagrees that the 2007 Employment Agreement was only a contract 

for employment; rather, Plaintiff contends the 2007 Employment 

Agreement was also a contract to purchase Eisenberg's "present 

and future" book of business. 

16. Between 2007 and 2009, DeWitt , Eisenberg, and 

Aon/AGRIS engaged in litigation arising out of Eisenberg' s 

departure fr om Aon/AGRIS to DeWitt. (Eisenberg Dep. at 100: 16-

19 . ) 

The parties frame the dispute with Aon/AGRIS differently. 

Defendants claim that Aon/AGRIS alleged, among other things, 

that DeWitt raided and tortiously interfered with its business 

by convincing customers to abandon their relationships with 

Aon/AGRIS and move Eisenberg's business to DeWitt. (See Warshaw 

Deel., Ex. Pat Exs. B-E .) By contrast, Pl aintiff states that 

Aon/AGRIS argued, among other things, that Eisenberg breached 

the non-competition provisions of the consulting agreement he 

had entered into with Aon/AGRIS, and that DeWitt should be 

liable t o Aon/AGRIS for the loss o f profits resulting from this 

based on their conduct in soliciting him to work for DeWitt and 

10 



for hiring Christina Born ("Born") and Jennifer Bond ("Bond"), 

account representatives who were to assist Eisenberg. 

17. In the Aon/AGRIS case, Defendants claim that DeWitt 

argued that Aon/AGRIS could not show any damages as a result of 

Aon/AGRIS's loss of Eisenberg's book of business. (Warshaw 

Deel., Ex. Pat Exs. B-E.) DeWitt rejects this characterization 

of their legal position at the time. 

18. The litigation between DeWitt, Eisenberg, and 

Aon/AGRIS was ultimately settled, at which point the parties 

entered into a Settlement and Release Agreement (the "Settlement 

Agreement"). (See Warshaw Deel., Ex. I.) As part of the 

Settlement Agreement, DeWitt paid Aon/AGRIS $425,000, by which 

it purchased "a compromise" amongst the parties that "will never 

be construed as an admission by any of the Parties of any 

liability, wrongdoing or responsibility." (Warshaw Deel., Ex. I 

｡ｴｾ＠ 2; Johnson Dep. at 70:5-11.) Plaintiff adds that its 

decision was based upon a belief that there was a significant 

chance it would lose on the merits. 

19. Under the Settlement Agreement, the parties "expressly 

den[ied] any such liability, wrongdoing or responsibility." 

(Warshaw Deel., Ex. I, ｾ＠ 2.) 
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20 . In the case against Aon/AGRIS, Eisenberg and DeWitt 

shared the same counsel and litigation strategy. (Eisenberg Dep. 

at 100: 20-23, 101: 13-102: 9, 209:6-10.) The parties' impressions 

of their involvement in the Aon/AGRIS lawsuit differ, however. 

Eisenberg states he was generally not involved in the 

litigation; he claims he did not know why the lawsuit was 

commenced in his name or the lawsuit' s results, other than it 

ended in settlement. (Eisenberg Dep. at 102:10-15, 103:16-25, 

111: 3-22.) Eisenberg further claims that the decision as to 

which counsel to select, the litigation strategy, the choice to 

settle, and the ultimate value of the settlement were each made 

solely by DeWitt. (Johnson Dep. at 71 : 3- 72:3; Eisenberg Dep. at 

100:20-23, 101:13-102:9, 209: 6-10 , 211:2- 8 . ) Eisenberg states he 

was never made aware that DeWitt believed it had settled the 

lawsuit to purchase his book of business from Aon/AGRIS. 

(Warshaw Deel., Ex . Q, ｾ＠ 34.) 

DeWitt states that Eisenberg was aware that the lawsuit and 

settlement with Aon/AGRIS was intended t o allow Eisenberg to 

solicit customers and clients he had servi ced at Aon/AGRIS which 

formed the book of business he had agreed to sell to DeWitt. 

(Johnson Dep. at 64 , 72- 73 . ) 
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21. Eisenberg' s employment under the 2007 Employment 

Agreement expired in October 2012 at the conclusion of the 

contract' s five year term. (Warshaw Deel. Ex. R. ) On October 9 , 

2012, DeWitt and Eisenberg entered into a new employment 

agreement (the "2012 Empl oyment Agreement" ) 

T; see Eisenberg Dep. at 55 : 3-21. ) 

(Warshaw Deel., Ex . 

22 . The 2012 Employment Agreement was for a two year term, 

and provided that Eisenberg would be paid an annual draw of 

$195, 000 against net commissions generated by Eisenberg on his 

accounts, plus 30% of any commissions generated over $195, 000. 

(See Warshaw Deel., Ex . T . ) Under the 2012 Employment Agreement, 

Eisenberg' s duties and responsibilities remained the same, and 

he continued to service the same accounts. (See Eisenberg Dep. 

at 55 : 22-56: 5 . ) 

23 . The 2012 Employment Agreement contained an "Entire 

Agreement Interpretation" clause, that stated: " This Agreement 

. constitute[s] the entire understanding of the Parties with 

respect to the subject matter hereof, and supersede[s ] all pri or 

and contemporaneous agreements, understandings, promises and 

representations relating to the subject matter hereof, wr i tten 

or otherwise." (Warshaw Deel., Ex . T, ｾ＠ 13 . ) Plaintiff disputes 
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that this clause undid the sale of Eisenberg's book of business 

to DeWitt back in 2007. 

24 . Under the 2012 Employment Agreement, Eisenberg agreed 

that he would not use or disclose any of Dewitt's confidential 

information or trade secrets. (Warshaw Deel., Ex. T, <JI Sa.) 

Eisenberg further agreed in the 2012 Employment Agreement that, 

during the term of his employment and for a period of two years 

thereafter, he would not use DeWitt ' s confidential information 

or trade secrets to solicit, accept, divert, or take away any of 

Dewitt ' s clients or prospects that were soli cited or serviced by 

Eisenberg within the prior two years. (Warshaw Deel. , Ex. T, 

<JI Sc. ) The 2012 Employment Agreement does not reference 

Eisenberg' s "book of business," Eisenberg' s clients, or 

Eisenberg's accounts. (See Warshaw Deel., Ex. T . ) 

2S. According to the Defendants, the 2012 Employment 

Agreement also does not include provisions prohibiting Eisenberg 

from soliciting or doing business with any client he serviced at 

DeWitt so long as he did not use Dewitt ' s confidential 

information or trade secrets to do so. 1 (See Warshaw Deel., Ex. 

1 In the 2012 Employment Agreement, " Confi dential Information" is 
defined as: 
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T . ) Plaintiff adds that the prohibition against use of 

confidential informati on was to be for a period of two years, 

and included prohibiting information concerning "account 

characteristics," which r easonably include the insurance 

preferences, desires and concerns of the key account contacts, 

such as which insurers they prefer placing insurance with , the 

amount of uninsured risk they are willing t o take on in order to 

save on premium costs, preferred options or coverage, limits and 

rating schedules, and other particularized needs, information 

regarding blanket, long term, renewable insurance programs 

studios may have in p l ace in addition to the non-recurring 

insurance typically purchased for specific film and television 

productions. (See Pl. ' s Counter 5 6 . 1 <][ 21. ) 

[A]ll information (whether or not specifically labeled 
or identified as confidential, and whet0er oral, 
written, or in any electronic medi um) rel ating to 
Company' s trade secrets, knowledge, data, f i nancial 
information, busi ness methods and techniques, 
technology, processes, innovations, concepts, names 
and lists of accounts, employees, customers, clients, 
vendors, expiration information, names of key account 
contacts, account characteristics, application 
information, and all other information relating to 
Company that is unique, proprietary, or not in the 
public domain. Trade Secrets i s defined as a l l 
i nformation that Company reasonabl y informs Employee 
(whether orally or in writing) from time to time is a 
trade secret, as well as any other Confidential 
Information reasonably the subject of trade secret 
protection. Such information is consi dered secret and 
is disclosed to Employee in confidence. 

(Warshaw Deel. , Ex . T, <][ 5(a) . ) 
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26 . Towards the end of the 2007 Employment Agreement, 

Eisenberg claims he firs t learned that DeWitt had a commission 

arrangement with Fireman' s Fund Insurance Company ("Fireman' s 

Fund") under which only DeWitt would receive income at the end 

of certain insurance contracts. (Eisenberg Dep. at 122: 7 - 22 , 

124: 15- 125: 8 , 127: 3-15, 204 : 21- 206: 12, 2 12 :10- 213: 17 , 216: 2-18 . ) 

Eisenberg states he viewed this as preventing him from obtaining 

a higher commission rate from Fireman' s Fund. (Id . ) Eisenberg 

called DeWitt ' s President and Chief Operating Officer Charles 

Johnson ("Johnson" ) to complain about the deductions from his 

commissions, which Eisenberg says were acknowledged by DeWitt 

but not altered. (Eisenberg Dep. at 123: 5- 8 , 126: 5 - 12, 127: 17-

18, 215: 1-18. ) 

Plaintiff disputes that this was its arrangement with 

Fireman' s Fund or when Eisenberg was made aware of it . According 

to Plaintiff , to the extent it had back-end "profit sharing" 

commissions with Fireman' s Fund, they were generally at the end 

of the year, not specific to individual i nsurance contracts, 

usually based on the overall production by DeWitt , and not based 

on specific accounts or a specifi c producer' s accounts. (See 

Declaration of Kevin Walker dated August 5 , 2016 ("Walker 

Deel." ) , ｾ＠ 3 , Dkt. 119. ) Plaintiff further contends that these 
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back-end commissions did not result in deductions from 

Eisenberg's commissions, reduce Eisenberg's income, and were 

laid out in the 2007 Employment Agreement. 

27. On May 6, 2013, Eisenberg announced he would resign 

from DeWitt. (Johnson Dep. at 94:2-19; Warshaw Deel., Ex. K.) 

Eisenberg claims this was because he believed the DeWitt and 

Fireman's Fund commission arrangement hurt his commission rate. 

(Eisenberg Dep. at 127:22-128:2). 

28. During Eisenberg and Johnson's phone conversation, 

Eisenberg told Johnson that Eisenberg was leaving for AJG 

because AJG was offering more money. (See Johnson Dep. at 106:4-

107:5; Warshaw Deel., Ex. J.) Johnson asked Eisenberg whether 

Eisenberg would honor the two-year non-solicitation provision in 

the 2012 Employment Agreement, to which Eisenberg replied that 

he did not intend to because Eisenberg believed he still owed 

his accounts, which he stated he had not sold to DeWitt, and 

therefore could not be precluded from doing business with his 

long-standing relationships. (See Warshaw Deel., Ex. I, J, K.) 

29. During the phone call, Johnson did not discuss with 

Eisenberg that DeWitt bought Eisenberg's book of business. 

(Johnson Dep. at 104:15-105:12.) Johnson also did not tell 
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Eisenberg that Eisenberg had no business to sell because he 

already sold it to Aon/AGRIS. (Johnson Dep. at 105:13-22.) 

Johnson told Eisenberg that DeWitt was going to sue him. 

(Warshaw Deel., Ex. K.) 

30. On May 6, 2013, Eisenberg joined AJG as Area Executive 

Vice President. (Eisenberg Dep. at 4:23-5:6.) 

31. At the time of Eisenberg's move to AJG, the Weinstein 

Company ("Weinstein") had been a long-standing client of 

Eisenberg's. (Biging Deel., Ex. B ("Born Dep.") at 104:6-12.) 

Defendants state that Eisenberg would have known all the key 

persons of long-standing clients, (Johnson Dep. at 144:17-

145:5); Plaintiff disagrees, (Johnson Dep. Tr. at 145:5-7). The 

parties do not dispute that before and after signing his 

employment agreements with DeWitt, Eisenberg knew contacts at 

long-standing accounts and did business with them. (Warshaw 

Deel., Ex. ｐ｡ｴｾ＠ 29.) 

32. Defendants argue that the names of the key account 

representatives at Weinstein is not confidential information. 

(Born Dep. at 104:6-12.) Plaintiff disagrees and believes that 

such information falls under the 2012 Employment Agreement's 

definition of confidential information. 
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33. After Eisenberg left DeWitt for AJG, a representative 

for client Edward R. Pressman Film Corporation ("Pressman 

Corporation" ) sent an email to DeWitt asking for a list of all 

of Pressman Corporation' s current coverages, which the Pressman 

Corporation representative then provided to Eisenberg at AJG . 

(Born Dep. at 76 :17- 78:15; Warshaw Deel., Ex . 0 . ) Plaintiff 

notes that Eisenberg had solicited Pressman Corporation for 

business fol l owing his departure from DeWitt. (Warshaw Deel., 

Ex . Q. ) The parties disagree about the factors that lead clients 

such as Pressman Corporation t o swi tch from DeWitt to AJG. 

34 . John Hamby ("Hamby " ) , t he head of Dewitt ' s 

headquarters in Glendale, Cali fornia, stated he was concerned 

upon learning Eisenberg was leaving DeWitt because he " knew 

Richard had relationships with his key cli ents and knew that 

they could very likely foll ow him." (Hamby Dep. at 16:15-18 , 

68 :11-16.) 

35 . Hamby has stated that cli ents moved from DeWitt to 

AJG, at least in part, because of a relationship with Eisenberg 

that predated Eisenberg' s employment at DeWitt: 
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Q: Is it fair to say that the five you listed 
Weinstein, New Regency, Ed Pressman, Mosaic and 
DeLaurentis - all left because of a relationship that 
Eisenberg had with the people there? 

A: Yes . 

Q: Do you know if the relationship that 
Eisenberg had with the decision makers from those f i ve 
clients existed before Mr. Eisenberg joined DeWitt? 

* * * 

A: I would say very likely yes. 

(Hamby Dep. at 74 : 1-15. ) 

36 . Eisenberg and Tim Clawson ("C l awson") , an executive at 

New Regency Production ("New Regency" ) , worked together for many 

years and possessed a strong working relationship. (See Hamby 

Dep. at 82 : 13-20. ) 

37 . Clawson' s promotion to Head of Production at New 

Regency was neither secret nor confidential. (See Hamby Dep. at 

79 : 23- 25.) 

38 . When Clawson became Head of Production for New 

Regency, he wanted Eisenberg, who was then still at DeWitt , to 

be his broker due to his personal relati onship with Eisenberg: 

" We are changing brokers immediately. We appreciate your 
service to New Regency. Thi s is not personal but a business 
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decision. As you know I have 25 years of working experience 
with Richard Eisenberg and I have relied on him over the 
years as part of what I bring to an organization. As you 
know there is a difference between working with good people 
and working with good people you have worked with before." 

(Warshaw Deel., Ex. M. ) Plaintiff contests that Clawson' s 

personal relationship with Eisenberg was the sole reason Clawson 

sought to work with DeWitt at that point. 

39 . Defendants claim that Born has stated that the sole 

reason that New Regency, at that point employing DeWitt , moved 

its business from DeWitt to AJG was because of Eisenberg' s 

relationship with Clawson: 

Q: When Richard was at DeWitt , New Regency became a 
client of DeWitt ; is that correct? 

A: Correct. 

Q: And is that because of Richard' s relationship with 
Tim Clawson? 

A: Correct. 

Q: And then once Richard left and went to Gallagher, 
the business moved from DeWitt to Gallagher; is that 
correct? 

A: Correct. 

Q: And again, that's because of Richard' s relationship 
with Clawson, correct? 

A: Correct. 

Q: Any other reason they moved? 
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A: No . 

(Born Dep. at 84 : 3-17. ) Defendants claim New Regency's 

relationship with Eisenberg was the sole reason for its switch 

to AJG, which Plaintiff contests, claiming rather it was based 

on improper solicitation. 

40. Around this time, Born spoke wi th Clawson to try to 

keep New Regency as a client of DeWitt; during that conversation 

Clawson told Bonn, "I've been with Richard for 35 years, and 

it ' s about the relationship." (Born Dep. at 114:20-115:14. ) . 

41. The only thing that Eisenberg used to solicit New 

Regency' s business was Eisenberg' s relationship wi th Clawson at 

New Regency. (See Hamby Dep. at 86 : 1-10.) 

42 . Along with New Regency, other c li ents switched from 

DeWitt to AJG because of Eisenberg, although the parties 

disagree how many clients that thi s was o r the degree those 

decisions was based on those clients' relationship with 

Eisenberg. (See Born Dep. at 59 : 24- 60 : 5 ; Pl.'s Counter 56 . 1 

<JI 48 . ) 
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43 . On June 3 and 4 , 2013, Pressman Corporat ion replaced 

DeWitt with AJG as its BOR. (Defs.' 56 . 1 ｾ＠ 54 ; Pl. ' s Counter 

56 . 1 ｾ＠ 54 ; Warshaw Deel., Ex . V.) 

44 . On June 18 and July 2 , 2013, Twisted Pair 

Developments, LL C ("Twisted Pair" ) issued two BOR letters 

replacing DeWitt with AJG as its BOR repl acing DeWitt with AJG 

as its BOR. (Defs.' 56.l ｾ＠ 55; Pl. ' s Counter 56 .1 ｾ＠ 55; Warshaw 

Deel., Ex . W. ) 

45. Defendants state that Twisted Pair is connected to 

Pressman Corporation. (Eisenberg Dep. at 157: 23- 158: 9 . ) 

Plaintiff disputes this. (See Pl. ' s Counter 56.l ｾ＠ 57 . ) 

46 . Eisenberg has known and consistently done business 

with Edward R. Pressman (" Pressman" ) since 1990. (Ei senberg Dep. 

at 90 : 17- 20, 154:14-17, 168: 10-12.) 

47. After joini ng AJG, Ei senberg approached Pressman to 

discuss possibly changing Pressman's insurance broker to AJG. 

(Eisenberg Dep. at 152:8-16 , 158:6-17 , 168:13-19.) 

48 . Eisenberg claims that when soli citing Pressman 

Corporation f or business, he did not use or rely upon any 
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confidential inf ormation or trade secret s bel onging to DeWi tt , 

but rather solely upon his longst anding rel ationshi p with 

Pressman; Eisenberg clai ms this i s the reason that Pressman 

chose to move h i s business to AJG. (Warshaw Deel. , Ex . Q at 'IT 

9 . ) Pl a intiff d i sputes thi s clai m. (Pl.' s Counter 56.1 'IT 60 ; 

Warshaw Deel. Ex . Q 'IT 5- 27 ; Eisenberg Dep. at 71) . 

49 . Eisenberg had continuall y worked with Weinstein since 

the 1980s, when it was then known as Mi ramax Films . (See 

Eisenberg Dep. at 168: 20- 169: 1 . ) Eisenberg approached Weinstein 

to discuss possibly changi ng its insurance broker to AJG after 

he started worki ng for AJG. (See Eisenberg Dep. at 169: 23-

170:2. ) 

50 . On June 10, June 13, August 14 and August 22 , 2013, 

Weinstei n proceeded to replace DeWi tt with AJG as its insurance 

broker. (Warshaw Deel., Ex. X. ) 

51 . Defendants state that Weinstein moved i ts business 

from DeWitt to AJG because of Eisenberg' s relationship with the 

decision- makers at Wei nstein, point i ng to an email Hamby sent to 

other DeWitt empl oyees, stating, " I just spoke with Tom Pri nce 

of Weinstein who informed me that he has made the deci s i on to 

move the account to Richard Eisenberg since he is loyal to 
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Richard and val ues that rel ationship." (Warshaw Deel., Ex. N; 

see Hamby Dep. at 89 : 5- 19.) 

52 . In soliciting Weinstein, Eisenberg claims he did not 

use o r rel y upon any con f i denti a l i nformati on or trade secr ets 

belongi ng to DeWitt , but rather solely upon his l ongstanding 

relati onship wi th Wei nstei n . (War shaw Deel., Ex . Q ｡ｴ ｾ＠ 14 . ) 

Plaintiff disputes thi s . 

53 . In March 2015 , Weinstei n changed i ts broker back from 

AJG to DeWitt , which Defendants claim is because of Weinstein' s 

relationship with Born. (Born Dep. at 100 :11-102: 8 ; Johnson Dep. 

at 88 : 20- 7 . ) Plaintiff bel ieves that Weinstein returned to 

DeWitt because of superior servicing compar ed to AJG . 

54 . On Jul y 1 , 2013, the Di no DeLaurenti s Company (the 

" DeLaurentis Company" ) made AJG its new producer of record. 

(Warshaw Deel., Ex . Y. ) 

55 . Eisenberg knew and consistentl y worked wi th Dino 

DeLaurentis (" DeLaurent is" ) from the 1970s until DeLaurenti s ' s 

death away in 2010. (Ei senberg Dep. at 77 :14-24, 79 : 7 - 13, 91 : 12-

17 . ) 

25 



56. After joining AJG, Eisenberg approached DeLaurentis's 

widow to discuss the possibility of changing the DeLaurentis 

Company' s insurance brokerage to AJG. (Eisenberg Dep. at 170: 10-

15 . ) 

57 . When soliciting Mrs. DeLaurentis, Eisenberg claims he 

did not use or rely upon any confidential information or trade 

secrets belonging to DeWitt , but rather sol ely on his 

longstanding relationship with her and her husband. (Warshaw 

Deel., Ex. Q ｡ｴｾ＠ 21 . ) Pl aintiff disputes this, claiming that 

Eisenberg used improper confidential information while 

soliciting. (Pl. ' s Counter 56 . 1 ｾ＠ 70 . ) Mrs . DeLaurentis 

ultimately moved the corporate insurance policy to AJG. (Warshaw 

Deel., Ex. Q ｡ｴｾ＠ 21.) 

58. On July 16 and 25, 2013, Mosaic Media Group, Inc. 

("Mosaic") , replaced DeWitt with AJG as its BOR. (Born Dep. at 

96:23; Warshaw Deel. , Ex . Z.) 

59 . Eisenberg has known Ted MacKinney ("MacKinney") , 

Mosaic' s principal decision- maker for its insurance, for 25 

years and before Eisenberg joined DeWitt. (See Born Dep. at 

97 : 14-23; Eisenberg Dep. at 78:6- 79 : 5 , 160: 9- 13 . ) 
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60 . Eisenberg approached MacKinney after starting to work 

for AJG to discuss possibly changing Mosaic' s insurance 

brokerage to AJG . (Eisenberg Dep. at 171:10-15. ) 

61 . In soliciting Mosaic' s business, Eisenberg claims he 

did not use or rely upon any confidential information or trade 

secrets belonging to DeWitt , but rather relied solely upon his 

long- standing relationship with MacKinney. (See Warshaw Deel., 

Ex. Q, ｾ＠ 24 . ) Plaintiff disputes this, claiming that Eisenberg 

used improper confidential information while soliciting. (Pl. ' s 

Counter 56 . 1 ｾ＠ 73 . ) MacKinney ultimately moved Mosaic' s 

corporate insurance policy to AJG . (Warshaw Deel., Ex. Q at ｾ＠

26 . ) 

62 . On May 16, 2013, Intersection Entertainment, LLC 

("Int ersection" ) moved its brokerage from DeWitt to AJG. 

(Warshaw Deel., Ex. AA.) Intersection is a David Boyle ("Boyle" ) 

company. (Eisenberg Dep. at 145 : 1 6-17 . ) Eisenberg has had a 

relationship with Boyle since Eisenberg's days with Great 

Northern. (See Eisenberg Dep. at 145: 16-25.) 

63 . A BOR l etter was issued regarding the The Wolf of Wall 

Street film project, which moved the film's brokerage from 

DeWitt to AJG . (Warshaw Deel. , Ex. BB . ) Eisenberg received the 
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business related to this film through Boyle. (See Eisenberg Dep. 

at 145:16- 25, 146: 6-14) . 

64. Guggenheim Partners and Kraig Fox did not move their 

insurance brokerage to AJG, and Defendants have received no 

commissi ons from this client. (See Declaration of Brian Kingman 

dated October 7 , 2016 ("Kingman Decl .u ) , ｾ＠ 6 , Dkt . 142.) 

65. The Operator was never brokered by AJG, and Defendants 

have received no commissions from this c lient. (See Kingman 

Deel., ｾ＠ 7 . ) 

66 . Eisenberg had no invol vement in brokering Black Mass 

to AJG, nor was it confidential that the movie was going into 

production because the project was widely covered by trade 

publications. (See Kingman Deel., ｾ＠ 8 . ) 

67 . Although the c lient did issue a BOR to the Everly 

project, Defendants did not use any of Dewitt's confidential 

information to solicit this project. (See Kingman Deel., ｾ＠ 9 . ) 

68 . Eisenberg denies he sold his book of business to 

DeWitt, noting that DeWitt never paid him for his book of 

business: "Well , if I wasn' t paid for it , why would I sell it?u 
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(Eisenberg Dep. at 203: 8- 9) . "I wasn't paid for my book of 

business." (Eisenberg Dep. at 240: 5-6.) Plaintiff disputes this, 

as noted above. 

69 . Dewitt ' s claim that it purchased Eisenberg's book of 

business was not mentioned in Dewitt ' s original Complaint. (See 

Dkt. 1) 

70. After Eisenberg responded to Dewitt ' s request for 

injunctive relief, DeWitt argued it "effectively purchased" 

Eisenberg's business by paying $425, 000 to settle the lawsuit 

between Eisenberg and DeWitt on the one hand, and Aon/AGRIS on 

the other. (Dkt . 9 at 4-5. ) 

71. With regard to the Settlement Agreement, the Court has 

previously found that: 

[N]either the Settlement Agreement nor the [2012] 
Employment Agreement state or even refer to an 
explicit agreement whereby DeWitt would exclusively 
own Eisenberg' s clients. The Settlement Agreement 
instead states that DeWitt purchased a "compromise" 
amongst the parties that "will never be construed as 
an admission by any of the Parties of any liability, 
wrongdoing or responsibility." The Employment 
Agreement does not make any reference to DeWitt owning 
Eisenberg' s "book of business" or his clients. 
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(Dkt. 39 at 17- 18.) Plaintiff adds that the Court has also 

stated that "discovery might yield further evidence on Dewitt's 

allegations that it purchased Eisenberg' s 'book of business,' " 

(Dkt . 57 at 7), "yield[] evidence that DeWitt purchased 

Eisenberg' s book of business extraneously to and independently 

of the [2012] Employment Agreement, " (id. at 15) , or that 

"Eisenberg benefitted from the use of Eisenberg' s client list , 

and that equity and good conscience might require restitution, " 

(id . ). 

72 . The introductory paragraph of the 2007 Employment 

Agreement states: "We are pleased to offer you the following 

terms in connection with your employment by the firm as a 

Director and officer of our company and the purchase of your 

present and future book of business ." (Warshaw Deel., 

Exs . R, S . ) Defendants contend that the actual terms in the 2007 

Employment Agreement relate only to Eisenberg' s employment. (See 

id.) 

Plaintiff disputes this interpretation of the 2007 

Employment Agreement. Plaintiff claims that the 2007 Employment 

Agreement was for both the sale of his book of business to 

DeWitt and his employment as a Vice President for five years. 

(See Biging Deel. , Ex . V. ) Plaintiff notes that the 2007 
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Employment Contract and surrounding negotiations contain many 

provisions that it claims support the view that the sale of his 

book of business was the primary objective of the parties' 

agreement, including: Eisenberg was not required to report to 

Dewitt ' s offices, had no set hours, and could perform his duties 

entirely as he saw fit , (Warshaw Deel. , Ex . Rat 1) ; he could 

accept any other employment, so l ong as i t was not in the 

insurance industry, (id . ) ; he was provided agreed compensation 

based on the revenue generated by the book of business, with no 

relation to any work performance requirements on his part, and 

guaranteed that he coul d not have his employment terminated 

except for cause, (see Bi g i ng Deel., Ex . X) ; a $90, 000 up- front 

bonus, which was specifical ly identified by Dewitt ' s then Chief 

Operating Officer, David Paige, as payment for the book of 

business, (Johnson Dep. at 62- 63 , 72- 74 , 79- 81) ; a guaranteed 

payment of $1 , 000, 000 a year if the revenue stream from 

Eisenberg' s book of business could not be accessed, (see Biging 

Deel., Ex. X at 2) ; and an indemnity, defense, and hold harmless 

agreement, specifically identifying and p r otecting him against 

any c l a i ms that might be brought against him by Aon/AGRIS, (Id . 

at 3 - 4) . 

73. David Paige ("Paigeu ) is Dewi tt ' s former Chief 

Operating Officer and was responsible for hiring Eisenberg. 
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(Paige Dep. at 10:19-11:7, 19:12-16; Johnson Dep. at 32:24-

33:4.) The parties dispute Paige's recollection of the 

discussions surrounding Eisenberg's start at DeWitt . Defendants 

state that Paige does not recall any discussions with Eisenberg 

regarding DeWitt purchasing Eisenberg' s book of business, 

including what Paige meant when he included the language in the 

October 9 , 2007 Employment Agreement stating that the agreement 

involved the purchase of Eisenberg's book of business; what was 

supposedly being purchased; and any discussions with Eisenberg 

regarding the sale of his book of business. (See Paige Dep. at 

44:7-45:15 . ) According to Defendants, Paige did recall that the 

general theme was that Eisenberg's relationships would stay with 

DeWitt until he retired. (Paige Dep. at 96:16-25.) 

Plaintiff contends that Paige recalled negotiating with 

Eisenberg for the purchase of his book of business and 

discussing with Eisenberg that that sale was an essential term 

of the parties' agreement. (See Paige Dep. at 68 , 85.) Plaintiff 

also points to the fact that after Eisenberg tried to remove the 

language concerning the sale of his book of business from the 

parties' draft agreement, Paige reinserted it. (See Paige Dep. 

at 85 :6-15. ) In a contemporaneous email, Paige stated: "I have 

restored the language making clear that this agreement invol ves 

the purchase of your business. As discussed, this is an 
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essential element of the agreement." (Biging Deel., Ex. V.) 

Plaintiff contends that Paige understood there was uncertainty 

arising from Eisenberg's prior sale of his book of business to 

Aon/AGRIS and the non- competition provisions of Eisenberg's 

consulting agreement with Aon/AGRIS as to exactly what business 

Eisenberg then had the right to sell, but that Paige' s hope and 

expectation that at some point in the future Eisenberg would 

have the ability to legally develop business for DeWitt ; as 

such, the agreement was specifically drafted to encompass the 

sale both of Eisenberg's present book of business and his future 

book of business as it might be developed at DeWitt. (See Paige 

Dep. at 68- 70 . ) 

74 . Dewitt ' s brief in support of its original application 

for injunctive relief states that the 2007 Employment Agreement 

was an agreement onl y relating to Eisenberg's employment: 

In order to memorialize and confirm the understandings 
and agreements entered into between DeWitt and 
Eisenberg with respect to his employment for the 
Company ... , DeWitt had Eisenberg sign a series of 
empl oyment agreements with the Company [including the 
October 7 , 2007 Employment Agreement]. 

(Warshaw Deel., Ex. U.) . Plaintiff disputes that an employment 

agreement and a purchase for a book of business are mutually 

exclusive. 
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75. In Dewitt ' s papers in support of the sanction 

application, its position was that they could never have 

purchased Eisenberg's book of business because Eisenberg had 

already sold it to Aon/AGRIS and thus had nothing to sell; 

specifically, DeWitt stated: 

Nowhere in DeWitt ' s papers in support of either motion 
[for injunctive relief or sanctions] does DeWitt ever 
argue that it purchased Eisenberg' s book of business 
from him. In fact , quite the contrary, it is Dewitt ' s 
argument that when he came to be employed by DeWitt , 
Eisenberg no longer had a book of business to sell. 

(Dkt . 33). Plaintiff objects to this characterization of 

its arguments, which it notes were made prior to taking 

discovery and taking the deposition of Paige. DeWitt 

further notes that it expressly sought and obtained 

permission to pursue this legal theory by motion for 

permission to amend the Complaint made on January 16, 2014, 

(Dkt . 48) , and granted by the Court on April 9 , 2014, (Dkt . 

57) . 

76 . Eisenberg' s 2007 Employment Agreement makes no mention 

of any payment relating to the purchase of Eisenberg's business. 

(See Warshaw Deel., Exs. R, S; Paige Dep. at 48:3- 9) . The 2007 

Employment Agreement notes that Eisenberg will be paid a 
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commission for any business he generates, plus $90, 000 in "bonus 

compensation" to be paid in his first three months of employment 

without mention that these amounts relate to a sale of his 

business. (Warshaw Deel., Exs. R, S; Paige Dep. at 49:18-50: 10, 

93:21-94:7. ) 

In response, Plaintiff states that the 2007 Employment 

Agreement expressly states that the terms contained therein are 

in connection with not only his employment by the firm but are 

also in connection with the purchase of his book of business. 

Specifically, the contract states: "We are pleased to offer you 

the following terms in connection with our employment by the 

firm as a Director and officer of our company and the purchase 

of your present and future book of business related to the 

insurance business." (Biging Deel. , Ex. X. ) Additionally, 

Plaintiff noted that Paige specifically accounted for the 

$90,000 bonus as a "fee to Richard Eisenberg for purchase of 

book of business." (B iging Deel., Ex . AA.) 

77 . Defendants state that Johnson testified that the 

payment amounts in the 2007 Employment Agreement outline 

Eisenberg's compensation as Senior Vice President for DeWitt. 

(Johnson Dep. at 65 : 4-20.) Regarding the $90,000 amount set 

forth in the 2007 Employment Agreement, Johnson testified, "It's 
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referred to as a bonus, so it ' s a bonus." (Johnson Dep. at 45 : 6-

8 . ) When asked what the bonus related to , Johnson testified that 

he did not recall. (See Johnson Dep. at 45:23- 46 : 2 . ) 

Plaintiff augments the above statement as to Johnson' s 

testimony. It notes that Johnson testified that the $90, 000 was 

part of the purchase price. (Johnson Dep. at 61-63 (" And, as 

part of that purchase, we were also affording him $90, 000 

We consider the $90, 000 as part of a much greater compensation 

purchase for the book of business, including a guarantee to 

indemnify him, as its stated in here. A million dollars if the 

business doesn' t come" ) , 72- 74 (testifying that payment of 

$90, 000 as ｾ･ｬｬ＠ as $425, 000 settl ement payment to Aon 

constituted a purchase of Eisenberg' s book of business over 

time) , 79-81 (testif ying that Eisenberg was paid $90, 000 and 30% 

commission and eventuall y was paid a draw of almost $200K) .) 

78 . The 2007 Employment Agreement does not make reference 

to the names Df any of the clients or accounts whi ch are 

supposedly being purchased. (See Warshaw Deel., Exs . R & S.) 

Plaintiff disputes that such a listing was necessary because the 

purchase was for Eisenberg' s entire book of business. 
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79. Defendants state that Eisenberg's 2012 Employment 

Agreement constituted the entire agreement and understanding 

between the parties, and supersedes all prior agreements between 

the parties, including the 2007 Employment Agreement. (Warshaw 

Deel., Ex. ｔ｡ｴｾ＠ 13 . ) Plaintiff disputes that notion that the 

purchase and sale of Eisenberg' s business was part o f the 

subject matter related to the 2012 Employment Agreement, and as 

such those terms of the 2007 Employment Agreement are not 

superseded. 

80. This Court has previously held that that "[t]he [2012] 

Employment Agreement does not make any reference to DeWitt 

owning Eisenberg's 'book of business' or his clients. " (Dkt. 39 

at 17-18 . ) 

81 . Johnson stated that he had no discussions with 

Eisenberg regarding the purchase of his book of business and was 

not involved in any of the negotiations. (See Johnson Dep. at 

50 : 13-23, 57 : 24-58: 6 . ) 

82 . Johnson testified that DeWitt "purchased" Eisenberg ' s 

book of business via the October 9 , 2007 Employment Agreement by 

paying him a salary and commissions; by paying Eisenberg a 

$90, 000 "bonus"; by providing him with a guarantee of $1 million 
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in the event his income stream was stopped due to a legal action 

or threatened legal action; and providing him with 

indemnification if a suit was brought against him by Aon/AGRIS. 

(See Johnson Dep. at 62 : 7- 63 : 7.) 

83 . Defendants note that Johnson decided to remove the $1 

million guarantee from Ei senberg' s original October 9 , 2007 

Agreement and had Eisenberg sign a backdated new version of that 

agreement which eliminated that provision. (Warshaw Deel., Exs. 

R & S . ) Plaintiff dispute this timing, noting that the guarantee 

was in place until after Paige l eft , sometime in 2008, and was 

removed only after it was at that point a superfluous provision 

given that the book of business had been successfully 

transitioned to DeWitt , the revenue from Eisenberg' s accounts 

had been accessed, and Eisenberg agreed that there was no need 

for the provision. (See Johnson Dep. 49- 56.) 

84 . Johnson has stated that nobody actually wrote a check 

to Eisenberg to purchase his book of business " because Eisenberg 

didn' t own his business. Aon owned his business. " (Johnson Dep. 

at 63 : 16-17. ) Plaintiff disputes this point by noting other 

portions of Johnson' s deposition, as discussed above. 
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85. Johnson has also stated that he is not aware of 

whether Eisenberg actually agreed that if the Aon/AGRIS lawsuit 

was settled on his behalf he was selling his book of business; 

he had no discussions with Eisenberg about this issue, and 

doesn' t know if anyone else at DeWitt ever did; he is not aware 

of any document signed by the parties indicating that by 

settling the lawsuit of his behal f , DeWitt was purchasing 

Eisenberg' s book of business; and is not aware of any 

communication stating that by virtue of the fact a settl ement 

was reached Eisenberg had sold his book of business to DeWitt . 

(See Johnson Dep. at 76:14-21, 78:9-79: 9.) 

Plaintiff similarly disputes this and notes that Paige' s 

email to Eisenberg made clear that sal e of the book of business 

was an essential element of the agreement and clearly referenced 

in the 2007 Employment Agreement. Plaintiff further notes that 

Johnson testified that DeWitt viewed the Settlement Agreement as 

the final step in Dewitt ' s purchase of his book of business from 

Eisenberg over time. (See Johnson Dep. at 72- 74 (testifying that 

payment of $90, 000 as well as $425, 000 settlement payment to Aon 

constituted a purchase of Eisenberg' s book of business over 

time) ; Biging Deel., Ex. EE, ｾ＠ 11 ("But there is no question 

whatsoever that Eisenberg is actively diverting DeWitt clients, 

and actively and aggressively taking action to deprive DeWitt of 
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all of the accounts, relationships and associated goodwill that 

DeWitt effectively purchased from Aon in its settlement with 

that company in 2009" ) ; Johnson Dep. at 64 ( . . "w e paid 

$425, 000 for the business"), 72 (testifying that Dewitt ' s 

settlement payment was part of the entire package); 73 ("The way 

we at DeWitt , the partners at DeWitt, l ooked at this was that we 

paid Richard what was offered in this agreement. We agreed to 

indemnify him . He agreed to the million dollars, the 90, 000 and 

the 425, 000 as compensation by [si c ] purchasing Richard' s book 

of business" ).) 

86 . When asked why DeWitt would have to settle the 

Aon/AGRIS litigation in 2009 in order to purchase Eisenberg' s 

book of business if it had already purchased the book of 

business via the 2007 Employment Agreement, Johnson responded 

that DeWitt had not purchased Eisenberg' s book of business 

pursuant to the 2007 Employment Agreement, but, instead, that it 

purchased the business "over the course of time," though no one 

ever discussed that with Eisenberg: 

Q: I ' m still not clear on why you would have to 
settle the case [with Aon/AGRIS] to purchase his book of 
business if you had already purchased his book of 
business . Could you explain it to me? 

A: Could you repeat it? 
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Q: Sure. Is it your position that Richard' s business 
was purchased as of October 9 , 2007; yes or no? 

A : No . 

Q: Then when was it purchased for the first time? 

A: Over the course of t ime . 

Q: So, was there any discussion with Richard that 
his book of business was going to be purchased over the 
course of time when he came to DeWitt? 

A: I don' t know. I wasn' t involved in the 
negotiation. 

(Johnson Dep. at 73 : 18- 74 :17 . ) Plaintiff disputes this 

characterization for reasons noted above. 

87 . At the deposition of DeWitt's CEO Jolyon Stern 

("Stern") , Stern was asked whether DeWitt ever purchased a 

broker' s book of business, to which he testified that the only 

books of business he recalled buying were that of John Hamby, 

and that of another unnamed broker from 30 years ago. (See 

Warshaw Deel., Ex . F ("Stern Dep." ) , at 13:6-17 , 46:11- 25 . ) Only 

on cross- examination when asked if DeWitt had ever purchased 

Eisenberg' s book that Stern said DeWitt had purchased 

Eisenberg' s book of business. (St ern Dep. at 47:2- 4.) 

Plaintiff disputes this as a mischaracterizatio n of the 

line of questioning and testimony of Stern. Plaintiff notes that 
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specific line of questioning was " In the last -- l et ' s say in 

the last seven years, has DeWitt expanded its business by 

purchasing other brokerages?" and "Has DeWitt expanded its 

business over that period of time by purchasing books of 

business of any individual producers?" The deposition of Jolyon 

Stern took place on April 28 , 2015. Accordingly, seven years 

before Apri l 28 , 2015 would be April 28 , 2008. Eisenberg's book 

of business was purchased pursuant to the October 2007 Contract, 

which was more than seven years before the date of Stern' s 

deposition. When asked directly if DeWitt purchased Eisenberg' s 

book of business, Stern answered in the affirmative. (Stern Dep. 

at 47 : 2-4) . 

88 . Stern also testified that he recalled that Eisenberg 

was paid $400, 000 for his book of business, an amount 

inconsistent with the all eged purchase of the book of busi ness. 

(Stern Dep. at 47 : 21- 48 : 2 . ) Plaintiff disputes this insofar as 

Stern' s testimony was that he was not sure exactly but a 

$400, 000 figure " is floating around." (Stern Dep. at 47 : 21-

48 : 2.) 

89 . On April 17, 2013, shortly before he resigned from 

DeWitt , Eisenberg forwarded email s t o Brian Kingman (" Kingman" ) 

at AJG regarding one distinct film project titled "Big Eyes" 
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produced by Weinstein. (See Eisenberg Dep. at 341:3-23, 342:9-

343: 3 ; Warshaw Deel., Exs. G & L. ) However, Big Eyes was placed 

with DeWitt, and DeWitt obtained all of the commissions relating 

to the insurance of this film. (Born Dep. at 110:13-21; 

Eisenberg Dep. at 342:15-16. ) AJG did not have any involvement 

in the placement of this film. (Eisenberg Dep. at 343:4-8.) 

Defendants state that none of the information contained in the 

emails that Eisenberg forwarded to Kingman was confidential 

information belonging to DeWitt because Eisenberg could have 

obtained the same information from his contact at Weinstein at 

any t ime. (Warshaw Deel., Ex. ｐ｡ｴｾ＠ 34.) DeWitt disputes this 

and contends that the information sent to AJG was confidential 

and violated the 2012 Employment Agreement for reasons already 

stated above. 

90 . On April 30, May 2 , and May 4, 2013, emails were sent 

from Eisenberg's DeWitt email account to his personal email 

account, which was prior to his joining AJG on May 6, 2013. 

(Dkt . 60, ｾｾ＠ 47-50). Defendants state that Eisenberg never used 

any of the inf ormation in these emails to solicit any of 

Dewitt's customers, (see Warshaw Deel., Ex. P, ｾ＠ 35), and that 

none of the customer inf ormation contained in these emails was 

Dewitt's confidential information, (see id.). After joining AJG, 
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Defendants state that Eisenberg asked the customers to re- send 

him the information contained in the emai ls . (See id. ) 

Plaintiff does not dispute the first sentence of the 

previous paragraph, but disputes the remai nder because it 

contends that by the terms of the 2012 Employment Contract, 

under which it claims Eisenberg was prohi bited from sending 

information obtained in the course of his work for DeWitt to 

others or his personal email accounts. (See Biging Deel., Ex . 

II , <J[ S(a) . ) 

91 . The SAC did not include the name of a single client 

who moved from DeWitt to AJG based upon any supposed breach of 

loyalty by Eisenberg. (See Dkt . 60 . ) 

92 . On May 6 , 2013, DeWitt commenced this acti on against 

Eisenberg by filing a Complaint and Order to Show Cause seeking 

injunctive relief . (Dkt . 1. ) The Complaint contained causes of 

action for : claim for declaratory relief (Count I) ; breach of 

contract (Count II) ; claim for temporary, preliminary and 

permanent injunctive reli ef (Count III) ; misappropriation of 

confidential information and/or trade secrets (Count IV) ; breach 

of fiduciary duty (Count V) ; breach of duty of loyal ty (Count 
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VI) . (Id . ) Eisenberg opposed the application for injunctive 

relief. ( Dkt. 5 . ) 

93 . On June 4 , 2013, this Court entered an Opinion and 

Order granting DeWitt ' s application for preliminary injunctive 

relief to the extent it prohibited Eisenberg from future 

violations of his October 9 , 2012 Empl oyment Agreement. (Dkt. 

12.) Specifically, the Court ruled that Eisenberg was prohibited 

from disclosing, misusing, or misappropriating Dewitt ' s 

confidential information or trade secrets; was required to 

return all DeWitt property in his possession; was prohibited for 

two years from using Dewi tt ' s confidential information or trade 

secrets to solicit , accept, divert or take away any c li ents of 

DeWitt ; and was prohibited for two years fr om recruiting or 

soliciting any DeWitt empl oyees. (Id. ) 

94 . The Court also ruled that Eisenberg was free to 

compete with DeWitt so long as he did not utilize DeWitt ' s 

confidential information: " Mr . Eisenberg' s Employment Agreement 

does not prohibit [h im] fr om competing with DeWitt in this new 

role so l ong as he is not using confidential inf ormation 

obtained during his employment with DeWitt . ." and that 

Eisenberg was free to soli c it client contacts that he knew 

through pre- existing relationships: "[ Eisenberg' s Employment 
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Agreement] does not prevent him from soliciting clients retained 

through ' pre- existing' relationships or through his ' own 

independent efforts, unassisted by the firm.'" (Dkt. 12 at 12 

(citation omitted) . ) 

95 . On June 18, 2013, DeWitt filed its FAC adding 

Eisenberg's new employer AJG as a defendant. (Dkt . 15. ) The FAC 

contained the following causes of action: claim for declaratory 

relief (Count I) ; breach of contract against Eisenberg (Count 

II) ; misappropriation of confidential information and/or trade 

secrets against Eisenberg and AJG (Count III); breach of 

fiduciary duty against Eisenberg (Count IV) ; breach of duty of 

loyalty against Eisenberg (Count V) ; preliminary and permanent 

injunctive relief against Eisenberg (Count VI) ; tortious 

interference with contractual relations against AJG (Count VII) ; 

aiding and abetting breach of duties against AJG (Count VIII) ; 

unfair competition against Eisenberg and AJG (Count IX) ; and 

intentional interference with business relations against 

Eisenberg and AJG (Count X) . (Id . ) 

96 . On July 12, 2013, Defendants timely filed an Answer to 

the FAC, and Eisenberg filed a Counterclaim asserting causes of 

action against DeWitt for breach of employment agreement, unjust 
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enrichment/restitution, and failure to pay wages under the New 

York Labor law. (Dkt . 18.) 

97 . On July 17, 2013, DeWitt filed an applicat ion for 

sanctions, claiming that Eisenberg and AJG had vio lated the 

terms of the Court' s June 4 , 2013, (Dkt . 12) , order by 

Eisenberg's continued solicitation of customers with whom he had 

pre- existing relationships prior to joining DeWitt , (Dkt. 22) . 

Eisenberg and AJG opposed Dewitt's sancti on motion. (Dkt . 29 . ) 

98 . On October 29, 2013, this Court issued an Opinion and 

Order denying Dewitt's appli cati on for sanctions. (Dkt . 39 . ) In 

so doing, the Court reiterated that Eisenberg was not prohibited 

from competing with DeWitt so long as he did not uti lize 

Dewitt ' s confidential inf ormation, and also that Eisenberg was 

not prohibited from soliciting c li ents retained through pre-

existing relationships. (Id. at 13.) 

99 . As part of that opinion, this Court found that 

Eisenberg had only solicited clients with whom he had a pre-

existing relationship, and that nothing about the identities of 

those clients or the contacts at those clients constituted 

Dewitt 's confi dential information: 
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The BOR letters show that Eisenberg has solicited 
clients wi th whom he had relationships pre- dating 
DeWitt . . . . As a matter of law, Eisenberg' s own 
recollection of his customers or pre- existing 
relationships cannot constitute confidential 
inf ormation .... Nothing about the names or identities 
of accounts or clients, nor the contacts at those 
accounts, is confidential or a trade secret belonging 
to DeWitt . 

(Dkt . 39 at 15- 16) . 

100. At that time, this Court discussed Dewitt 's argument 

that it "purchased" Dewitt ' s book of business by settling a 

lawsuit between Eisenberg's former employer, AON , on the one 

hand, and Eisenberg and DeWitt on the other by stating: 

[N]either the Settlement Agreement nor the [2012] 
Employment Agreement state or even refer to an 
explicit agreement whereby DeWitt would exclusively 
own Eisenberg's cl ients . The Settlement Agreement 
instead states that DeWitt purchased a "compromise" 
amongst the parties that "will never be construed as 
an admission by any of the Parties of any liability , 
wrongdoing or responsibility." The [2012] Employment 
Agreement does not make any reference to DeWitt owning 
Eisenberg's " book of business" or his clients. 

(Dkt . 39 at 17-18). 

101. On April 1 6 , 2014, DeWitt filed the SAC containing the 

same claims as the FAC but adding a claim for unjust enrichment 

against Eisenberg (Count XI) . ( Dkt . 60 . ) Defendants timely filed 

an Answer to the SAC on April 30, 2014. (Dkt . 61.) 
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2. The Facts as Relevant to Plaintiff ' s Motion for Summary 
Judgment 

Wit h respect to Plaintiff's motion for summary judgment, 

the following facts are set forth in the Plaintiff's Statement 

of Undisputed Material Facts Pursuant to Local Rule 56.1 (" Pl .' s 

56.1") , (Dkt. 121) , the Defendants' Response to Plaintiff ' s 

Statement of Undisputed Fact Pursuant to Local Rul e 56 . 1 

("Defs.' Counter 56 . 1 " ) , (Dkt . 139) , and accompanying 

declarations and exhibits, which together form the basis of the 

following factual recitati on unless otherwi se noted. The facts 

are not in dispute except as otherwise noted. 

1 . DeWitt is a privately held company that until 

September 2014 was engaged in the business of insurance 

brokering and risk management, with a focus on the procurement 

of insurance primarily for individu a l s and entiti es in the 

entertainment industry. (Hamby Deel., ｾ＠ 2 . ) 

2 . In addition to procuring insurance for Broadway shows, 

DeWitt a l so regularl y procured insurance for clients involved in 

the producti on of tel evi s i on shows and movi es. (Hamby Deel., 

ｾ＠ 3.) 
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3 . Although DeWitt remains an acti ve corporation, on 

September 26, 2014, DeWitt sold its business to Risk Strategi es 

Company ("RSC" ) . (See Biging Deel. Ex. A, Ex . B at 8-10 , 46 ; 

Hamby Deel., ｾ＠ 8 . ) 

4. The sale was based on a purchase price calcul ated 

based upon a multiple o f 10 . 6 t imes t h e preceding 12 months' 

earnings before interest, taxes, depreciation and amortization 

( "EBITDA") . (See Hamby Deel., ｾ＠ 8 ; Biging Deel. Ex . A . ) 

5 . Like most brokers, DeWitt earned compensation for the 

procurement of insurance for i ts clients primarily from appl ying 

a commission against the dol l ar value of the premiums paid on 

the insurance purchased by their c li ents. (See Hamby Deel., ｾ＠ 6 ; 

Walker Deel., ｾ＠ 3 . ) 

6 . DeWitt also earned supplemental compensation through 

profit sharing. (Walker Deel., ｾ＠ 3 . ) 

7 . This compensati on can be paid by insurers to brokers 

based on a variety of factors such as volume or loss ratios, 

related to Dewitt ' s total business placed with that insurer. 

(See Walker Deel., ｾ＠ 3 . ) 
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8 . Dewitt ' s employees consisted, for the most part, of 

brokers, account executives, cust omer service representatives, 

and clerical staff. (Hamby Deel. , <JI 4 . ) 

9 . Among the brokers, the individuals who had ability to 

develop and build client relationships were ref erred to as 

"producers. " (Hamby Deel., <JI 5 . ) Defendants dispute this, noting 

that Johnson testified that there are no producers in the 

entertainment department- rather, there are account managers who 

also produce. (See Johnson Dep. at 83 : 4 - 10.) 

10. As client relationships are critical to the ability of 

insurance brokerages to generate revenues, producers are a 

critical component of the business and their customer 

relationships are extremely valuable. (See Hamby Deel. , <JI 5 . ) 

11 . Producers are typically compensated based, at least in 

part, on the value of the business they generate for the 

insurance brokerage on an annual basis. (See Hamby Deel. , <JI 6 . ) 

12 . The business relationships that they have developed 

and can rely upon to generate commissions annually on the 

purchase of insurance are typically ref erred to as their "book 

of business." (Hamby Deel. , <JI 7.) 
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13 . Eisenberg is an insurance broker with an over forty 

year work history in the entertainment insurance industry, who 

primarily sells insurance products to film and television 

studios to provide them with insurance protection against risks 

faced in the course of their film and television productions. 

14 . AJG is a subsidiary of Arthur J . Gallagher & Co, which 

provides a variety of insurance services worldwide, including 

services for the entertainment industry. 

15 . According to the Business Insurance rankings for 2015, 

AJG was listed as the third largest US brokerage, with annual 

revenues in 2014 in excess of $2.4 billion from U. S . revenues, 

and over $3 . 5 billion worldwide. (See Biging Deel., Ex . E . ) 

16. Eisenberg owned a New York insurance brokerage 

business for a number of years called Great Northern. (See 

Biging Deel. , Ex . C, ｾｾ＠ 3- 10; id. , Ex . F . ) 

17 . The book of business at Great Northern consisted 

entirely of relationships Eisenberg had built with a number of 

television and movie production companies over his many years in 
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the film production and entertainment insurance industry. (See 

Biging Deel., Ex . C, ｾｾ＠ 2 , 10; id ., Ex. DD at 197- 98 , 326. ) 

18 . Eisenberg sold Great Northern to Aon/AGRIS in March 

2001. (See Biging Deel., Ex . F; i d ., Ex . C, ｾ＠ 10 . ) 

19 . As part of the sale, Ei senberg sold Great Northern' s 

business, its accounts, and all of the associated goodwill to 

Aon/AGRI S . (See Biging Deel., Eisenberg Dep. at 23 , 33-34, 118; 

id ., Exs. G, 4 (together, " Robey Dep." ) at 10-15, 19, 24- 25 . ) 

20 . In selling his book of business to Aon/AGRIS, it was 

understood that Eisenberg was not just sell ing the accounts, but 

the right to exploit the business relationships GNBC had wi th 

the individuals making up the book of business. (Robey Dep. at 

27- 29, 53; Biging Deel. , Ex. H. ) As compensation for his sale of 

GNBC' s business, client accounts, and associated goodwill to 

Aon/AGRIS, Eisenberg was paid more than $400, 000. (See Eisenberg 

Dep. at 24 ; Biging Deel., Ex . F; Robey Dep. at 38 . ) 

21 . In conjunction with the sale of GNBC' s business to 

Aon/AGRIS, Eisenberg was at the same time hired as a consultant 

to continue to service the book of business being transferred to 

Aon/AGRIS pursuant to a consulting agreement he entered into 
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with Aon/AGRIS in 2001. (See Eisenberg Dep. at 19, 30- 31; Biging 

Deel., Ex . I . ) 

22 . The consulting agreement ent ered into between 

Eisenberg and Aon/AGRIS contained restri ctive covenants 

preventing him for a period of 3 years from soliciting his now 

former GNBC c l ients and current Aon/AGRIS clients for another 

firm , or competing with Aon/AGRIS for same if he were to 

terminate his consulting agreement. (See Eisenberg Dep. 30- 31; 

Biging Deel. , Ex . I . ) 

23 . Plaintiff states that, beginning in or about June of 

2007, Eisenberg began negotiating with the Paige, to sell his 

book of business, to the extent h e could l awfully do so, and as 

he might develop it going forward, to DeWitt , and to accept 

employment at DeWitt to manage and develop the book for DeWitt . 

(See Paige Dep. at 11, 21, 40- 43 ; Eisenberg Dep. at 101, 234 . ) 

Defendants dispute the notion that Eisenberg negotiated the sale 

of his book of business with Paige for reasons already 

enumerated above. 

24. Eisenberg heavily negotiated his employment agreements 

with the assistance of private legal counsel of his own 

choosing. 
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25 . According to Pl aintiff , with Ei senberg in his earl y 

seventi es at the time and presumably consi dering the possibi lity 

of retirement in the not- too- distant future, Paige contemplated 

that the business Eisenberg brought over or developed at De Witt 

would stay with De Witt after Eisenberg retired. (See Paige Dep. 

at 65- 66 . ) 

Defendants dispute this, noting that Paige did not testify 

that he presumed Eisenberg would be considering the possibility 

of retirement in the not- too- distant future; and testified that 

he and Ei senberg discussed the thought that at some point in the 

future Eisenberg was anticipating retiring. (See Paige Dep. at 

67 : 16-24) and when asked what would happen if Eisenberg' s 

relationships left before he retired, Paige responded: "It would 

be like any producer whose relationships left . . That the 

relationships leave and you do the best you can." (Defs. ' 56 . 1 ｾ＠

81 . ) 

26 . During the course of their discussions, Paige and 

Eisenberg exchanged a number of drafts of their agreement, and 

Eisenberg had a lawyer review them on his behalf. (See Biging 

Deel., Exs. L- W. ) 
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27 . In one of the later drafts, Eisenberg removed the 

language from the contract noting that their agreement included 

the sale of his insurance related business as it existed and as 

it might develop going forward at De Witt . In response, Paige 

reinserted that language, advising that this was an essential 

part of the agreement. (See Biging Deel., Exs. U & Y. ) 

Defendants dispute this statement insofar as it states that 

Eisenberg and DeWitt entered into a contract for the sale and 

purchase of Eisenberg' s "present and future" book of business. 

28 . Paige noted that he had "restored the language that 

makes clear that we are both committing for five years, and that 

neither can terminate except for cause," noting in doing so that 

"if you can leave sooner without cause, we do not have much of a 

' sale' here." (Paige Dep. at 85- 86 . ) Defendants dispute that 

Eisenberg and DeWitt entered into a contract for the sale and 

purchase of Eisenberg's " present and future" book of business. 

29 . Plaintiffs state that, at the completion of their 

negotiation over the contract terms, Eisenberg and DeWitt 

entered into a contract for the sale and purchase of his 

"present and future" book of business and his employment at 

DeWitt on October 9 , 2007. (See Biging Deel., Ex . X; Walker Dep. 

at 73, 75- 76; Johnson Dep. at 58- 59, 61-63, 72 ; Eisenberg Dep. 
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at 202 . ) Defendants admit the 2007 Employment Agreement sets 

forth the terms of Eisenberg's employment until it expired in 

2012, but dispute that the agreement was a sale of Eisenberg's 

business. 

30. Although Paige had obtained a legal opinion that the 

terms of Eisenberg' s non-compete agreement with Aon/AGRIS were 

unenforceable as a matter of law, he was aware that there was 

some uncertainty as to what business Eisenberg would legally be 

entitled to bring with him given the terms of his consulting 

agreement with Aon/AGRIS. (Paige Dep. at 67- 70 , 81- 82 . ) 

Defendants dispute this statement by noting that Johnson 

has stated that " Dewitt 's prior COO was under the belief that 

the agreement was unenforceable under Calif ornia law," (Biging 

Deel., Ex . EE, ｾ＠ 6) , that Paige' s August 27 , 2007 email states, 

" He has a breakable non- compete with Aon," (Paige Dep. at 39 : 14-

19) , that Paige testified: " Q: Do you recall discussions with 

anyone at DeWitt regarding the enforceability of his 

restrictions [with Aon/AGRI S ] before he was hired by DeWitt? A : 

I don't recall that. It coul d have happened. I just don' t know . 

Q: The question i s , do you remember any discussions with 

anyone at DeWitt about the fact that it might be an issue for 

Richard to solicit the business that he had worked with at Aon? 
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A: I don' t remember that," (Paige Dep. at 28 : 17-22, 29 : 25-30: 6) , 

and that when asked if what was stated in the SAC was true, 

i . e ., "Dewitt's then COO believed that under the applicable law 

the restrictive covenant in his agreement with Aon/AGRIS were 

unenforceable as contrary to fundamental public policy in CA and 

DeWitt initi ally supported Eisenberg's effort to obtain 

declaratory injunctive relief to this effect", Paige responded: 

" I have no memory as to what my belief was at the time," (Paige 

Dep. at 30 :15- 25; 31 : 5-6). 

31 . As a result, Plaintiffs state that Paige drafted the 

purchase and sale language of the October 2007 Contract to 

reference both his present and future book of business as it 

might be developed at DeWitt with De Witt ' s financi al backing 

and support. (Paige Dep. at 67-70; Johnson Dep. at 58- 59, 61- 63 , 

72 . ) Defendants dispute that the 2007 Employment Agreement was a 

sale of Eisenberg' s business. 

32 . As part of their agreement, DeWitt agreed to pay 

Eisenberg a $90,000 bonus in advance of any commission he might 

generate on insurance sold to the clients making up the book of 

business being brought to DeWitt , plus compensation amounting to 

30% of the annual commission revenues he generated for De Witt , 

based in large part, on the book of business being moved to 
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DeWitt , and 5 % of that amount towards entertainment expenses. 

(See Biging Deel., Exs. X, Z, 'AA ; Johnson Dep. at 62-63, 72-74, 

79-81; Paige Dep. at 101-102; Eisenberg Dep. 51- 53, 204, 207 . ) 

Defendants dispute that the 2007 Employment Agreement was a sale 

of Eisenberg's business. 

33 . Eisenberg a l so received medical benefits and 401k plan 

participation. (See Biging Deel., Ex. X. ) 

34 . Plaintiff states that DeWitt also agreed to commence 

and fund a litigation on Eisenberg's behalf to attempt to obtain 

a legal ruling extricating him from the non-solicitation and 

non- compete provisions of his consulting agreement with 

Aon/AGRIS, and defend, indemnify and hold him harmless against 

any counterclaim Aon/AGRIS might bring against him . (See Biging 

Deel., Exs. X & CC; Johnson Dep. at 72- 74 , 136-138; Eisenberg 

Dep. at 207; Paige Dep. at 90 . ) 

Defendants admit that Eisenberg's 2007 Employment Agreement 

contained an indemnification provision but d i spute that DeWitt 

and Eisenberg agreed that DeWitt would fund a lawsuit on 

Eisenberg' s behalf. Furthermore, they note that when Paige was 

asked to testify regarding the filing of the Aon lawsuit, he 

could not recall who filed the lawsuit, or whose idea it was: 
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Q: Do you remember anything about the [Aon/AGRIS] 
lawsuit? 

A: No . 

Q: Do you remember who filed the lawsuit? 

A : No. 

Q: Do you know if it was Mr. Eisenberg's idea to file 
a lawsuit or Dewitt ' s idea? 

A: I have no clue. 

Q : Do you have any recollection of what Aon ' s claims 
were against Mr . Eisenberg and DeWitt? 

A : No . 

(Paige Dep. at 57:19-58: 12.) 

35 . The litigation with Aon/AGRIS was commenced, at 

Dewitt ' s expense, on the day the October 2007 Contract was 

signed. (See Walker Deel., <JI 2 . ) 

36 . Plaintiff states that, in addition to all of this 

consideration for the purchase of his book of business as it 

existed and could lawfully be transferred to DeWitt , and as it 

might be developed with Dewitt ' s assistance and financial 

backing going forward, DeWitt also agreed that Eisenberg could 

take work in any other industry if he so chose. (See Biging 
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Deel., Ex. X. ) Defendants again dispute that the 2007 Employment 

Agreement was a sale of business. 

37 . According to Plaintiff , DeWitt further agreed that if 

for any reason he was blocked from being able to move the book 

of business to De Witt and generate commissions thereon, DeWitt 

would pay him $1 million. (See Biging Deel., Ex . X at 2 . ) 

Defendants dispute this, noting that Johnson decided to remove 

the $1 million guarantee fr om Eisenberg' s original October 9 , 

2007 Agreement and had Eisenberg sign a backdated new version of 

that agreement which eliminated that provision, (see Defs.' 56 . l 

ｾ＠ 91) and also admitted that nobody actually wrote a check to 

Eisenberg to purchase his book o f business " because Eisenberg 

didn' t own his business. Aon owned his business," (id. , ｾ＠ 92 . ) 

38 . Plaintiff states that DeWitt further agreed Eisenberg 

could only be terminated for cause, which both Eisenberg and 

Paige understood and agreed was critical to the sale of his book 

of business aspect of the agreement. (See Biging Deel., Ex. X, 

at 2 ; Paige Dep. at 50, 98-99; Eisenberg Dep. at 204, 329. ) 

Defendants dispute that the 2007 Employment Agreement was a sale 

of Eisenberg' s business. 
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39. Under the 2007 Employment Agreement, Eisenberg was 

hired by DeWitt in the capacity of Director with the title 

Senior Vice President on or about October 9 , 2007 for a five 

year period. (Bigi ng Deel., Ex . X; Johnson Dep. at 65 . ) 

40 . In this capacity of Director with the title Senior 

Vice President he was responsible for producing insurance 

accounts on behalf of DeWitt; he had no set hours, no obligation 

to report to DeWitt ' s offices, and could perform his duties 

entirely as he saw fit . 

41. Plaintiff states that DeWitt attempted on Eisenberg's 

behalf to obtain declaratory relief to the effect that under the 

applicable law the restrictive covenants in his agreement with 

Aon/AGRIS were unenforceable as contrary to fundamental poli cy 

in Calif ornia. (See Biging Deel., Ex. C, ｾ＠ 13 . ) Defendants admit 

that DeWitt filed a lawsuit seeking declaratory relief that 

Eisenberg' s restrictive covenants with Aon/AGRIS were 

unenforceable but dispute that the lawsuit was filed on 

Eisenberg' s behalf for reasons stated above. 

42 . In responding to the Complaint filed on Eisenberg's 

behalf, Aon/AGRIS filed a cross- complaint naming Eisenberg, 

DeWitt , Born and others as defendants, and asserting the 
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following claims for relief against Eisenberg and DeWitt : (1) 

breach of the consulting agreement against Eisenberg; (2) breach 

of the covenant of good faith and fair dealing against 

Eisenberg; (3) breach of the duty of loyalty against Eisenberg; 

(4) aiding and abetting the breaches of duties of loyalty 

against DeWitt ; (5) conspiracy against Eisenberg and DeWitt ; (6) 

intenti onal interference wi th economic relations against 

Eisenberg and De Witt ; (7) unfair competition against Eisenberg 

and De Witt ; (8) misappropriation of trade secrets against 

Eisenberg and DeWitt ; (9) accounting and constructive trust 

against DeWitt ; and (10) declaratory relief against Eisenberg. 

(Biging Deel., Ex . C, ｾ＠ 16.) Defendants admit that a cross-

complaint was filed by Aon/AGRIS asserting the claims as set 

f o rth above but again dispute that the lawsuit was filed on 

Eisenberg' s behalf for reasons already stated. 

43 . The cross- complaint also sought preliminary and 

permanent injunctive relief enjoining all of the defendants, 

including Eisenberg and DeWitt , from soliciting Aon/AGRIS 

employees; from using or disclosing any confidential information 

and trade secrets of Aon/AGRI S ; from soliciting Aon/AGRI S 

clients in violation of contractual, statutory and common l aw 

prohibitions against unfair competition; and from engaging in 

similar acts of unfair competition and misappropriation of trade 
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secrets against Aon/AGRIS and other persons in the future. (See 

Biging Deel., Ex. C.) 

44. DeWitt expended approximately $176,000 litigating the 

c laims and cross-claims in the Aon/AGRIS litigation. (Walker 

Deel., 'IT 2 .) 

45. Plaintiff states that after the issues had been 

litigated for a period of months, DeWitt concluded that 

Aon/AGRIS had a right to be compensated for the book of business 

Eisenberg had sold and brought over to DeWitt and subsequently 

paid an additional $425,000 to settle the claims asserted 

against Eisenberg and DeWitt and obtain a release on Eisenberg's 

behalf from all restrictions placed on him by the terms of his 

consulting agreement with Aon/AGRIS. (See Biging Deel., Ex. EE, 

'IT 6 ; Biging Deel., Ex. CC; Eisenberg Dep. at 111, 211. ) 

Defendants dispute that DeWitt concluded that Aon/AGRIS had a 

right to be compensated for Eisenberg's book of business. 

46. Plaintiff contends that, as a result of Dewitt's 

obtaining of a release from Aon/AGRIS on Eisenberg's behalf, 

Eisenberg was freed from all personal exposure to Aon/AGRIS, 

given the right to lawfully solicit back the business he had 

previously sold to Aon/AGRIS on Dewitt's behalf, and that this 
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constituted the transfer of Eisenberg' s book of business to 

DeWitt . Defendants disput e thi s statement for reasons stated 

above. 

47 . To Plaintiff , the " book of business" Eisenberg 

built at GNBC, sold to Aon/AGRIS, and s ubsequently sold to 

DeWitt , is comprised of h i s relationshi ps wi t h key people at 

television and film production studios. (See Paige Dep. at 41, 

62 ; Robey Dep. at 13- 14 , 29; Eisenberg Dep. at 197. ) The 

Defendants admit that Ei senberg developed a book of business 

based upon his decades- long personal relati onships that he built 

throughout the course of his lengthy career in this industry, 

but d i spute the remaining allegations, including that Eisenberg 

sold his book of business to DeWitt . 

48 . .Unlike property insurance sol d for a commercial or 

residential building, or directors and officers insurance for a 

company' s officers and directors, independent film and 

television production insurance is " non- recurring. " (See Biging 

Deel., Ex. D at 40- 42 , 166; Paige Dep. at 60-61; Robey Dep. at 

16- 20 . ) 

49 . Once a film or television production has been 

completed, the insurance is canceled and coverage for things 
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like the cast, the sets and the props are terminated once and 

for all. 

50 . The result i s that the relationships wit h key account 

contacts at these production companies who have the 

responsibility for procuring insurance and the discreti on to 

choose the broker they use to procure the insurance are 

critical. (See Paige Dep. at 62 ; Hamby Dep. at 48- 50 . ) 

51 . Plaintiff states that these relationships are the book 

of business. (See Biging Deel., Ex. C, ｾ＠ 2 ; Robey Dep. at 13, 

28- 29 . ) Defendants dispute this framing, preferring to state 

that Eisenberg' s book of business was based upon his 

longstanding personal relationshi ps and reputation. (See Hamby 

Dep. at 48 :14- 49 : 24 . ) 

52. Plaintiff states that as part of Eisenberg' s sale of 

his book of business to DeWitt, Eisenberg took various clients 

and key client contacts with him to De Witt . (See Born Dep. at 

59, 100; Eisenberg Dep. at 51 . ) Defendants admit that Eisenberg 

brought his decades-long personal relationships with c li ents 

with him to DeWitt , but again dispute that Eisenberg sol d his 

book of business to DeWitt. 
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53 . In order to enable him to properly service these 

clients, at Eisenberg' s request, DeWitt hired two Aon/AGRI S 

account representatives who had formerl y serviced the clients 

who made up Eisenberg' s book of business, Born and Bond. (See 

Paige Dep. at 63-64; Johnson Dep. at 42- 43; Hamby Dep. at 30-

31.) 

54 . Born and Bond were paid a combined salary in excess of 

$300, 000 annually. (See Johnson Dep. at 83- 84 . ) 

55 . According to Plaintiff , Born was an important part of 

bringing Eisenberg over to DeWitt. (See Paige Dep. at 7 4.) 

Defendants dispute this and note that Eisenberg, not Born, was 

the person who cultivated relationships wi th clients. 

56 . Plaintiff states that DeWitt paid for Eisenberg to 

visit clients in Hollywood, paying on one occasion a $16, 000 

hotel bill he had generated at the Beverly Hills Hotel, and 

subsequently paid for one-half of the rent on an apartment in 

Hollywood for Eisenberg to stay in when he was in LA to meet 

with and entertain clients. (See Eisenberg Dep. at 59-61, 72- 75 , 

119; Johnson Dep. at 87-88; Paige Dep. at 64- 65 . ) 
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Defendants note that under the terms of his contract, he 

was entitled to travel expenses, client development expenses, 

and rent and, furthermore, that he did not recall submitting any 

expenses throughout the term of his employment under the 2012 

Employment Agreement aside from those travel and entertainment 

expenses incurred for purposes of developing and soliciting 

business. (See Eisenberg Dep. at 59 : 18- 21 , 61 : 16- 19, 73 : 17-

75 : 11 . ) Under the 2012 Employment Agreement, Eisenberg was 

entitled to payment by DeWitt towards his 50% of the rent of 

residence in California, a residence that DeWitt also used while 

Eisenberg was not there. (See Eisenberg Dep. at 59:22-60:3, 

60 : 21-24. ) 

57 . DeWitt provided Eisenberg with access to offices in 

New York and California from which to service and grow the 

business on DSG' s behalf. (See Biging Deel., Ex . EE, ｾ＠ 4 . ) 

Defendants highlight that the offices were provided to Eisenberg 

to grow his work on the coasts. (See id.) 

58. Following the completion of the initial 5 year term of 

the employment provisions of the October 2007 Contract, 

Eisenberg executed the 2012 Employment Agreement on October 9 , 

2012 in which he agreed, among other things, (a) not to compete 

with the Company during the term of his employment, (b) not to 
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improperly disclose the Company' s confidential information or 

trade secrets, (c) not to forward Company property (includi ng 

emails) to his personal e -mail account, and (d) not to use the 

Company' s confidential information or trade secrets to solicit , 

during the term of his employment and for two (2) years 

following the termination of his employment, any clients or 

Prospect of the Company. (See Biging Deel., Ex . II . ) 

59 . In the 2012 Employment Agreement, under paragraph 

5(a) , Eisenberg agreed that " by signing this Agreement, Employee 

acknowledges and agrees that the restrictive covenants contained 

in this Agreement are reasonably necessary to protect Company' s 

business interests and that during and after the term of this 

Agreement Employee will not use or disclose, directly or 

indirectly, and will keep strictly secret and confidential all 

Confidential Information and Trade Secrets except as required in 

the course of Employee' s employment by Company." (See Biging 

Deel., Ex . II.) 

60 . By the express terms of the Employment Agreement, 

" confidential information" was specifically defined as follows : 

[A]ll information (whether or not specifically labeled 
or identified as confidential, and whether oral, 
written, or in any electronic medium) relating to 
Company' s trade secrets, knowledge, data, financial 
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information, business methods and techniques, 
technology, processes, innovations, concepts, names 
and lists of accounts, employees, customers, clients, 
vendors, expiration information, names of key account 
contacts, account characteri sti cs, application 
information, and all other informat ion relating to 
Company that is unique, proprietary, or not in the 
public domain. Trade Secrets is defined as all 
information that Company reasonably informs Employee 
(whether orally or in writing) from time to time is a 
trade secret, as well as any other Confidenti al 
Information reasonably the subject of trade secret 
prot ection. Such information is cons i dered secret and 
is disclosed to Employee in confidence. 

(See Biging Deel., Ex. II.) 

61 . According to Pl a i ntiff , it is standard business 

practi ce in the industry to define the parameters of what is 

considered to be Confidential Information i n the context of a 

written agreement and in much the same way as was defined by the 

Employment Agreement. (See Robey Dep. at 53; Hamby Dep. at 51-

53, 84 ; Johnson Dep. at 24 ; Hamby Deel., ｾ＠ 9.) Defendants 

disputes the notion that any evidence submitted supports an 

assertion regarding "standard industry practi ce." 

62. In regards to the use of Confidential Information to 

solicit c l ients serviced by Eisenberg at De Witt , it was agreed 

that: 

In consideration of Employee's continued employment 
with the company, Employee agrees that during the term 
of employment, and for the two (2) year peri od 
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immediately following termination of employment for 
any reason, Employee will not use Company's 
Confidential Information or Trade Secrets to solicit , 
accept, divert, or take away, in whole or in part, 
directly or indirectly, any clients or " prospect (as 
hereinafter defined) of Company who were solicited or 
serviced by Employee or by anyone directly or 
indirectly under Employee's supervision, or with whom 
Employee had any business relationship, within the two 
( 2) year period immediately prior to Employee's 
termination of employment. For purposes of this 
Agreement, "Prospect" shall be defined as a potential 
customer known and contacted by Employee or Company 
prior to the date of termination of employment. 

(Biging Deel. , Ex . II , ｾ＠ S(c) .) 

63 . In or about October 2012, at the time he was 

negotiating the terms of his Employment Agreement with DeWitt , 

Eisenberg was unhappy with the compensation being discussed as 

part of the agreement. (Eisenberg Dep. at 120- 123; Biging 

Decls., Exs . 9 , 10, 16, 20 , FF, LL , PP and Warshaw Deel. , Ex . HH 

(together, "Kingman Dep." ) , at 96-99. ) 

64 . Plaintiff states that, in an effort to see if he could 

obtain greater compensation, Eisenberg met with Brian Kingman of 

AJG, to discuss the possibility of moving the book of business 

he had sold to Aon/AGRIS and DeWitt, to AJG, in exchange for a 

generous compensation package. (See Eisenberg Dep. at 120-123, 

228; Biging Decls., Ex . D, UU, CCC, 1, 25, 33 (together, 

"Firestone Dep."), at 94, 102, 106.) 
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Defendants dispute the statement and note that Eisenberg 

did not sell his book of business to DeWitt . Defendants also 

note that Eisenberg and Brian Kingman had been friends for 20 

years, and had always talked about doing some business together 

if it was feasibly possible, and that when it came time for 

Eisenberg to sign the 2012 Employment Agreement, he had been 

approached by other brokers to find out if he was available and 

if he was considering leaving DeWitt and wanted to know what his 

options were. (See Eisenberg Dep. at 121:2- 18 . ) 

65 . Eisenberg had known Kingman from his days at Great 

Northern, and working with him at Aon/AGRIS. (See Eisenberg Dep. 

at 82.) 

66 . Plaintiff states that to try to get a better 

compensation package, Eisenberg brought a copy of the 2007 

Employment Agreement with him to his meeting with AJG on October 

8 , 2012. (See Firestone Dep. at 94- 95, 102- 104, 106- 107; 

Eisenberg Dep. at 120-121. ) Defendants dispute this, noting that 

Eisenberg sent a copy of his Employment Agreement to AJG to see 

whether they felt he had a right to move, (see Eisenberg Tr. 

121: 2- 18) , did not negotiate with AJG until much later, (id. at 

121:2- 18) . Eisenberg states that he left DeWitt because he felt 
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undercompensated, including due to Dewitt's commission 

arrangement wi th the Fireman's Fund, as detailed above. 

67 . In discussing t he possibility of moving to AJG, and 

taking with him the book of business he had sold to Dewitt , 

Eisenberg at no time d i scussed the possibilit y of moving the two 

empl oyees DeWitt had hired to assist him in servi cing the 

business with him to AJG. (See Kingman Dep. at 144- 146; 

Firestone Dep. at 188-189; Eisenberg Dep. at 286- 288, 343- 344 . ) 

68 . After several months of discussions regarding h i s 

compensati on at AJG, Eisenberg agreed to move to AJG, and move 

the book of business he had sold to DeWitt to AJG so t hat the 

future commissions on insurance procured for the clients who 

made up this book of busi ness would be generated for AJG. 

Defendants dispute that Eisenberg sold his book of business to 

DeWitt , as detailed above. 

69. According to Plaintiffs, whi le Ei senberg was still an 

employee of DeWitt , Eisenberg engaged in the fol l owing conduct: 

sending business opportunity i nformation t o Kingman; sending 

business opportunity information to his own personal e -mail 

address; working with Kingman to try to smooth the transition of 

a substantial new DeWitt client (New Regency) to AJG; worki ng 
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with Kingman to solicit business for AJG from Guggenheim 

Partners; and sending a business opportunity to Coriena Baer of 

AJG. (See Biging Deel., Ex . DD , ｾ＠ 34-38; id. , Exs. KK , LL , NN, 

00; Kingman Dep. at 180- 181, 187- 188, 191- 192; Johnson Dep. at 

41, 95-96, 115, 140; Eisenberg Dep. at 71 , 306- 312, 316- 319, 

344- 346, 347.) 

Defendants dispute this statement for reasons already 

stated. Defendants state that Eisenberg did not violate the non-

solicitation provisions of his Employment Agreement, which does 

not prohibit Eisenberg from soliciting or doing business with 

any client he serviced at DeWitt so long as he did not use 

Dewitt's confidential information or trade secrets to do so. 

(See Defs. ' 56.1 ｾ＠ 21) To Defendants, as detail ed above, 

Eisenberg solicited clients at AJG based upon his long- standing 

relationships and without using any DeWitt confidential 

information, and had a pre-existing, long-standing relationship 

with Tom Prince at Weinstein, industry executive Tim Clawson at 

New Regency, and David Boyle . Defendants claim that Big Eyes was 

placed with DeWitt , meaning that DeWitt obtained all of the 

commissions relating to the insurance of this film , and AJG did 

not have any involvement in the placement of this film . (See 

Defs. ' 56 . 1 ｾ＠ 100.) They state that none of the information 

contained in the emails that Eisenberg forwarded to Kingman was 
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confidential information belonging t o DeWitt , because Eisenberg 

could have obtained the same information for his contact at 

Weinstein. Defendants further note that Eisenberg and AJG have 

not solicited Guggenheim Partners to obtai n business for AJG and 

have not done any brokerage business with Guggenheim Partners. 

(Id . <JI 6) . 

70 . Plaintiff states that New Regency was only first 

developed as an Eisenberg c li ent while Eisenberg was employed at 

DeWitt . (See Eisenberg Dep. at 56-57, 71, 143, 222; Firestone 

Dep. at 125-126; Johnson Dep. at 41 , 115, 140.) Defendants 

dispute this, stating that Eisenberg had a long relationship 

with Clawson and New Regency prior to his time at DeWitt , as 

detailed above. 

71 . According to Plaintiff , because of the relationships 

Eisenberg had developed over the years with these clients and 

the time he had been afforded to solicit business from and 

service these clients over the past six years as a result of 

DeWitt ' s l egal and financial support, he was able to move almost 

all of the clients with him over to AJG. (See, e . g., Eisenberg 

Dep. at 143- 174. ) Defendants dispute this statement for reasons 

already discussed. 
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72 . On April 30, 2013, Eisenberg contacted Johnson and 

requested a meeting be held on May 6 , 2013 at Dewitt's corporate 

headquarters in New York. (Johnson Dep. at 90- 91. ) 

73. Approximately 90 minutes before the meeting was 

scheduled to take place, Eisenberg cancelled the meeting, 

stating that his "travel plans got all scr ewed up." (Johnson 

Dep. at 92 . ) 

74. Eisenberg subsequently requested that he be given the 

opportunity to speak with Johnson on May 6 , 2013 , when Johnson 

was scheduled to be back in the New York office after returning 

from a business trip that took him out of state. (Johnson Dep. 

Tr . at 93- 94 . ) Defendants dispute that Eisenberg was aware that 

Johnson was out of town. (Ei senberg Dep. at 132 : 2 - 17 . ) 

75 . On May 6 , 2013, Eisenberg gave notice of his 

resignation to Johnson over the telephone and stated his 

intention to immediately join and become employed by AJG. (See 

Eisenberg Dep. at 130; Johnson Dep. at 103.) 

76 . On that phone call , Eisenberg noted that his purpose 

was to earn a larger compensation package, stating: " I got to 
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leave - it's money - there' s no way to live on the type of money 

I get from you." (Biging Deel., Ex . QQ . ) 

77 . Eisenberg then stated AJG was going to pay him a draw 

of $300, 000 per year, or 30% more than he was receiving from 

DeWitt . (See Biging Deel. , Ex. QQ . ) 

78 . According to Plaintiff , when advi sed during this phone 

call that he had a duty and obligation not to make use of the 

Company' s confidential information or trade secrets to solicit 

any clients or prospects of the Company, Eisenberg disavowed any 

obligation to honor the commitments contained in his Employment 

Agreement. In response to the question put to him as to whether 

he would abide by the Empl oyment Agreement' s non-solicitati on 

provision, he responded negatively. (See Biging Deel., Ex . QQ . ) 

Defendants dispute this statement and note that when 

Johnson asked Eisenberg whether he was wi l ling to honor the two-

year non- solicitation provision contained in the 2012 Employment 

Agreement, Eisenberg responded: " No . They' re my accounts, I 

brought them in . . You didn' t buy my accounts." (Def . 56 . l 

ｾ＠ 24) and further explained he could not be precluded from doing 

business with the accounts that he brough t to DeWi tt based on 

his long- standing relationships. (Id.) Defendants further note 
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that Johnson did not state that DeWitt bought Eisenberg' s book 

of business because it "[ d] idn't come to mind" and he " wasn't 

thinking about that" nor tell Eisenberg that Eisenberg had no 

business to sell because he already sold it to Aon/AGRIS (Id . ) 

Johnson did respond that DeWitt was going to sue Eisenberg. 

(Id . ) 

79 . Eisenberg was employed with DeWitt until May 6 , 2013, 

when he resigned. (Biging Deel. , Ex . EE, ':!! 9 . ) 

80 . Eisenberg joined AJG as Area Executive Vice President 

on the day he resigned telephonically from DeWitt . (Big i ng 

Deel., Ex. C, ':!!':!! 26-27. ) With AJG, Eisenberg was responsible for 

producing film insurance business from clients and servicing 

that business. (Id . ) 

81 . While at AJG, Plaintiff states that Eisenberg actively 

solicited De Witt ' s clients, including the clients that had made 

up the book of business he had sold to DeWitt , by using Dewitt ' s 

confidential information as described in Eisenberg' s employment 

agreements. (See Eisenberg Dep. at 70- 71 , 140-171. ) For reasons 

detailed above, Defendants dispute this statement. (See Defs.' 

56 . 1 ':!!':!! 44- 49 . ) 
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82. To Plaintiff , Eisenberg solicited the clients 

comprising the book of business he had sold to DeWitt by, among 

other means, asking them to send him what are known in the 

insurance brokerage industry as " broker of record" letters, 

which are necessary in order to receive the commissions on 

insurance purchased by the clients. (See Eisenberg Dep. at 59, 

171. ) Such solicitati on covered almost all c li ents Eisenberg had 

ever worked with at GNBC, Aon/AGRIS, or DeWitt , to the extent 

they were still engaged i n film and television production. (See 

Eisenberg Dep. at 70-71, 95, 140- 74 . ) Defendants, for reasons 

stated above, dispute this statement. 

83 . Plaintiffs state that because of Eisenberg actions, 

they have lost the following clients: New Regency Productions, 

Inc .; Intersection Entertainment, LLC ; The Wolf of Wall Street 

(" TWOWS" ) ; Edward R. Pressman Film Corporation; The Weinstein 

Company; The Weinstein Company Holdings LLC; Twisted Pai r 

Developments, LLC ; Dino De Laurentiis Company DDLC , Martha 

DeLaurentis; Mosaic Medi a Group, Inc .; Project Allstars Inc .; 

Runway Productions Inc .; One Chance Films Ltd. /First Chance 

Fi lms ; Survival Pictures; Carolyna De Laurentiis. (See Biging 

Deel., Exs. GG, TT ; Hamby Dep. at 72- 73 . ) Included among the 

clients that Dewitt lost to AJG as a result of Eisenberg' s 

conduct are both client accounts that had been part of the 
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business sold to Aon/AGRIS in 2001 which had been successfully 

developed as DeWitt clients, and one client, New Regency, that 

DeWitt had only recently developed as a client based on its 

support of Eisenberg' s efforts. (See Eisenberg Dep. Tr. at 228, 

2 92-293; Johnson Dep. at 41, 115, 140; Biging Deel., Ex. TT . ) 

Defendants dispute these statements for reasons already detailed 

above. 

84 . According to Plaintiff , Eisenberg denied having any 

intent to sell o r actually selling his book of business to 

Aon/AGRIS, instead claiming he made an "arrangement with the 

buyer". (See Eisenberg Dep. at 21-23, 118.) Defendants dispute 

this, noting that Eisenberg sold Great Northern' s assets 

Aon/AGRIS, but that he continued to work as a consultant for 

Aon/ARIS to maintain and service his book of business. (See 

Def s . ' 5 6 . 1 <JI 6 . ) 

85 . Plaintiff states that AJG knew or should have known 

that Eisenberg sold his book of business to DeWitt and had a 

non-solicitation provision in his Employment Agreement when they 

hired him. (See Biging Deel., Exs. UU , VV ; Kingman Dep. at 79- 80 

Firestone Dep. at 94- 100, 111- 114; Eisenberg Dep. at 348-349.) 

Defendants dispute the statement and note that Eisenberg did not 

sell his book of business to DeWitt , and as there was no sale, 

80 



AJG was not aware of any such sale. (Kingman Dep. at 103: 10-

104: 9 , 106: 3 - 10 . ) 

86 . Plaintiff states that AJG made the decision to hire 

Eisenberg and assist him in his efforts to move the book of 

business he had sold to DeWitt to AJG aft er reviewing and having 

its in house legal counsel prepare an anal ysis of the perceived 

enforceability of the non- solicitation provisions of the 

Employment Agreement. (See Biging Deel., Exs . WW , XX ; Firestone 

Dep. at 111, 115; Eisenberg Dep. at 348- 349. ) Defendants admit 

that Ei senberg had AJG revi ew his 2012 Employment Agreement to 

assess its enforceabili ty but dispute that Eisenberg sold his 

book of business to DeWitt . (See Biging Deel. , Ex . DD , at 121: 2 -

18 ; Def s . ' 5 6 . 1 <J[<][ 1 6-1 7 , 7 6-9 9 . ) 

87 . After he signed his 2012 Employment Agreement, 

Eisenberg provided AJG with a copy of thi s agreement, and on May 

7 , 2013 AJG ' s General Counsel was sent a letter from DeWitt ' s 

attorneys providing another copy, alerting him to the non-

solicitation provisions of the agreement, and demanding that no 

actions be taken to solicit DeWitt clients in violation thereof. 

(See Firestone Dep. at 94- 95, 102-103; Eisenberg Dep. at 120-

121; Kingman Dep. at 157; Biging Deel., Ex . RR . ) 
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88 . Eisenberg requested and negotiated defense and 

indemnification language in connection with any lawsuits brought 

specifically by DeWitt in his contract with AJG. (See Biging 

Deel., Exs . YY , CCC; Kingman Dep. at 149; Firestone Dep. at 133-

134, 155-158; Eisenberg Dep. at 284- 286, 335- 336. ) 

89 . DeWitt continued to employ Born and Bond after 

Eisenberg left , attempting to find other work for them to do . 

(See Born Dep. at 95; Paige Dep. at 63- 64 ; Hamby Dep. at 31.) 

Defendants dispute that Born had no accounts on which to work 

following Eisenberg' s departure; Defendants point to Born' s 

testimony that, after Eisenberg resigned, she handled some of 

Senior Managing Director Peter Marshall' s accounts; some of 

Eisenberg' s accounts that stayed after he left; she got new 

accounts; and a number of DeWitt employees were laid off when it 

was acquired by RSC, so she "got a lot of accounts from other 

people." (Born Dep. at 54:18-22.) Born also successfully 

solicited Weinstein to move its business back to DeWitt (See 

Def s . ' 5 6. 1 <JI 6 7 . ) 

90 . During cal endar year 2013, during which he worked at 

AJG from May 6 , 2013 to December 31, 2013, Eisenberg was 

credited with generating total commissi ons on business he 
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brought to AJG or was otherwise deemed responsible for of 

$300, 532. (Biging Deel., Ex. CCC.) 

91. During calendar year 2014, during which he worked at 

AJG the entire year, Eisenberg was credited with generating 

total commissions on business he brought to AJG or was otherwise 

deemed responsible for of $829, 600. (Id . ) 

92. Eisenberg concedes that the commission revenue he 

generated for AJG in 2013 and 2014 was from clients he had 

serviced at DeWitt , and which formed his " book of business" when 

he joined DeWitt and throughout his empl oyment with DeWitt. (See 

Eisenberg Dep. at 143- 174.) 

93 . AJG prepared a chart detailing all of the commission 

revenue generated for AJG for which Eisenberg was responsible 

for producing, detailing the cl i ent, the premiums paid, and the 

commissions earned and received. (See Biging Deel. , Ex . EEE.) 

Defendants dispute this statement because, for reasons already 

noted, Defendants state that Eisenberg's accounts who 

transferred their business to AJG did so because they viewed 

Eisenberg as their insurance broker, not because Eisenberg sold 

his book of business to DeWitt. 
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94. According to Plaintiff , Eisenberg claims that improper 

deductions were made to his commlsslons that resulted in an 

approximately 30% decrease in income because in calculating his 

commissi ons he was not given credit for additional compensation 

paid to DeWitt by the insurers apart from the premium 

commissions earned. (See Dkt . 61 ｾｾ＠ 114- 119; Eisenberg Dep. at 

122- 127, 204- 206.) To DeWitt , Eisenberg further claims that 

these purported " unapproved deductions" were not part of what he 

negotiated when he first agreed to join DeWitt in 2007 and were 

a breach of his employment agreements. (Dkt . 61, ｾｾ＠ 114- 115. ) 

Defendants disputes this categorization. Defendants state 

that Eisenberg' s income was reduced because DeWitt negotiated 

back- end deals with Fireman' s Fund providing that DeWitt , but 

not Eisenberg, would receive supplemental income at the end of 

the year based, in part, upon business generated by Eisenberg 

and because thi s supplemental income was provided, Fireman' s 

Fund was unwilling and unable to negotiate higher commissi on 

rates on an account-by- account basis relating to the business 

from Fireman' s Fund for whi ch Eisenberg did get credit. 

(Eisenberg Dep. at 111: 7 - 16. ) Defendants further state that by 

way of these back- end deals, Eisenberg lost commissions he would 

have received off the supplemental income if that supplemental 
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income was all otted to the funds paid to DeWitt on which 

Eisenberg was eligible to receive commi ssi on. (Id . at 127:23.) 

95. Eisenberg has stated that an insurer would pay DeWitt 

a commission of 17.5% of the premium it earned, and that he 

would receive 30% of that 17 . 5% commission. (Eisenberg Dep. at 

51, 122-127 . ) 

96. According to Plaintiff, in addition, t he insurer would 

pay DeWitt an additional 4% or 5% commission on the back end, 

i.e., at the end of the year based on their production, and 

Eisenberg believes he was entitl ed to 30% o f that 4% commission. 

(See Eisenberg Dep. at 122-127 , 204- 206. ) Defendants dispute 

thi s statement for reasons already detail ed above. 

97 . Each of Eisenberg' s employment agr eements with DeWitt, 

by defini tion, explicitly exclude from his commission' s 

calcul ation any " additional compensation," "supplemental 

compensation" or "guaranteed payments" by i nsurance carriers to 

DeWitt. Specifically, the 2012 Employment Agreement excluded 

from the term "Net Commission": " insurer expense payments, 

profit sharing, supplemental compensation and guaranteed 

payments paid to Company, commi ssions payable to sub- brokers." 

(Big ing Deel., Ex. II , Cl ause 3.) The 2007 Employment Agreement 
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excluded from the term "Net Base Commissions": "insurer expense 

payments, profit sharing, any other additional compensation paid 

to Employer by insurers, override payments." (Biging Deel., Ex. 

X at 6 . ) 

Defendants dispute that Eisenberg c l aims he was entitled to 

receive a percentage of the supplemental income paid to DeWitt 

at the back- end of contracts with the Fireman's Fund and note 

that Eisenberg claims he could not negotiate higher commission 

rates with Fireman' s Fund on the revenue on which he was 

entitled to a commission because of the supplemental income deal 

between DeWitt and Fireman' s Fund. (See Defs.' 56.1 <.J[ 101. ) 

98 . Eisenberg' s contractual agreements with DeWitt contain 

" merger" clauses which preclude any argument that Eisenberg 

negotiated other terms that should be considered part of those 

agreements. In particular, the 2007 Employment Contract provides 

that: " This letter agreement represents the entire agreement 

between you and DSG related to the subject matter herein and 

supersedes any negotiation, previous draft, agreements and 

otherwise, whether oral or written." (Biging Deel., Ex . X. ) The 

2012 Employment Agreement has a similar provision: 

This 
the 

Agreement and any 
entire understanding 

Schedules 
of the 
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to the subject matter hereof, and supersede all prior 
and contemporaneous agreements, understandings, 
promises and representations relating to the subject 
matter hereof, written or otherwi se. The provisions of 
this Agreement supersede any conflicting provisions of 
Company' s Employee Handbook. 

(Biging Deel., Ex . II.) 

99. According to Plaintiff , Eisenberg does not dispute 

that "net base commissions" was defined to exclude "insurer 

expense payments, override payments, profit sharing or any other 

additional compensati on paid to employer by insurers." 

(Eisenberg Dep. at 212. ) Defendants note that Eisenberg further 

testified that this supplemental income was not included in the 

definition of what commission he was entitled to because " it ' s 

not the norm for insurance brokers to receive a commission at 

the end of the year . based on profitability . And they were 

taking money out of my mouth." (Eisenberg Dep. at 212:15-19.) 

100. Reference to such supplemental payments refers to 

arrangements between DeWitt and some insurance carriers 

concerning additional compensation to be paid to De Witt at the 

end of a reporting period. (See Johnson Dep. at 106- 110) ; Walker 

Deel. , 'JI 3 . ) 
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101. In connection with the receipt of supplemental 

compensation or profit sharing, usually there is an agreement 

with the carrier that sets forth the criteria for the 

compensation, as well as the potential percentage that might be 

paid, but the compensation is a moving target from year-to- year. 

(See Biging Deel., Ex. B, at 61- 65; Johnson Dep. at 108-10. ) 

102. According to Plaintiff, Eisenberg was put on notice 

about this additional compensation received by DeWitt in his 

2007 Employment Agreement, his 2012 Employment Agreement, and in 

emails from people at DeWitt which disclosed such compensation 

in the signature boxes. For example, on October 8, 2007, 

Eisenberg received an email from Paige whose signature box 

contained the following : 

DeWitt Stern is compensated through fees and/or 
commissions for services provided to clients to 
identify, value, mitigate, transfer and administer 
their risks. In addition to this compensation, DeWitt 
Stern has agreements with most of its insurance 
markets through which it is compensated for insurance 
placed in these insurance markets. These payments are 
based upon such factors as the overall volume, growth, 
and profitability of the total premium placed with 
each insurer. DeWitt Stern provides additional 
information about its compensation practices at the 
request of a client . 

(Eisenberg Dep. at 248 . ) Defendants dispute this statement and 

note that Eisenberg testified that when he signed his employment 
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agreements with DeWi tt , he was not made aware of any a r rangement 

with Fireman' s Fund and onl y l earned about i t through discussi on 

with someone from Fireman' s Fund when he was tryi ng to negoti ate 

h i gher commissions rates. (See Eisenberg Dep. at 122: 7 - 24 , 

123: 9- 12, 204 : 17- 206:12 . ) 

103. Ei senber g acknowl edged that he had n o actual knowl edge 

of how the Fireman' s Fund back- end commissions were calculated 

or whether they were pursuan t to a written agreement. (Eisenberg 

Dep. at 214 . ) 

104 . Eisenberg' s contracts contained a provision stating 

that his compensation excluded such additional compensat ion . 

Furthermore, individual producers at DeWitt do not typi cally get 

any income rel ating to thi s additional compensati on. (See Bi ging 

Deel., Ex . Bat 63- 65 ; Johnson Dep. at 107; Wal ker Deel., ｾｾ＠ 4-

5 . ) 

105. In many of the years Eisenber g was at DeWi tt , his draw 

exceeded his commission entitlement, r esul t i ng in Eisenberg 

being pai d $227, 000 more than he actu all y ear ned. (See Wal ker 

Deel. , ｾ＠ 6 ; Big i ng Deel., Ex . Bat 61 . ) 
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106. Despite the fact that he was being paid substantially 

more than he actually earned, DeWitt did not attempt to make any 

chargebacks to Eisenberg relative to these deficits, although 

DeWitt could have done so under the terms of Eisenberg's 

agreements. (See Walker Deel., ':!I 6 . ) 

3. The Facts as Relevant to Eisenberg' s Counterclaims 

The facts as set forth above in connection with Plaintiff 

and Defendants' motions for summary judgment as to the SAC were 

deemed by the parties as applicable a l so to Dewitt's motion for 

summary judgment dismissing Eisenberg' s counterclaims. 

Applicable Standard 

Summary judgment is appropriate only where "t here is no 

genuine issue as to any material fact and . . . the moving party 

is entitled to a judgment as a matter of law." Fed. R. Civ . P. 

56(c) . A dispute is "genuine" if "the evidence is such that a 

reasonable jury could return a verdict for the nonmoving party." 

Anderson v . Liberty Lobby, Inc ., 477 U. S . 242, 248 (1986) . The 

relevant inquiry on application for summary judgment is " whether 

the evidence presents a sufficient disagreement to require 

submission to a jury or whether it is so one- sided that one 
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party must prevail as a matter of law. " Id . at 251-52. A court 

is not charged with weighing the evidence and determining its 

truth, but with determining whether there is a genuine issue for 

trial. Westinghouse Elec. Corp. v. N.Y. City Transit Auth ., 735 

F. Supp. 1205, 1212 (S . D.N. Y. 1990) (quoting Anderson, 477 U.S. 

at 249). "[T]he mere existence of some all eged factual dispute 

between the parties will not defeat an otherwise properly 

supported motion for summary judgment; the requirement is that 

there be no genuine issue of material fact." Anderson, 477 U.S . 

at 247-48 (emphasis in original) . 

On cross-motions for summary judgment "neither side is 

barred from asserting that there are issues of fact, sufficient 

to prevent the entry of judgment, as a matter of law, against it 

[A] district court is not required to grant judgment as 

a matter of law for one side or the other." Heublein, Inc. v . 

United States, 996 F . 2d 1455, 1461 (2d Cir . 1993). 

Issues Presented 

This action, initiated in 2013, has gone through a number 

of iterations as set forth above. Discovery has been completed 

and both sides now seek summary judgment. The initial question 

presented is whether or not, despite widely divergent position, 
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the parties have established sufficient undisputed facts to 

permit a summary judgment determination. 

Dewitt ' s principal position is that it possessed 

Eisenberg' s book of business in May 2013 when Eisenberg resigned 

from DeWitt to begin work at AJG, a competitor. If so, Eisenberg 

misappropriated confidential information from DeWitt in 

violation of the 2012 Employment Agreement. Defendants contend 

that the undisputed facts fail to establish these claims. 

Although the separation of undisputed fact from disputed 

legal theory is not always easily identified, a review of the 

characteristi cs of the industry and the h i story of the 

relationship between the parties, including the conduct of this 

litigation, as set forth above, establish that summary judgment, 

as set forth below, is appropriate. 

Defendants' Motion for Summary Judgment for the SAC is Granted 
and Plaintiff's Motion for Summary Judgment for the SAC is Denied 

Both Plaintiff and Defendants have moved for summary 

judgment on the SAC. For the following reasons, Defendants' 

motion for summary judgment is granted and Plaintiff ' s motion 

for summary judgment is denied. 
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1 . Breach of Contract (Count II) and Tortious 
Interference with and Contractual Relationships (Count 
VII) 

DeWitt has alleged claims for breach of contract against 

Eisenberg (Count II) and tortious interference with contractual 

relations against AJG (Count VI I ) . To meet its burden as to the 

breach of contract claim, DeWitt must prove (1) there was an 

agreement; (2) adequate performance of the contract by the 

plaintiff ; (3) breach of the contract by the defendant; and (4) 

damages. 24/7 Records, Inc. v . Sony Music Entm' t , Inc ., 429 F . 3d 

39, 42 (2d Cir . 2005) (citation omitted) . To prove its 

interference with contractual relationships claim, DeWitt must 

show " the existence of a valid contract between plaintiff and a 

third party, the defendant' s intentional and unjustified 

procurement of the third party' s breach of the contract, the 

actual breach of the contract, and the resulting damages." Katel 

Liab . Co . v . AT&T Corp., 607 F.3d 60, 66 (2d Cir . 2010) (quoting 

Jim Ball Chrysler LLC v . Marong Chrysler- Plymouth, Inc ., 19 

A. D. 3d 1094, 796 N.Y . S .2d 804, 805 (4th Dep' t 2005)) (internal 

alternations omitted) . 

To resolve this issue requires determining the parameters 

of the 2007 Employment Agreement, whether the 2007 or 2012 

Employment Agreement is operative, and whether Eisenberg 
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breached the operative contract' s provisions. For the reasons 

below, the facts do not establish Dewitt ' s two c laims. 

a . The Facts Do Not Establish That DeWitt Purchased 
Eisenberg' s Book of Business in the 2007 Employment 
Agreement 

A threshold matter is the question o f whether it can be 

shown that DeWitt purchased Eisenberg' s book of business. DeWitt 

contends that under the 2007 Employment Agreement it purchased 

Eisenberg' s book of business after it settled the Aon/AGRIS 

lawsuit and entered into the 2007 Employment Agreement with 

Eisenberg. 2 Eisenberg has held that he sold his book of business 

and Great Northern- associated goodwill to Aon/AGRIS, for which 

he received $400, 000 in proceeds, but has denied selling his 

book of business to DeWitt . A review of the facts cannot 

establish Dewitt ' s position. 

In support of its view, DeWitt has repeatedly pointed to 

the introductory paragraph of the 2007 Employment Agreement, 

which states: " We are pleased to offer you the following terms 

in connection with your employment by the firm as a Director and 

2 This Court has previously held that even if the employment 
agreements are found to be a contract for a sale, a non-
contractually based claim could still survive if "discovery 
yield[ed] evidence [that] DeWitt purchased Eisenberg' s book of 
business extraneously to and independently of the [2012) 
Employment Agreement." (Dkt . 57 at 14 . ) As discussed below, 
however, the evidence fails to establish this . 
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officer of our company and the purchase of your present and 

future book of business . ." (Warshaw Deel., Exs . R, S . ) 

DeWitt contends that the placement of this statement in the 

introductory paragraph is immaterial to it being an essential 

component of the contract. (See Pl .' s Mem. in Opp. to Defs.' 

Mot . for Summ. J . at 24- 25; Pl .' s 56 . 1 ｾｾ＠ 23, 25- 29, 31, 39 . ) 

The 2007 Employment Agreement read as a whole, however, 

does not constitute a purchase of Eisenberg' s b ook of business. 

The 2007 Employment Agreement does not contain any terms or 

details concerning a purchase for a book of business; the 

contractual clauses only relate to Eisenberg' s employment with 

DeWitt . 3 Furthermore, the 2007 Employment Agreement does not make 

reference to the names of any clients or accounts which DeWitt 

claims to have purchased. 

At most, the noted sentence suggests that the agreement is 

ambiguous, which requires that the Court consider parole 

evidence. Law Debenture Trust Co . of N. Y. v. Maverick Tube 

Corp., 595 F.3d 458, 465 (2d Cir . 2010). Then, "if the parole 

3 To the extent that the parti es appear general ly to use the 
term "book of business" to refer, in the context of 
entertainment insurance, to a person' s relationships with key 
people at television and film production studios, no such 
definition-and, furthermore, no definition at all- exists in any 
of Eisenberg' s contracts with DeWitt . 
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evidence offered by the parties does not resolve that ambiguity 

. the Court must construe the contract as a matter of law on 

a summary judgment motion." Bank of Taiwan N.Y . Agency v . 

Granite State Ins . Co., No . 03 Civ. 0682 (DAB) (AJP) , 2003 WL 

21540664, at *7 (S.D.N. Y. July 9 , 2003) (collecting cases). 

"[I]t is the Court ' s role to determine the value or existence of 

extrinsic evidence produced by the parties." Aviation Dev. Co . 

PLC v. C&S Acquisition Corp., No . 97 Civ . 9302 (AJP) , 1999 WL 

46630, at *9 (S . D. N. Y. Feb. 2 , 1999) (citing Uniroyal, Inc. v . 

Horne Ins . Co., 707 F . Supp. 1368, 1375 (E.D . N. Y. 1988)) . 

The relevant parole evidence is as follows . DeWitt has 

noted a 2007 email from Paige to Eisenberg prior to the 

agreement' s signing in which Paige wrote that, " I had restored 

the language making clear that this agreement involves the 

purchase of your business. As discussed, this is an essential 

element of the agreement." (Pl .' s 56 . l ｾ＠ 27 . ) Second, DeWitt 

points to an internal business planning document where Paige 

characterized the $90, 000 bonus to Eisenberg as a "Purchase of 

book" and "Fee to Richard Eisenberg for purchase of book of 

business." (Pl .' s 56.1 ｾ＠ 33.) However, at best, these documents 

onl y evidence Paige' s subjective belief, not that they were ever 

shared with Eisenberg or that Eisenberg understood and agreed 

that he had sold anything to DeWitt when he agreed to work 
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there. These pieces of evidence do not establish the 

actualization of a sale between the parties. 

The additionally provided parole evidence provides little 

more to aid in resolving the ambiguity. The negotiations over 

the 2007 Employment Agreement included one party, Eisenberg, who 

vehemently denies ever selling his book of business to DeWitt . 

(See, e.g., Def . 56 . 1 ｾ＠ 76 ("Well , if I wasn' t paid for it , why 

would I sell it?"; "I wasn' t paid for my book of business. ") . ) 

The other party, Paige, has stated he has no memory or belief as 

to what he meant when he included the language that DeWitt now 

cites. (See Paige Dep. 44- 45 . ) Johnson, on whose testimony 

DeWitt often relies in its motion papers, has stated that he was 

not involved in any of the employment negotiations with 

Eisenberg, had no recollection of what the $90, 000 payment was 

for , and d i d not discuss purchasing Eisenberg' s ｢ｵｳｾｮ･ｳｳＮ＠ (See 

Defs.' 56 . 1 ｾ＠ 81, 85, 92 . ) Stern' s testimony is s i milarly 

unclarifying on the point . In sum, this evidence does not 

present a reasonable alternative view on the 2007 Employment 

Agreement' s provisions. 

DeWitt also argues that it purchased Eisenberg' s book of 

business by settling the lawsuit fi l ed by Aon/AGRI S . Whether 

DeWitt subjectively thought so, the evidence does not support 
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that contention. The Settlement Agreement speaks unambiguously 

as to the intents of the parties and remains "[t]he best 

evidence of what parties to a written agreement intend[ed] . " 

Greenfield v. Philles Records, Inc ., 98 N. Y. 2d 562, 569 (2002) 

(citations and quotation marks omitted). This Court has already 

observed that the Settlement Agreement on its face " neither . 

. state[s] or even refer[s] to an expl icit agreement whereby 

DeWitt would exclusively own Eisenberg' s clients." (Dkt . 39 at 

17- 18 . ) Rather, the Settlement Agreement states that "DeWitt 

purchased a 'compromise' amongst the parties that ' will never be 

construed as an admission by any of the Parties of any 

liability , wrongdoing or responsibility.' The Employment 

Agreement does not make any reference to DeWitt owning 

Eisenberg' s 'book of business' or his clients." (Id . ) 

Moreover, at his deposition, Paige recalled no discussions 

at DeWitt relating to the enforceability of Eisenberg' s 

restrictive covenants with Aon/AGRIS, that it might be an issue 

for Eisenberg to solicit the business he had worked on at 

Aon/AGRIS, or discussing either topic with Eisenberg. (See 

Defs. ' Counter 56 . 1 ｾ＠ 35 . ) Paige had no recollection about the 

Aon/AGRIS lawsuit, who filed it , whose idea it was to file it , 

or what Aon/AGRIS' s claims were. (Id . ) Accordingly, the 

Settlement Agreement provides no support in either direction as 
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to how to evaluate the 2007 Employment Agreement and, at 

minimum, cannot be used to demonstrate the purchase of any sort. 4 

Taken together, evaluating this evidence is not a question 

of credibility but of value. It is therefore proper for the 

Court to construe the contract. See State v . Home Indem. Co., 66 

N. Y. 2d 669, 672, 486 N.E.2d 827, 829 (1985) (" Thus, because 

there are no questions of credibility and no inferences to be 

4 Dewitt ' s argument as to the language of the 2007 Employment 
Agreement is also contradicted by Dewitt's prior pleadings as to 
the nature of the Settlement Agreement, which repeatedly argued 
that DeWitt did not actually purchase a book of business, but 
rather " effectively" purchased it from Aon/AGRIS under the terms 
of the Settlement Agreement. 

For example, in Dewitt ' s brief in support of its original 
application for injunctive relief, DeWitt argued that the 2007 
Employment Agreement was an agreement relating to Eisenberg' s 
empl oyment: "I n order to memorialize and confirm the 
understandings and agreements entered into between DeWitt and 
Eisenberg with respect to his employment f or the Company . 
DeWitt had Eisenberg sign a series of employment agreements with 
the Company [including the 2007 Employment Agreement]." (Warshaw 
Deel., Ex . U. ) Furthermore, in moti on papers submitted in 
support of its denied motion for sanctions, DeWitt took the 
position that it could have never purchased Eisenberg' s book of 
business because he had already sold it to Aon/AGRIS and thus he 
had nothing to sell . There, DeWitt stated: 

Nowhere in DeWitt ' s papers in support of either motion 
[f or injunctive relief or sanctions] does DeWitt ever 
argue that it purchased Eisenberg' s book of business 
from him. In fact , quite the contrary, it is DeWitt ' s 
argument that when he came to be employed by DeWitt , 
Eisenberg no longer had a book of business to sell. 

(Dkt . 33 at 8 . ) These statements run notably counter to 
some of Dewitt ' s positions today. 
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drawn from extrinsic evidence, the interpretation of t he 

[contract] is an issue of law which can be decided by this 

court." ) . With no clarifying extrinsic evidence, and when viewed 

in " context of the entire integrated agreement," the 

introductory portion of the 2007 Employment Agreement could not 

be found by a reasonable juror to constitute a sal e of 

Eisenberg' s book of business. Wal k-In Med. Ctrs., Inc . v . Breuer 

Capital Corp., 818 F.2d 260, 263 (2d Cir . 1987) . The 2007 

Employment Agreement therefore is to be read as an employment 

contract and not a purchase agreement over Eisenberg' s book of 

business. s 

5 As the 2007 Employment Agreement cannot reasonably be 
construed as a purchase of Eisenberg' s book of business, the 
portions of the motion briefing dedicated to Mohawk Maint . Co . 
v. Kessler are unnecessary, as detailed below. 74 A. D. 2d 511, 
512 (1st Dep' t 1980) . 

The Mohawk doctrine is grounded in New York common law and 
creates impli ed restrictive covenants in the context of 
purchasing another' s businesses. Id . Under Mohawk, an implied 
covenant not to solicit business is "based on a sell er of 
goodwill' s permanent implied covenant or duty to refrain from 
soli citing former customers, which ari ses upon the sale of the 
' good will ' of an established business." Ritani, LLC v . 
Aghjayan, 880 F. Supp. 2d 425, 452 (S . D. N. Y. 2012) (quoting 
Bessemer Trust Co . v. Branin, 16 N. Y. 3d 549, 556 (2011)) . The 
Mohawk doctrine appli es when a defendant has sold an 
"established business" to a plaintiff, because courts have held 
it is " not an honest thing to pocket the price and then to 
recapture the subject of sale." Bessemer Trust Co., 16 N. Y. 3d at 
556 (citations omitted) ; see Mar-Cone Appliance Parts Co . v . 
Mangan, No . 10 Civ . 999A(F) , 2012 WL 5906874, at *l (W . D. N. Y. 
Nov . 7 , 2012) (noting that the Mohawk doctrine prohibits "a 
voluntary selling owner of a busi ness from soliciting its former 
customers). Had Eisenberg sold his book of business, DeWitt 
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b. The 2012 Employment Ag r eement Supersedes t he Rest of 
t he 2007 Employment Ag r eement 

The next matter is whi ch contr act between DeWitt and 

Eisenberg is the oper ati ve contract. Def endants argue that the 

2012 Employment Agreement supersedes the 2007 Employmen t 

Agreement under the 2012 int egrati on c l a use and is therefore the 

onl y enforceabl e contract at issue. In response, DeWi tt contends 

that the 2012 Empl oyment Agreement' s integration clause does not 

render the 2007 Employment Agreement unenfor ceable because the 

clause does not relate to the same subject matter. (Pl .' s Mem. 

i n Opp. to Defs.' Mot . for Summ. J . at 22- 24 . ) 

"Generall y , under New York l aw, a subsequent cont ract 

regarding the same subject matter supersedes the pri or 

contract." Credi tSights Inc . v. Ciasul lo , No. 05 Ci v. 9345 (DAB) , 

2007 WL 943352, at *6 (S . D.N . Y. March 29, 2007) ( i nternal 

claims, it would be entitled to protections against Ei senberg' s 
solicitation of those c l ients under Mohawk. 

As a l ready set forth , DeWitt has not presented evidence to 
establi s h that DeWi tt and Eisenberg ever negoti ated and agreed 
that DeWi tt would purchase Eisenberg' s book of business. Because 
the 2007 Empl oyment Agreement did not consti tute a sal e of 
Eisenberg' s book of busi ness to DeWitt , a nd Mohawk appl ies only 
fo ll owing a sale of a business, t he doctri ne is inapposite. See 
Bessemer Trust Co . v . Brani n , 618 F .3d 76, 85- 86 (2d Cir . 2010) 
("T he Mohawk doctrine . . recognizes as part of t he common l aw 
of New York a 'so- call ed "i mpli ed covenant" by a seller to 
refrai n from sol ic i t ing former cust omers following t he sale of 
the ' good wil l' of a business.'" (quoting Mohawk, 52 N. Y. 2d at 
284)) . 
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quotation marks and c i tations omi tted) . To the extent there is 

uncertainty as to whether the terms are on the same subject 

matter, a subsequent contract "wi ll not supersede an earli er 

contract unl ess the subsequent contract has defi nitive l anguage 

indicating it revokes, cancels or supersedes that speci f i c prior 

contract." Id . (quoting Globe Food Ser vs. Corp. v . Consol . 

Edison Co . of N. Y., Inc ., 184 A.D . 2d 278, 279-80, 584 N. Y. S .2d 

820, 821 (1st Dep' t 1992)) . When determi n i ng i f a particular 

provision i s superseded by a provision in a subsequent contract, 

courts look to " (l) whether there is an i ntegration and merger 

clause that explicitly indicates that the prior provisi on is 

superseded; (2) whether the two provisi ons have the same general 

purpose or address the same general rights; and (3) whether the 

two provisi ons can coexist or work in tandem." Long Si de 

Ventures, LLC v . Adarna Energy Corp., No. 12 Civ . 6836 (LTS) 

(MHD) , 2014 WL 4746026, at *6 (S . D. N.Y. Sept. 24 , 2014) (quoting 

A&E Television Networks, LLC v. Pivot Point Entm' t , LLC , No . 10 

Civ. 09422 (AJN) , 2013 WL 1245453, at *l (S . D. N. Y. Mar . 27 , 

2013)) . 

Each of these requirements i s p resent here. The terms and 

subj ect matter of the 2007 and 2012 Empl oyment Agreements are 

address the same topic, Eisenberg' s empl oyment conditi on s whil e 

at DeWitt , and the agreements contain t he same subjects, l ike 
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compensation, terminati on, and indemnification. (Compare Warshaw 

Deel., Exs. R & S , with id., Ex. T.) The 2007 Employment 

Agreement was a five - year agreement that expir ed i n 2012 and the 

compensation details between the two agreements are different, 

eliminating the ability for the two to coexi st and operate in 

tandem. And as already noted, the 2012 Employment Agreement 

contains an i ntegration clause that expressly notes that the 

agreement supersedes a l l agreements " wit h respect to the subject 

matter hereof" - namel y , by i ts own agreement t itl e , Ei senberg' s 

employment. (Warshaw Deel., Ex. Tat 7 . ) The 2012 Employment 

Agreement controls. See Private One of N.Y., LLC v . JMRL Sales & 

Serv., Inc ., 471 F. Supp. 2d 216, 223 (E . D.N. Y. 2007) ("Since 

this " separate second agreement" addressed the same subject 

matter as Agreement One, it super seded Agreemen t On e." ) . As 

such, the 2012 Employment Ag r eement is the operati ve agreement. 

There is no material dispute that the 2012 Employment 

Agreement onl y prohibits Ei senberg from soli citing or doing 

business with c li ents he serviced at DeWitt for up to two years 

if, i n doing so, he used Dewitt ' s confidential information or 

trade secrets to do so. (See Pl.'s 56.1 ｾｾ＠ 59-60; Defs.' Counter 

56.1 ｾｾ＠ 59- 60 ; Defs.' 56 . 1 ｾ＠ 60 . ) The Court has a l so already 

concluded the same. (Dkt . 12 at 8 . ) Thus, under t h e p rovi s i ons 

of the 2012 Employment Agreement, the only contractu a l 
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strictures upon Eisenberg are that he may not misappropriate 

confidential information or trade secrets belonging to DeWitt 

and use such to solicit clients. 

c. DeWitt Has Not Established Eisenberg Used Protected 
Confidential Information in Breach of the 2012 
Employment Agreement 

Plaintiff contends that Eisenberg breached the 2012 

Employment Agreement by misappropriated confidential and trade 

secret information protected from use under the terms of the 

agreement. This claim fails because, ultimately, DeWitt fails to 

identify any legally protected confidential information or trade 

secret it owns that Eisenberg used. 

The principal confidential information or trade secret 

DeWitt identifies relate to information regarding clients and 

accounts. Here, the evidence submitted establishes that 

entertainment insurance account information such as policy 

information, expiration dates, terms and conditions, and pricing 

all belong to clients, not brokers, and that such information 

can be shared by clients with competing brokers. Evidence has 

also been submitted that the identities of individuals who make 

the decisions about purchasing insurance in the entertainment 

industry are known throughout the industry, are not a secret, 

and may be easily found through simple searches. Furthermore, as 
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this Court has already found, such information is not protected 

confidential information: "As a matter of law, Eisenberg' s own 

recollection of his customers or pre- existing relationships 

cannot constitute confidential information. Nothing about the 

names or identities of accounts or c lients, nor the contacts at 

those accounts, is confidential or a trade secret belonging to 

DeWitt ." (Dkt . 39 at 16) (citations omitted) . DeWitt may onl y 

protect information that " was not readily available through 

other sources." Pure Power Boot Camp, Inc. v. Warrior Fitness 

Boot Camp, LLC , 813 F . Supp. 2d 489, 510 (S . D. N. Y. 2011) . 

Even assuming DeWitt had established that any client 

information is legally protected confidential information or a 

trade secret, no reasonable jury coul d conclude that Defendants 

misused any such information or trade secret to solicit clients. 

This Court has already been held in this action that Eisenberg 

cannot be prevented from " soliciting clients with whom he had 

pre- exi sting rel ationships, or using information based on casual 

memory." (Dkt . 57 at 11-12) (cit ing Barbagallo v . Marcum LLP , 

820 F . Supp. 2d 275, 296 (E . D. N.Y. 2013) ; Nebraskaland, Inc. v . 

Brody, No. 09 Civ . 9155 (DAB) , 2010 WL 157496, at *3 (S . D.N. Y. 

Jan. 13, 2010) ; Good Energy, L.P. v . Kosachuk, 49 A.D . 3d 331, 

332 (1st Dep' t 2008)) . I t i s not a violati on of t he 2012 

Employment Agreement to " approach[] clients whose names and 
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identities [Eisenberg] knew prior to joining DeWitt , and which 

are readily accessible to the public." (Dkt . 39 at 17 . ) 6 

DeWitt identifies several pieces of evidence, none of which 

reasonably establish use of protected information. First, DeWitt 

points to a series of emails Eisenberg sent to himself and 

Kingman leading up to Eisenberg' s resignation from DeWitt . 

However, it is not a v i olation of the 2012 Employment Agreement 

for Eisenberg to "make preparations to compete with his employer 

while still working [there]. " Pure Power Boot Camp, 813 F . Supp. 

2d at 521. Pointing to the same emails, DeWitt notes that 

Eisenberg and Kingman discussed several clients and client 

pro jects, (see Pl .' s Mem. in Opp. to Defs.' Mot. for Summ. J . at 

6 For similar reasons, Plaintiff's argument that Eisenberg 
violated the 2012 Employment Agreement' s non-solicitation 
provisions also cannot be established. (See Pl .' s Mem. in Supp. 
of Pl .' s Mot . for Summ. J. at 1 8- 20 . ) DeWitt argues that, under 
New York law, it is entitled to an enforceable interest in 
cl i ent relationships and goodwill when it has "contributed 
financially to the creation, development and maintenance of 
those relationships and goodwill . (Id . at 18 (citing BOO Seidman 
v . Hirshberg, 93 N. Y. 2d 382, 392, 712 N. E .2s 1220, 1225, 690 
N.Y . S .2d 854, 859 (1999)) . However, unlike in BOO Seidman and 
other cases cited by Plaintiff , such a protection is only 
available when the employee gained clients at an employer that 
were not previously the employee' s . See, e.g., FTI Consulting, 
Inc . v . Graves, No . 05 Civ. 6719 (NRB) , 2007 WL 2192200, at *8 
(S . D. N. Y. July 31, 2007) ("[H]owever, FTI cannot extend the 
covenant to FTI c li ents with whom Graves did not develop a 
relationship during the course of his employment with FTI.") . No 
evidence has been submitted that the clients solicited by 
Eisenberg were not clients with whom he already possessed a 
substantive professional relationships, falling outside the 
noted sphere of protection. 
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34- 35) , but the same underlying issue is present: no evidence 

has been presented that information used by Eisenberg was 

confidential information independent of what he already knew and 

could have permissibly obtained fr om those clients. 

Dewitt ' s argument that its account contacts and account 

characteristic inf ormati on is protectable is similarly 

unavailing . DeWitt points to the testimony of Hamby, who stated 

that in the industry, information like a client' s risk 

tolerance, coverage preferences, and other particulars could be 

categorized as confidential information under the 2012 

Employment Agreement. (See Pl. ' s Mem. in Opp. to Defs.' Mot . for 

Summ. J . at 28- 29 . ) However, no evidence has been presented to 

show any specific " account contact" or "account characteristic" 

that Eisenberg misappropriated and used to solicit DeWitt ' s 

accounts. To the contrary, Hamby' s testimony provided evidence 

reasonably points the other way with regard to Eisenberg' s 

actions: 

Q: Mr . Hamby, regarding the five clients that you 
listed [as being improperly taken by Eisenberg], do 
you believe that Mr. Eisenberg used any confidential 
DeWitt inf ormation to sol icit business from those 
customers? 

A: Well , he used his relationships. His 
relationships with these c li ents, you know, if that is 
considered confidential in the contract h e signed wit h 
DeWitt , then yes, he used confidential information. 
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Q: Aside from that, any other DeWitt confidential 
information that you believe he sued to solicit these 
clients? 

A: I ' m not aware that he took any materials of 
anything of that sort, if that' s what you' re asking. 

(Hamby Dep. at 75 : 21- 76 : 15.) Evidence put forward from DeWitt 

employees similarly establish that Eisenberg simply relied upon 

his long- standing personal relationships with clients to 

convince them to move their business to AJG. Both Hamby and Born 

testified that the sole reason that clients moved from DeWitt to 

AJG was because of Eisenberg' s personal and l ong- standing 

relationships with major decision-makers at those client 

companies. (See Defs.' 56 . 1 ｾｾ＠ 47 , 63 . ) 

DeWitt has neither identified any contrary evidence to this 

view nor authorities that demonstrate that reliance on prior 

relationships constitutes confi dential information. As such, no 

reasonable juror could find anything but that Eisenberg 

ultimately took business from DeWitt , but not by taking 

confidential information or trade secrets from it . This did not 

breach the 2012 Employment Agreement; absent a breach, it 

thereby follows there could be no tortious interference of the 

contract by AJG. 
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Accordingly, Defendants' motion for summary judgment 

dismissing Counts II and VII is granted. 

2 . Misappropriation of Confidential Information (Count 
III) 

DeWitt alleges a claim for misappropriation of confidential 

information against Defendants (Count III). To state such a 

claim, a plaintiff must show " that the defendant used the 

plaintiff ' s confidential inf ormation for the purpose of securing 

a competitive advantage." Reed Const. Data Inc. v . McGraw- Hill 

Cos., Inc ., 745 F. Supp. 2d 343, 352 (S . D. N.Y. 2010) (citations 

omitted) . "Where the plaintiff and defendant are both parties to 

a contract, the plaintiff must allege a breach of a duty 

independent of the duties under the contract." Id. (quoting 

Carvel Corp. v . Noonan, 350 F . 3d 6 , 16 (2d Cir . 2003) (internal 

alterations and quotation marks omitted) . "In such a case, the 

focus is on whether a noncontractual duty was violated; a duty 

imposed on individuals as a matter of social policy, as opposed 

to those imposed consensually as a matter of contractual 

agreement." Id . at 353 (internal quotation marks and c itations 

omitted) . 

Defendants argue that Dewitt ' s claim for misappropriation 

of confidential information and trade secrets must fail because 
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provisions regarding the claim are already included in the 

operative 2012 Employment Agreement. See Productivity Software 

Int ' l , Inc . v . Healthcare Techs., Inc ., No . 93 Ci v. 6949 (RPP) 

1995 WL 437526, at *8 (S . D. N. Y. Jul . 25, 1995) (misappropriation 

claim " must spri ng from c i rcumstances extraneous to , and not 

constituting elements of , the contract" ) . This is correct: 

Dewitt ' s claim duplicates the same allegations of 

misappropriation of confidential information and trade secrets 

as under its contractual c l aims. (Compare Dkt . 60 , ｾｾ＠ 66- 68 , 

with id ., ｾｾ＠ 69- 74 . ) The claim therefore cannot be established 

on those grounds. 

Insofar as DeWitt a l so argues misappropriation of 

confidential information or trade secrets as the basis for its 

other quasi- contractual and common- law clai ms, (see Pl .' s Mem. 

in Opp. to Defs. ' Mot . for Summ. J . at 38) , such a claim a l so 

cannot survive. As this Court has already found, " [t]here is no 

dispute that ' the existence of a valid and enforceable written 

contract governing a particular subject matter ordi narily 

precludes recovery in quasi contract for events ari sing out of 

the same subject matter.'" (Dkt. 57 at 9) (quoting Clark-

Fitzpatrick, Inc . v . Long Island R. R. Co., 70 N. Y. 2d 382, 388 

(1987)) . The 2012 Empl oyment Agreement covers these same subject 

matters, precluding the claim. 
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Lastly, even if it were concluded arguendo that Plaintiff ' s 

common-l aw claims do not overlap with portions of the 2012 

Employment Agreement, for the reasons discussed above-namely, 

that Eisenberg did not take information from DeWitt that he 

would otherwise not have possessed and thereby provided him an 

"unfair competitive advantage" -DeWitt ' s misappropriation claim 

would still fail . Ecolab Inc . v . Paolo, 753 F . Supp. 1100, 1111 

(E . D. N. Y. 1991) (quoting Greenwich Mills Co., Inc . v. Barrie 

House Coffee Co., Inc ., 91 A. D.2d 398, 405, 459 N. Y. S .2d 454, 

459 (2d Dep' t 1983)) . 

Accordingly, Defendants' motion for summary judgment 

dismissing Count III is granted. 

3 . Breach of Fiduciary Duty and Duty of Loyalty (Counts 
IV and V) 

DeWitt has alleged that by engaging in pre-termination 

communi cations with DeWitt competitors, Eisenberg breached his 

fiduciary duty (Count IV) and duty of loyalty (Count V) to 

DeWitt . In support of its c l aims, DeWitt argues that Eisenberg 

breached its duties by discussing Dewitt ' s confidential client 

information with AJG as well as diverting particular DeWitt 

clients and client prospects to AJG while Eisenberg was still 
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employed at DeWitt. (See Pl.'s Mem. in Supp. of Pl.'s Mot. for 

Summ. J. at 27- 29 . ) 

"A breach of fiduciary duty, and generally in tandem, of 

loyalty, occurs when a fiduciary commits an unfair, fraudul ent, 

or wrongful act, including misappropriation of trade secrets, 

misuse of confidential information, solicitation of employer's 

customers before cessation of employment, conspiracy to bring 

about mass resignation of an employer' s key employees, or 

usurpation of the employer's business opportunity." Poll er v. 

BioScrip, Inc., 974 F. Supp. 2d 204, 227 (S . D.N. Y. 2013) 

(internal quotation marks and citation omitted)'. "[T]hese duties 

are not dependent upon an express contractual relationship, but 

exists even where the employment relationship is at- wil l." Id. 

at 227- 28 (internal quotation marks omitted) (quoting Pure Power 

Boot Camp, 813 F . Supp. 2d at 521). To state claims under either 

action, a plaintiff must show the existence of a fiduciary duty, 

a knowing breach of that duty, and damages resulting from the 

breach. See Johnson v . Nextel Commc'ns, 660 F.3d 131, 138 (2d 

Cir. 2011). 

These c l aims cannot be established. First, as set forth 

above, the facts establish that Eisenberg did not use any 

protected confidential information in t he emails that he 
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forwarded to himself and to Kingman to solicit Dewitt ' s clients 

because Eisenberg could have obtained the same information 

directly from the clients. The facts do not establish that 

Eisenberg usurped any client business opportunities for AJG that 

would otherwise have gone to DeWitt. Furthermore, DeWitt has not 

proved that it suffered any damages due to Eisenberg' s alleged 

improper actions, which were cured at the outset of this 

litigation. As this Court has previously noted: 

[A] fter the [June 4 , 2013 temporary restraining 
order, ] Eisenberg discovered that his personal email 
account still contained emails he sent and received in 
furtherance of his work at DeWi tt , and immediately 
worked with counsel to delete these emails or return 
them to DeWitt as required by the order. The violation 
of the June 4 Order and the Employment Agreement with 
respect to the confidential data has thus been 
effectively resolved. 

(Dkt . 39 at 20) (citation omitted) . As Eisenberg did not compete 

with DeWi tt at Dewitt ' s expense or use i ts " resources, time, 

facilities, or confidential information," the emails put forward 

by Plaintiff as evidence of breach are only "preparations to 

compete with his employer while still worki ng for the employer," 

not a v i olation of Eisenberg' s fiduciary duties to DeWitt . Pure 

Power, 813 F . Supp. 2d at 521. 

Accordingly, Defendants' motion for summary judgment 

dismissi ng Counts IV and V is granted. 
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4. Unfair Competition (Count IX) 

DeWitt alleges the tort of unfair competition against 

Eisenberg, using the same arguments that ungird its arguments 

for the misappropriation of confidenti a l information. (See Pl .' s 

Mem. in Supp. of Pl .' s Mot. for Summ. J . at 34 . ) "The essence of 

an unfair competition claim under New York law is that the 

defendant has misappropriated the labors and expenditures of 

another." Saratoga Vichy Spring Co. v . Lehman, 625 F.2d 1037, 

10 4 4 ( 2d Cir. 198 0) ( citations omitted) . "Courts have described 

unfair competition as 'misappropriat[i ng] for the commercial 

advantage of one person . a benefit or property' right 

belonging to another." Berman v . Sugo LLC, 580 F . Supp. 2d 191, 

209 (S . D.N . Y. 2008) (quoting Roy Exp. Co. Establishment of 

Vaduz, Liechtenstein v. Columbia Broad. Sys., Inc., 672 F . 2d 

1095, 1105 (2d Cir . 1982)). 

As discussed above, because the facts have not established 

that Eisenberg used information not otherwise available to him, 

this claim cannot survive. Accordingly, Defendants' motion for 

summary judgment dismissing Count IX is granted. 
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5. Tortious Interference with Business (Count X) 

DeWitt has alleged a claim for intentional interference 

with a business relationship against Defendants (Count X). 

DeWitt grounds support of this claim on the same arguments 

already stated above with regard to Eisenberg' s contractual and 

fiduciary obligations to DeWitt and AJG' s involvement with 

Eisenberg on the eve of Eisenberg's departure from AJG. (See 

Pl .' s Mem. in Supp. of Pl. ' s Mot . for Surnrn. J . at 35 . ) 

Under New York law, to state a claim for tortious 

interference with prospective economic advantage requires 

showing " (l) a business relationship with a third party; (2) the 

defendant's knowledge and intentional interference with that 

relationship; (3) the defendant acted solely out of malice, or 

used dishonest, unfair, or improper means; and (4) injury to the 

business relationship." Restis v. Arn . Coaliti on Against Nuclear 

Iran, Inc. , 53 F . Supp. 3d 705, 725 (S .D.N.Y. 2014) (citing 

Kirch v. Liberty Media Corp., 449 F . 3d 388, 400 (2d Cir . 2006) 

As set forth above, DeWitt is precluded from pursuing 

common law claims to the extent they overlaps with claims being 

brought that are grounded in its contractual agreement. 

Moreover, DeWitt has failed to present any evidence that 
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Defendants acted with malice, dishonesty, unfairness, or 

improper means to state a tortious interference claim. While 

departing DeWitt , Eisenberg capitalized on longstanding 

relationships in an industry of players who often repeat 

business, an action no different than when Ei senberg l eft 

Aon/AGRIS for DeWitt. See Cerberus Capital Mgmt. , L . P . v . 

Snelling & Snelling, Inc ., 12 Mi sc. 3d 1187(A) (N . Y. Sup. Ct . 

2005) (holding that acting in " mere self- interest or other 

economic considerations" is " insufficient to support a claim for 

tortious interference" ) . 

Accordingly, Defendants' motion for summary judgment 

dismissing Count X i s granted. 

6 . Unjust Enrichment (Count XI) 

DeWitt has asserted a claim for unjust enrichment against 

Eisenberg (Count XI) , which requires it to establish "(l) that 

the defendant was enriched; (2) that the enrichment was at the 

plaintiff ' s expense; and (3) that the circumstances are such 

that in equity and good conscience the defendant should return 

the money or property to the plaintiff. " Golden Pac. Bancorp v . 

F.D. I . C., 273 F . 3d 509, 519 (2d Cir . 2001) (citing Universal 

City Studios, Inc . v . Nintendo Co., 797 F . 2d 70 , 79 (2d Cir . 
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1986)) . " ' The theory of unjust enrichment lies as a quasi-

contract claim. It is an obligati on the law creates in the 

absence of any agreement.'" Beth Israel Med . Ctr . v . Horizon 

Blue Cross & Blue Shield of N. J ., 448 F . 3d 573, 586 (2d Cir . 

2006) (quoting Goldman v. Metro . Life Ins . Co., 5 N. Y. 3d 561, 

572 (2005)) . Separate f r om the a l ready addressed book of 

bu s iness, DeWitt a l so all eges that, by payi ng compensati on to 

Eisenberg and settling the litigation with Aon/AGRI S , Eisenberg 

has been unj ustly enriched at Dewitt ' s expense. (See Pl .' s Mem. 

in Supp. of Pl .' s Mot . for Summ. J . at 24- 26 . ) 

The evidence does not establish this claim; rather, the 

evidence shows that a l l parties benefitted from t he Settlement 

Agreement. The Settlement resulted in a release of Aon /AGRIS' s 

claims against DeWitt as well as Eisenberg, and Ei senberg did 

not have a role in deciding the settl ement amount to be paid. 

(Warshaw Deel., Ex . I at 2 ; Defs.' 56.1 ｾ ｾ＠ 16, 94 . ) The 

Settlement Agreement permitted Eisenberg to lawfully solicit his 

former clients and devel op t hem as DeWitt accounts. (See Pl .' s 

56 . 1 ｾ＠ 46 . ) Over the course of Ei senberg' s employment at DeWitt , 

DeWitt paid Eisenberg compensation to generate commissions for 

DeWitt , which it is not disputed that Eisenberg d i d whi le 

empl oyed. In such circumstances, good conscience does not 

require any return of money. 
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Accordingly, Defendants' motion for summary judgment 

dismissing Count XI is granted. 

7 . Aiding and Abetting Liability (Count VIII) 

DeWitt has alleged that a claim against AJG for a i ding and 

abetting Eisenberg' s breach of fiduciary duties to DeWitt (Count 

VIII ) . DeWitt grounds this claim in similar arguments made with 

respect to its clai ms of breach of fiduciary duty and duty of 

loyalty discussed above. (See Pl .' s Mem. in Supp. of Pl .' s Mot . 

for Summ. J . at 30- 33 . ) 

A claim of aiding and abetting requires a plaintiff to 

show: " (i) the existence of a fiduciary duty, (ii) a knowing 

breach of that duty, and (iii) damages resulti ng therefrom." 

Cohen v . Cohen, No . 09 Civ . 10230 (LAP ) , 2016 WL 2946194, at * 11 

(S . D.N.Y. May 19, 2016) (citing Johnson v . Nextel Commc' ns, 

Inc ., 660 F . 3d 131, 138 (2d Cir . 2011)) . For the reasons 

discussed above, there was no breach of f i duciary duty, and 

therefore no aiding of abetting of a non-existent breach. 

Accordingly, Defendants' motion for summary judgment 

dismissing Count VIII is granted. 
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8 . Dewitt ' s Remaining Claims (Counts I and VI ) 

Because Dewitt ' s contract and common law claims are 

dismissed as set forth above, DeWitt is not entitled to any 

declaratory relief (Count I) under the Declaratory Judgment Act , 

28 u. s . c . § 2201. 

As to Dewitt ' s claim for injunctive relief (Count VI) , 

DeWitt has failed to produce any evidence to show that Eisenberg 

misappropriated its confidential information or trade secrets or 

that Defendants will continue to do so three years after 

Eisenberg left DeWitt . In addition, the term of Eisenberg' s 

covenant to not sol icit Dewitt ' s clients using Dewitt ' s 

confidential information or trade secrets was two years, and has 

therefore expired. (Def . 56 . 1 ｾ＠ 20 . ) As such, DeWitt cannot 

sustain the grounds for any preliminary or permanent injunctive 

r eli ef (Count VI) . Warner Bros. Entm' t Inc . v . RDR Books, 575 F . 

Supp. 2d 513, 551- 52 (S . D. N. Y. 2008) (requiring proof of 

suffering an irr eparable injury; t hat remedies available at law 

are inadequate to compensate f or that injury ; that, considering 

the balance of hardships between the plaintiff and defendant, a 

remedy in equity is warranted; and that the public interest 

would not be disserved by a permanent injunction) . 
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Accordingly, for the reasons set forth above, Defendants' 

motion for summary judgment dismissing Counts I and VI is 

granted. 

As DeWitt has not maintained its burden to establish 

permanent injunctive relief , and as DeWitt has not refuted 

Defendants' motion to dismiss the preliminary injunction, the 

preliminary injunction that was i ssued at the outset of the case 

is also dismissed. (See Dkt. 12 . ) 

Dewitt's Motion to Dismiss the Eisenberg Counterclaims is 
Granted 

DeWitt has moved for summary judgment to dismiss 

Eisenberg' s counterclaims for breach of his 2007 Employment and 

2012 Employment Contract, unjust enrichment for wages under New 

York Labor Law, all based on the arrangement t hat had been 

reached between DeWitt and the Fireman Fund which insured most 

of Eisenberg's accounts at DeWit t . For the following reasons, 

Dewitt ' s motion is granted. 

1 . Breach of Employment Agreement Counterclaim 

Eisenberg has brought a counterclaim against DeWitt 

alleging that DeWitt breached the 2007 and 2012 Employment 
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Agreements. As previousl y stated, a breach of contract under New 

York law requires: ( 1) the existence of an agreement; ( 2) 

adequate performance of the contract by the plaintiff ; (3) 

breach of the contract by the defendant; and (4) damages. 24/7 

Records, Inc . v . Sony Music Entm' t , Inc ., 429 F . 3d 39, 42 (2d 

Cir . 2005) (citation omitted) ; CSI Inv . Partners II , L . P . v . 

Cendant Corp., 507 F . Supp. 2d 384, 413 (S . D. N.Y . 2007) 

(citations omitted) . 

To start, Eisenberg' s initial counterclaims filing includes 

references to contractual terms that prohibited " unapproved 

deductions," which he claims he had not negotiated for upon 

being hiring in 2007. (Dkt . 61 ':II 115. ) However, no such terms 

were included in Eisenberg' s employment agreement that he and 

his counsel negotiated. Rather, what is included in both 

Ei senberg' s 2007 and 2012 Empl oyment Agreements is a "merger" 

clause which precluded Eisenberg from arguing that other terms 

that were negotiated for should be considered part of those 

agreements. The 2007 Employment Contract provides that: " Thi s 

letter agreement represents the entire agreement between you and 

DSG related to the subject matter herein and supersedes any 

negotiation, previous draft, agreements and otherwise, whether 

oral or written." (See Pl. ' s 56.1 ':II 105.) The 2012 Employment 

Agreement provides a similar provision: 
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This Agreement and any Schedules attached constitute 
the entire understanding of the Parties with respect 
to the subject matter hereof, and supersede all prior 
and contemporaneous agreements, understandings, 
promises and representations relating to the subject 
matter hereof, written or otherwise. The provisions of 
this Agreement supersede any conflicting provisions of 
Company' s Employee Handbook. 

(Id.) These merger clauses require that solely the terms of 

the written agreements are what must control today. See 

Junk v . Aon Corp., No . 07 Civ . 4640 (LMM) (GWG) , 2007 WL 

4292034, at *3 (S . D.N . Y. Dec. 3 , 2007) (finding that by 

signing an offer letter with a merger clause "Plaintiff 

explicitly agreed to forfeit any prior oral agreement 

between himself and Defendants"). 

Under the employment agreements themselves, Eisenberg 

contends that the compensation and profit - sharing DeWitt 

received breached the 2007 Employment Agreement because the 

contract discusses DeWitt ' s agreement not to interfere with the 

everyday conduct of Eisenberg' s work in light of Eisenberg' s 

professional experience, which Eisenberg claims hampered his 

ability to "negotiate optimally" his commissions, (Eisenberg 

Mem. in Opp. to Pl.'s Mot . for Summ. J . on Counterclaims at 8) , 

and includes a provision noting that Eisenberg would not be 

required to "conduct [his] business in a manner that is 
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different from how [he] ha [d] conduct [ed] [his] business 

previously," (Biging Deel. Ex . X at 1) . Neither argument is 

supportable by the evidence. 

The employment agreements provide guidance as to 

Eisenberg's commission compensation arrangement. The 2007 

Employment Agreement states a definition for "Net Base 

Commission" that excludes " insurer expense payments, override 

payments, profit sharing or any other additional compensation 

paid to [DeWitt] by insurers." (Biging Deel., Ex . X at 6 . ) The 

2012 Employment Agreement likewise states various exclusions 

from "Net Commissions," such as " commission payabl e to sub-

brokers, insurer expense payments, profit sharing, supplemental 

compensation and guaranteed payments paid to [DeWitt ]." (Biging 

Deel., Ex. II at 2.) The clarity of the supplemental and 

contingent compensation arrangement with DeWitt is evidenced by, 

in addition to the terms' inclusion in Eisenberg' s employment 

agreements, its reference in Dewitt ' s email signature blocks 

while Eisenberg was employed at DeWitt: 

DeWitt Stern is compensated through fees and/or 
commissions for services provided to clients. 
In addition to this compensation, DeWitt Stern has 
agreement with most of its insurance markets through 
which it is compensated for insurance placed in these 
insurance markets. These payments are based upon such 
factors as the overall volume, growth, and 
profitability of the total premium placed with each 
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insurer. DeWitt Stern provides additional information 
about its compensation practices at the request of a 
client. 

(Declaration of Charles Johnson dated November 8 , 2016 (" Johnson 

Deel." ) , <JI 7 . ) 

Therefore, as to Eisenberg' s interference claim, the 

proffered evidence establishes that under the terms of the 

employment agreements, DeWitt was entitled to such compensation 

as permitted by the above- mentioned " Net Base Commissions" and 

"Net Commissions" definitions. Engaging in conduct permitted and 

agreed to by Eisenberg does not constitute a breach of contract. 

Furthermore, Eisenberg received all of the "Net Base 

Commissions" he contracted for. Eisenberg' s claims that he might 

have otherwise negotiated higher commissions but for the 

supplemental compensation agreements DeWitt had entered into 

with the insurers they placed business is speculation 

unsupported by submitted evidence. 

As to Eisenberg' s argument regarding the contractual 

provisions as to permitting his prior business manner conduct, 

that section does not relate to Eisenberg' s compensation 

arrangement, which is detailed in a separately titled section of 

the 2007 Employment Agreement directly below. (See Biging Deel. 

Ex . X at 1 . ) To construe it as such would be outside the 
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" clearly expressed language of the contract" and, therefore, 

improper . See, e . g., Evans v . Famous Music Corp., 302 A . D. 2d 

216, 217, 754 N. Y. S.2d 259 (1st Dep' t 2003) (collecting cases), 

aff ' d , 1 N.Y.3d 452, 807 N. E .2d 869 (2004) . 

Lastly, Eisenberg has put forward arguments that DeWitt 

breached its duties of good faith and fair dealing with regard 

to its contractual obligations under the employment agreements, 

arguments never mentioned before. (See Eisenberg Mem. in Opp. to 

Pl .' s Mot . for Summ. J . on Counterclaims at 5- 6 . ) Eisenberg' s 

counterclaim cannot be reasonably construed to constitut e such a 

c l aim. Under such the circumstances, the Court will not now 

consider an argument raised for the first time on summary 

judgment. See Rojo v . Deutsche Bank, 487 Fed. App ' x 586, 588-89 

(2d Cir . 2012) (summary order) (collecting cases holding that a 

district court may not consider a claim raised for the first 

time on summary judgment). 

In short, the terms of the 2007 and 2012 Employment 

Agreements bar Eisenberg' s contract counterclaim. Accordingly, 

Plaintiff ' s motion for summary judgment to dismiss Eisenberg' s 

contractual counterc laims is granted. 
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matter as the [unjust enrichment] c laim.u Mid-Hudson Catskill 

Rural Migrant Ministry , Inc. v . Fine Host Corp., 418 F . 3d 168, 

175 (2d Cir. 2005) (collecting cases); see also Surge Licensing, 

Inc . v. Copyright Promotions, Ltd ., 258 A. D. 2d 257, 258, 685 

N. Y. S .2d 175, 176 (1st Dep't 1999) ("[W]here, as here, there is 

a valid contract governing the subject matter of the parties' 

dispute, recovery in quasi contract for events arising out of 

that same subject matter is precluded.u) . 

No right for additional commission for Eisenberg has been 

established, and his effort to increase his commission, was 

successful but to his entire satisfaction. Eisenberg has 

established only that he sought an increase in commissi on not 

from the terms of the contract with DeWitt but from the insurer. 

No duty of DeWitt or industry has been established which would 

constitute unjust enrichment on the part of DeWitt . 

Accordingly, Plaintiff ' s motion for summary judgment to 

dismiss Eisenberg' s unjust enrichment counterclaim is granted. 

3 . N.Y. Labor Law Counterclaim 

Eisenberg has alleged that DeWitt v iolated New York Labor 

Law based upon Dewitt ' s alleged failure to pay commissions as 
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" agreed- upon" and for having been "willfu l and without good 

faith basis . for believing i ts underpayment of wages was in 

compliance with the law." (Dkt . 61 ｡ｴｾ＠ 129. ) 

N. Y. Labor Law § 191 (1) (c) states that " [e]very employer 

shall pay wages in accordance wi th the fo ll owi ng provisions: 

. A commission salesperson shall be paid the wages, salary, 

drawing account, commissions and all other monies earned or 

payable in accordance with the agreed terms of employment . 

. " N. Y. Lab. Law§ 191(1) (c) ; see also Michalek v . Amplify 

Sports & Entm' t LLC , No . 11 Civ . 508 (PGG) , 2012 WL 2357414, at 

*4 (S . D. N. Y. June 20 , 2012) . Eisenberg contends that unde r this 

law, commissions are considered " earned" at the time specifi ed 

in the employee' s employment agreement and, once earned, those 

commissions become regulated "wages." (See Eisenberg Mem. in 

Opp. to Pl .' s Mot . for Summ. J. on Counterclaims at 10 . ) 

Under New York Labor Law, wages are defined as " the 

earnings of an employee for labor or services rendered, 

regardless of whether the amount of earnings is determined on a 

time, piece, commission or other basis. " N. Y. Lab. Law§ 190(1) 

"Wages" as understood under the law, do not usually include 

items like bonuses, profit - sharing, or other forms of incentive 

compensation unless the incentive compensation is already 
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"earned" by the employee. See Truelove v. Northeast Capital & 

Advisory, Inc. , 95 N. Y. 2d 220, 223- 24 , 738 N. E.2d 770, 715 

N. Y. S. 2d 366 ( 2000) (collecting cases) . "An employee' s incentive 

compensation is ' earned' when the employee acquires a vested 

interest in the award and its payment is not conditioned upon 

some occurrence or left to the discretion of the employer." 

Aledia v . HSH Nordbank AG , No . 08 Civ . 4342, 2009 WL 855951, at 

*3 (S.D. N. Y. Mar. 25, 2009) . "Bonuses and similar incentive 

compensation generally become vested by contract or by the 

awarding of a specified amount." Id . (quoting Truelove, 95 

N. Y.2d at 223-24) . Unearned incentive compensation, like 

commissions, are therefore not wages, and thus the rules 

governing restrictions on wage deductions do not apply. See Levy 

v . Verizon Info . Servs., 498 F . Supp. 2d 586, 600 (E . D. N. Y. 

2007) ; see also N. Y. Lab. Law§ 193. 

As set forth above, the 2007 Employment Agreement provides 

that "Net Base Commissions" is defined as commissions and fees 

actually received, retained, and earned by DeWitt , excluding 

insurer expense payments, override payments, profit sharing or 

any other additional compensation paid to DeWitt by insurers. 

The 2012 Employment Agreement similarly states that the term 

"Net Commissions" does not include insurer expense payments, 

profit sharing, supplemental compensation and guaranteed 
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payments paid to DeWitt , o r commissions payable to sub- brokers. 

These " Net Commissions" are not deemed earned until received by 

DeWitt . Bonuses, such as the ones at issue, are based on the 

Dewitt ' s financial success rather than Eisenberg' s performance 

and are thus not considered wages and fall outside the Labor 

Law ' s parameters. See Truelove, 95 N. Y.2d at 223-24. 

Eisenberg' s employment agreements lay out the parameters of 

Eisenberg' s compensation, and nothing in the Labor Law precludes 

the commission' s structure t o which DeWitt and Eisenberg 

expressly agreed. See Levy, 498 F. Supp. 2d at 601 (" Where a 

compensation plan provides that incentive compensation is not 

earned until the end of a production period-when appropriate 

adjustments can be made to calculate the ' net figure[s]' to 

which employees are entitled- the incentive compensation does not 

vest, and thus does not qualify as ' wages,' until after the 

amounts due are determined." (citing Dean Witter Reynolds Inc . 

v . Ross, 75 A. D.2d 373, 429 N. Y.S . 2d 653 (1st Dep' t 1980)) . 

Given the terms of the 2007 and 2012 Employment Agreements, 

the N. Y. Labor Law in applicable. Accordingly, Plaintiff ' s 

motion for summary judgment to dismiss Eisenberg' s labor law 

counterclaim is granted 
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The Daubert Motion to Exclude the O'Neill Testimony and Report 
is Moot 

Defendants have moved to exclude the expert report and 

testimony offered by DeWitt of its damages expert, Pamela M. 

O'Neill. 

Given that Dewitt's claims have been dismissed as set forth 

above, the O'Neill Testimony and Report are moot and the motion 

is thereby dismissed. 
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Conclusion 

For the foregoing reasons, Defendants' motion for summary 

judgment is granted, Plaintiff ' s motion for summary judgment is 

denied, Plaintiff's motion for summary judgment on Defendants' 

crossclaims is granted, and Defendants' motion to exclude the 

O' Neill Testimony and Report is dismissed as moot. 

It is so ordered. 

New York, NY 
Junei.,.3 , 2017 

U . S.D.J. 
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