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Pro se petitioner Phillip McKelvey (“Petitioner) seeks a wiit of habeas ¢ofpus purstiant

.

to 28 U.S.C. § 2254, following his state cenviction, upon a jury verdicts of two couints of Rape in
the First Degree, in violation of New York State Penal Law § 130.35(1); one count of Attempted
Rape in the First Degree, in violation of New York State Penal Law §§ 110.05(1), 130.35(1);

four counts of Criminal Sexual Act in the First Degree, in violation of New York State Penal

Law § 130.50(1); and three counts of Sexual Abuse in the First Degree, in violation of New York
State Penal Law § 130.65(1). For these crimes, Petitioner was sentenced to an iﬁdéteﬂﬁinate g

term of 75 years to life imprisonment. Petitioner is presefitly incarcerated at Attica Correctional

=

Facility ih Attica, New York.

In his petition for a writ af habeas ¢orpus (Petition Under 28 U.S.C. § 2254 For Writ of S @
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~

Habeas Corpus by a Person in State £ustody, dated May 14, 2013 (“Pet.” or “Petition”) ) >
(Dkt. 1)), Petitioner alleges that his gustody is unlawful due to prosecutorial misconduct and

other imptoprieties-in his grand jury proceéeding, and that his constitutional rights were violated

when he was arrested without probable cause, denied his right to confront an adverse witness, > 4

denied due process of law, and denjed the effective assistance of counsel. Respondent Mark
dt (“Respondent”), Superintendent of Attica Cortectional Fa ili 7, argues that Petitioner’s /{m
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various claims should be dismissed as procedurally barred, non-cognizable, athaiair nverit.
Forthe reasons set forth below, | recommerad e Petition be dismissel its entirety

BACKGROUND

A. Factual Background

Based on the evidence presented by the prosecution at Petitioner’s trial, agizethm
below, Petitioner sexuallysaaultedhree diffeent women, who, for privacy purposes, are
referred to herein by their initials.

1. Attack On W.B.

At about 10:30 p.m. on July 19, 20@8ter having pent the day smokingrack,W.B.
left her friend’s apartment on West 144th Street between Seventh and Eighth Av&aees. (
Transcript of Trial, conducted Oct. 29, 2007, to Nov. 1, 200ial Tr.”), at67-68, 102-03.) As
W.B. walked north on Seventh Avenue, Petitioner approached her and asked if she “want[ed] to
make some extra money.1d(,at 70-71, 104.) W.B. said “no” and continued to walk past
Petitioner. See id, at 70-71, 104-05.) Petitioner then responded, “You're going to anyway,” and
grabbed W.B. around the neck, sayidgn’t even think about it or I will kick your ass.'Sée
id., 70-72, 104-05.) Petitioner was six feet, two inches tall and weighed 210 po8eddd, at
214.) W.B. was five feet, three inches tall and weighed 103 pouSéds. id, at 72-73.)

Petitioner then led W.B. across Seventh Avenue, passing two pffic®along the
way. Seeid at71-73, 105.) The police officers did not notice W.B., despite her efforts to
make eye contact with themSede id, at 71, 106.) After passing the officers, Petitioner put W.B.

in a headlock and warned her againsntyyto escape, thagening to “slap the shit out of [her]”

! Respondent’s submissions to this Court were made under seal, given that thed reveale
the identity of rape victimsFor the same reason, this Court has directed that Plaintiff’'s “Notice
of Motion” and attachment thereto (construed by this Court as his reply submigiiq) be
placed under seal.
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if she did not comply with his demanddd.(at 73, 107.) Petitioner then dragged W.B. to a
church courtyardyerbally thratened W.B. again, and then slapped h&ee(id.at 73-74.)
Petitionerdirected W.B. down a staircase to a sunken area within the courtyard, where
another man was waitingnd told her to kneel down and remove her pants and sieesd.(
at74-75, 108, 130.) Fearing for her safety, W.B. compli&ee(id) Petitiorer then anally,
vaginally, and orally raped her, taking turns with his unidentified accompl8ee Id, at 76-80,
111-12.) W.B. tried to escape up the staircase, but one of the men pulled her back down by her
legs,and Petitionethreatened to “fucKher] up if [she] tried it again.” Id., at81, 130-32.)
Petitionerand the other man resumed tragiack and, after about 20 or 25 minutestitioner
ejaculaéd in W.B.’s mouth. ee id.at81-82, 113-14.) The two men then fled the courtyard,
ordering W.B. to stay there for “a few minutesld.(at81-82.)
Still holding Petitioner’'s semen in her mouth, W.B. walked directly to the 32nd Police
Precinct. $ee id.at82-83, 85-86, 114.) She told an officeattkhe had been raped and thla¢
still had one of heattacker's semen in her mouth and underwe8ee(id.at85-86, 114-16.)
W.B. st some of the semen into a plastic bag, and was told by the police to continue to hold the
remaining semen in her mouthile Police Officers Rashied Ricldson and Richard Flaherty
took her to Harlem Hospital.Sée id.at86, 114, 253-55, 262-64, 344-45.) W.B. was eventually
examined by Dr. Joseph Bobrow, the obstetrician and gynecologist on duty at th¢Sameéd.
at329-32.) Bobrow performed an @nhal and external forensic examioat including with the
use of a “rape kit.” Ifl., at86, 121, 330-35.) Bobrow observeatkVv.B. had “minor abrasions
on her knees” it were consistent with protracted kneeling on a rough surface, but detected no
injuries to her vagina or anusatiwere consistent with forcible intercours&e¢ id.at 333-35,

340.) Bobrow testifieattrial, though, thatit was “not uncommon for rape victims to not have
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any trauma to the genital areald.(at339.) When asked at trial if she recognized the man who
raped her, W.B. responded, “I'm not 100 percent sure, but [Petitioner] looks lilatdhker].”
(Id., at83.)

2. Attack on M.L.

Sometme between 11:00 p.m. and midnight on July 26, 2005, M.L. was sitting on a
bus-stop bench in front of Harlem Hospital, when she and Petitioner began to conSeesal, (
at174-75, 194-95, 197.) Eventually, they walked to a store where Petitioner bought M.L. a soda.
(Seeid.at175, 196.) Petitioner then offered to buy M.L. somethingtata nearby
restaurant. See id, at 176, 197.) M.L. agreed, and they walked to the restaurant, only to
discover it was closed.Sée id.at177, 197.) Clainmgthathe had to stopthome, Petitioner
then led M.L. to the same sunkarea within thehurch courtyard where, one week earlier, he
had raped W.B. See id at177, 367.) As they reached the bottom of the staircase, Petitioner
grabbed M.L.’s hair, pressed a sharp object against her neck, and ordered her tdhhegmove
clothes. Gee id at177-78, 201-03.) M.L. told Petitioneratshe would do watever he
wanted, and pleaded with him not to hurt h&8ed id, at 178.)

Petitioner ordered M.L. to perform oral sex on him; in response, M.L. “whimper[ed],”
and Petitioner struck her on the heaed id.at 178-79.) After orally raping her, Petitioner
threw a condonat M.L. and ordered her to put it on himSele id.at179, 198.) M.L. complied
and Petitioner proceeded to rape her vaginalBee(id.at 179-80.) When he finished raping
M.L., Petitioner took off the condom and threw it on the grouee (d, at 184, 198.) He then
pushed M.L. to the ground, emptied the contents of her pocketbook onto the ground, and told her
to count to 50 or 100 before leaving the courtyafkee(id.at 180.) Eventually, M.L. left and

headed t¢darlem Hospital. $ee id.at 180-81, 198.)
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M.L. arrivedat the hospital and reportedattshe had been rapedSee id.at 181.)
Shortly thereafter, Police Officers Richard Flaherty and Carla$/met M.L at Harlem
Hospital. Gee id.at181, 258, 267-68.) M.L. was eventually interviewed by Dr. Jenny Castillo,
who was on duty in the emergency roor8e€ id at 150-51.) M.L. told Castillo it she had
been raped and complained of pain in her head and krfees.id.at 152.) Castillo performed
an internal examingin, including with the use of a rape kit, and found no signs of forcible
intercourse. $ee id, at 155-59, 181, 199.At trial, Castillo explained tt many rape victims
show no signs of physical trauma, particularly if a lidted condom is usedSée id.at 145-
50, 156-58, 162.)

Not long after M.L. had been examined, Detective D&nckra recovered a used
condom and an open condom wrapper from the church courtydeé. id. at 41-43.) On
July 28, 2005, Irene Wong, a criminalist with the New York City Office of the Chexfit4l
Examiner, tested the condom and found DNA from spmeifs that matched the DNA in the
semen that had been recovered from W.B.’'s moulee (d.at422-23.) In the following days,
M.L. worked with Detective Julia Collins to identify the man who raped her, but M.L. did not
recognizeher assailant in any diie photographs of suspects that she viewgde (d.at
182-83, 368.)At trial, though, M.L. identified Petitioner as the one who had raped her on July
26, 2005. $ee id.at183.)

3. Attack on S.P.

At around midnight on or about May 26, 2006, S.P.Heftfriend’s apartmerdn
Seventh Avenue between 141st and 142nele$s, where she and the friegmad been smoking
crack together. See id.at 287-89, 397-400.) Upon leaving the apartment, S.P. went to buy a

sodaata nearby store.Sge id, at 289, 317.) On her way back to the apartment, S.P. was struck
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in the mouth by Petitioner, who was dressed in a black aatigue jacket and a black haSee
id., at289-91, 293, 317.) Petitioner put an orange box cutter to S.P.’s neck and said “shut the
fuck up, bitch . . . just walk.” Id., at 290-91, 323-25.)

Petitioner forced S.P. to the back of a schoolyard, made her kneel in dog feces, put on a
condom, and forced her to perform oral sex on hiSee(id.at 291, 297, 315, 323.) Petitioner
then told S.P. to turn around and pull her pants doweh, gt 291.) Before S.P. did so, however,
Petitioner heard “some guys” enter the area, told S.P. to “sit thetpdaunt to 50,’andthen
fled. (d.,at292-94.) S.P. walked backher friend’sapartment and told him wahhad
happened. See id at297, 311, 401, 403.) Accompanied by her friend, S.P. then went to look
for a police officer. $ee id, at297.)

S.P. found a police van, told the officers insicat 8ine had just been sexually assaulted,
and described the assailangeé id.at 297, 311-14, 401.) After driving off for a minute, the
officers returned and said that they “didn’t’s8eP.’s attacke the officersdid not write a formal
incident report. $ee id.at297, 313-14, 401.At trial, S.P. identified Petitioner as the man who
had assaulted her and forced her to perform oral sex on Biee. id.at 291.)

B. Procedural History

1. Petitioner’'s Arrest

On July 10, 2006, S.P. was shopping near 125th Street and Fifth Avenue when she
walked past Petitioner.Sge id.at 299-300.) S.P. ran to a police car, wherefebad Officer
Anthony McNeil arl his partner, Officer Park(See id.at211-12, 315.) Pointingt Petitioner,
S.P. told the officers, “[that] is the guyatfraped me.” $ee id.at212, 300.) At thattime, S.P.
told McNeil thatthe atack had occurred abotwto weeks earlieralthough it had actually been

six weeks since the assau(Bee id.at 233-35, 300.) McNeil then approached Petitioner and
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asked if he knew S.P., and Petitioner replied ‘finle had never seen her in his entire life.”
(Seed., at213.)

McNeil took Petitioneinto custody and brought him to the precindigene Detective
Collins interviewed him and, with Petitioner's consent, obtained swabs of his Dbé&&. id.
at213, 369-70, 378-79.) Criminalist Wong then tested the DNA and foand thatched the
DNA in the semen from W.B.’s mouth and the condomveped after the attack dvi.L.
(Seeid., at 423-24.) On July 11, 2006, Officer McNeil executed a search warrdpe@ioner’'s
apartmentyecovering an orange box cutter antblack army fieldacket; among other items
(See id.at219-22, 225-26.)

2. Pretrial Proceedings

Shortly dter Petitioners July 10, 2006 arrest, the prosecution filed a Felony Complaint
charging Petitioner with several crimes arising fromsveualassaultof W.B., M.L., and S.P.
(SeeAnswer in Opposition to the Petition for a Writ of Habeas Corpus, dated Aug. 27, 2013
(“Answer”) (Dkt. 9),Ex. G2 at 38) In that Felony Complaint, the prosecution stated that
Pditioner hadattacled S.P. on June 23, 2006d.]

On August 11, 2006, by New York County Indictment Number 4080/06, a grand jury
charged Petitioner with two counts of Rape in the First Degree; one countopfdteRape in
the First Degree; four counts of Criminal Sexual Act in the First Degrese counts of Sexual
Abuse in the First Degree; and one count of Kidnapping in the Second De§ynseve(,Ex. B,
at 3) The Indictment, based on the information presented to the grandpeaified that

Petitioner’s criminal conduct towafslP. had occurred on May 26, 2006, and not on June 23,

2 While Respondent’s answer to the Petition is available on the public docket, the
Exhibits to that document were filed under seal.

7
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2006, as had been chargedhg original Felony Complaint(SeeTranscript of Pretrial
Proceedings, conducted Apr. 24, 2007 (“4/24/07 Tat)34.)

Petitioner moved to suppreee results of the DNA swab test, as well as certain
statements he made the policeand, on April 23 and 24, 2007, a pretrial
Mapp/DunawayHuntleyhearing was held befotbe Honorable Arlene Goldberg, J.S.C., in the
Supreme Court of New York, New York County(SeeTranscript ofPretrial Proceedings,
conducted Apr. 23-24, 2007 (“4/23/07 "Jyat 1-110; 4/24/07 Tr., at 1-40.At the outset of that
hearing, Petitioner’'s counsel raised the issue of the change in the date ohé&tialleged
assault ofS.P., as between the Felony Complaint and the Indictment, and asked that he be
provided with the opportunity to review any paperwork that could “illuminate th[ehdigin”
between the dates contained in each dasum(4/23/07 Tr., at 9.) In response, the prosecutor
stated to the Court:

There is no other paper work, your Honor. 1 thinkill be clear,

from the nature of the testimony, when the [Petitioner] is

ultimately placed under arrest, the victim has not even stated when
the incident took place. He’s under arrest before that. She doesn’t
remember when it took place. Originally she thought it was, |

think you'll hear from the testimony, approximately a month prior

to the date that she points out the defendant on the street. Through
investigation of other witnesses — again, which are not relevant to
this hearing, it's subsequent to the defendant being placed in
custody — we were able to narrow that date down significantly to
the date we believe it happened which was the evening oBlay
2006 into May 27, 2006; but all of that investigation happens
subsequent to the defendant being placed in custody.

(Id., at 910.)

3 This hearing was held pursuant to: §3pp v. Ohigp367 U.S. 643 (1961), to
determine whether physical evite sought to be used against Petitiangs obtained illegally;
(2) Dunaway v. New Yorki42 U.S. 200 (1979), to determine whether there was probable cause
for Petitioner’s arreseaind(3) People v. Huntleyl5 N.Y.2d 72 (1965), to determine whether any
statements made by Petitiorshould be suppressed.
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The court denied Petitionsrsuppressiomotion in its entiretyfinding that there existed
probable cause for Petitioner’s arrest, that Petitibadrvoluntarily waived hiMiranda rights,
and that Petitiondnad consented to the taking of the DNA swal&eed/24/07 Tr., at 28-39.)

3. Trial

a. Testimony at Trial

On October 29 to November 1, ZD(Petitioner’s trial was heldh the Supreme Court,
New York County, before the Honorable Edward McLaughlin, J.SSee generallyrial Tr.)
At trial, anumber of witnesss testifiedas detailed abovede supraat Backgroundbection A)
regarding the sexual assaults against W.B., M.L., and S.P, including the tbgeel aflctims
themselves, severaleW York City Pdice Department officers (Detectives Mdkown, Julia
Collins, and David Rivera, and Police Offic&&hardFlaherty, AnthonyMcNeil, andRashied
Richardson), the two physicians who examined W.B. and M.L. after the assaslt3q&eph
Bobrow and Jenn@astillg), a criminalist from the New York City Office of the Medical
Examiner (Irene Wong), arttie friend whose house S.P. had visited both before and after she
was assaulted.SeeTrial Tr.)

The defense called Police Officer Carlos Matos as its only direct witnessat (
440-52.) Oncrossexaminationof W.B., M.L., and S.PPRetitioner’s trial counsel tried to
suggest, through his questioning, that each of these claimed victims had actualtyetbttse
have sex with Petitioner in exchange for money or drugs, andalsetyreported the incident
as rape after Petitioner failed to payd.(at 98, 133-36, 207-08, 324-25.) On summation,
Petitioner’s counsel proffereslich adefense- that defendant did not have sex with W.B., M.L.,

and S.P. forciblyr without their consent, buatherthat he tricked them into performing
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consensual sexual acts in exchange for money to support their drug habits, despatethiae
he never intetted to pay them.Id., at 468, 470-73, 482-83.)

b. Verdict and Sentencing

On November 1, 2007, the jury returned a verdict of guilty on four counts of Criminal
Sexual Act in the First Degretiiree counts of Sexual Abuse in the First Degree, two counts of
Rape in the First Degree, and one count of Attempted Rape in the First Delgreat §72-734
On December 13, 200Justice McLaughlin adjudicated Petitioner a persistent violent felony
offender based on a 1996 conviction for Kidnapping in the Second Degree and a 1990 conviction
for Assault in the Second Degree. (Transcrigbentencing’roceedingconducted Dec. 13,

2007, at 17.) The court then sentenceetitioner to an aggregate term of imprisonment of
75years to life. (Id., at 833.)
4. Direct Appeal

In June 2010, Petitioner, through counsel, filed a direct appeal in the @ppaiVision,
First Department. SeeAnswer, Ex. A Petitioner'sAppellate Brief)) In his appellate brief,
Petitioner raised two claimgl) that the verdict was against the weight of the evideidce (
at10-19), and?2) that hs sentence was excess{ie, at 2023). Neither of the claims that
Petitioner raised odirectappeal are presented in his current haPegision.

On December 9, 2010, the Apgad Division unammously affirmed Petitionés
conviction, findingdfirst that “[t]he verdict was not against the weight of the evidence.”
(Answer, Ex. C, at 68 (Decision and Order of the Appellate Divisge®;alsd?eople v.

McKelvey 911 N.Y.S.2d 627 (2010).) In that regard, the court noted that there was “no basis for

4 Justice McLaughlin had previous ruled, pursuant to the agreement of the patties, tha
would not submit the Kidnapping charge against Petitioner to the jltyat(428-29.)

10
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disturbing the jury’s credibility determations as to each of the three incidentd”)( andthat
“[e]ach of the three victims provided credible testimorgt #stablished the element of force
beyond a reasonable doubid.j. As to Petitioner’s sentencée Appellate Divisiorheld hat
Petitioner’s claim that the trial court abused its discretigmramouncing his sentence was
unpreserved, and it declined to review that claim in the interest of jushiceat(68-69)

By letter dated December 13, 2010, Petitioner sought leave to appeal to the New York
Court of Appeals. feed., Ex. D.) TheStateopposed the leave ap@ion, stting thatthere
were no questions of lawhich meried further appellate revie Seed., Ex. E at 2.) On
March 3, 2011, the Court of Appeals issued a cedtBadenying leave to appe&ee People v.
McKelvey 16 N.Y.3d 833 (2011).

5. Section440.10 Motion to Vaate theJudgment

On September 2, 2011, Petitionactingpro se moved to vaate the judgment of
conviction, pursuant to Section 440.10 of M&w York Ciminal Procedure Law (SeeAnswer,
Ex. G.) Inthat motionPetitioner argued #t (1) thetrial court lackedyrisdictionbecause the
Indictmentreturned by the grand jughargedhat the assault against S.P. occurred on a different
date than that originally specified in the Feloryngflaint; (2) the prosecutor had committed
misaonduct in the grand jurgroceeding®y introducing perjured and unsworn testimony and
depriving Petitioner of his right to appear; Bjtitioner’sconstitutional rightsinder the Fourth,
Sixth, and 14th Amendmenigere violated when he w4a) arrested without probable cause,
(b) denied the opportunity to crosgaminethewitness whose testimg led to the revision of
the date of the assault against SaRd (c)denied due process due to prosecutorial misadndu
the grand jury proceedingand (4)Petitioner was deprived of effective assistance of counsel,

when his trial counsel faile@) to object to the change of thate of the assault agair&P,

11
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(b) to inquire as to why colposcopic testing was not performed on the complaifers,
secure the opportunity fétetitioner to apear before the grand jury, (d) to subpo@&etitioner’'s
cell-phone records for May 26, 2006, and (e) introduce Petitioner’s videotaped patieraesit
into evidence.

The Statefiled an opposition t&etitioner’sSection440.10 motion, arguing &
Petitioners claimregarding the amendment of thetedof the S.Passaulhadnotbeenraised on
appeal andwasthereforeprocedurally barregursuant toN.Y.C.P.L. § 440.10(%c).6 (Answer,
Ex. H, at 2.) TheStatefurthercontenad thatPetitioner’sineffectiveassistancef-counsel
claims werameritless undeboth federal and state lavid., at 45 (citing Strickland v.
Washington466 U.S. 668 (1984Feople v. Baldi54 N.Y.2d 137 (1981))

On March 13, 2012he trial courtdenied Petitionés Section 440.1@notion in its
entirety. (Answer, Ex. I.) The court heldah“[t]he difference in the [S.Fasswl{ dates did not
deprive the Supreme Court of jurisdiction,” which was obtained “upon the filing of the
indictment] because “[t]he law does not prevent the prosecutor from presenting evidence to the
grand jury that the crime occurred on a date different from the date alletiedanminal court

complaint.” (d., at2(citing N.Y.C.P.L.8 10.20(1)People v. Black705 N.Y.S.2d 696, 698

> A colposcope is “a gynecological tool that magnifies and photographs wheresimjurie
trauma may be visible Gersten v. Senkowski26 F.3d 588, 594 (2d Cir. 2005), and can reveal
vaginal abrasions that would be invisible to the nakgrlseeBatchilly v. NanceNo. 08cv7150
(GBD) (AJP), 2010 WL 1253921, at *39 (S.D.N.Y. Apr. 2, 20X6port and recommendation
adopted No. 08cv7150 (GBD) (AJP), 2011 WL 1226260 (S.D.N.Y. Mar. 30, 2011).

® The State also argued that Petitioner’s claim regatti@gufficiency of the evidence
was procedurally barred due to his failure to raise it on app&aswer, ExH, at 2) In this
regard, the State was apparently referring to Petitioner’s prosetutisconduct claim, as
Pditioner's Sectiord40.10motiondid not include a challenge to the sufficiency of the evidence
leading to his conviction, but Petitioner did state that, due to the alleged introductiojudger
and unsworn testimony before the grand jury, he “[qJuestion[ed] the suffigjesi[fthe]
evidence” presented during that proceedird, Ex. G.)

12
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(3d Dep’'t 2000) (holding that grand jury is free to makendependent determination as to
whether there is reasonable cause to believe that the defendant committed the cgetk char
even if there are defects in the felony complaint, and that a valid indictment sigsettse
felony complainy).)

Thetrial court furthertheldthat Petitioner’s claim regarding theosecutor’s subornation
of perjured or unsworn testimony before the grand jury was procedurally barnesivegA EXx. I,
at 3.) On this point, the court noted that the Appellate Division had tbandPetitioner’s
conviction was not against the weight of the evidertg @nd that, under state procedural law,
Petitioner “cauld not have raised, on a direct appeal from a judgment of conviction supported by
legally sufficient trial evidence, a claim that the indictment was based on fstisecey”

(id. (citing N.Y.C.P.L. § 210.30(6); case citation omitted)Accordingly, the trial court found
that Petitioner couldotraise “that same claim in a postjudgment motiond’) (“In any event,”
the court stated, “the ddrent dates contained in the criminal court complaint and in the
indictment do not provide a factual basis for concluding that the prosecutor subornedaterjury
the grand jury.” Id., at 34 (citingN.Y.C.P.L. 440.30 (4)(b)).)

In disposingof Petitioner’s constitutionadlaims for violations of his rights under the
Fourth Amendment, the Confrontation Clause of the Sixth Amendment, and the Due Process
Clause of the 14th Amendment, tin@l court found that: (1pPetitioner was barred from
relitigating any claims regarding the legality of his arrest, as such clairftslete been raised

on appeal, and that, in any event, the police haldglyle cause to arrest him; (B right to

"Under New York law, where the Appellate Division makes a determination that a
verdict was not “against the weight of the evidencei{did in this case), the court necessarily
also determines that the evidence was not legally “insufficient” to support thietvétarker v.
Ercole 666 F.3d 830, 833 (2d Cir. 2012).

13
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confront witnessesid not apply ina pretrial proceeding; and (Bgtitioner was not denied due
process because any conflict between the dates in the Felony Complaint aaditthrestn
merely created a factual question to be resolved by the jldtyat(45.)

The court also rejected Petitioner’s ineffectagsistancef-counsel claimsfinding that
defense couns&lould have had no legal basis upon which to challenge the validity of the
Indictment(id., at5 (citing N.Y.C.P.L. § 440.30(4)(3), that Petitioner’s conclusory statement
that his counsel failed to facilitatesrppearance before the grand jury didt establish a Sixth
Amendment violation, and that counsel was notfeative infailing to inquire of witnesses at
trial why colposcopic testing wastperformed on the complaining withnessasPetitioner
provided no support for his contention that such testing would have shown that he did not
commit any crimdid). The court further held #t counsel was naheffective infailing to
subpoena certain of Petitioner’s cell-phone records, as the prosecution had actuallyatpoe
those records, only to learn thihe records were unavailable because Petitioner’s service
provider had not preserved thenid.(at 56.) Finally, the court noted thRetitioner’'s
exculpatory statementsiade on videotape to the polieesre “inadmissible seléerving
hearsay,” and that counsel was therefore not ineffefdiveot offering the recording into
evidence. Id., at 6)

Petitioner sought leave to appeal to the Appellate Division from the trial counta dé
his Section 440.10 motioaftaching a memorandum of law in which he raised each of the issues
that were before theeial court. Seed., Ex. J.) The State opposed the applicatsae (id,

Ex. K), and, by Order dated October 11, 2012, the Appellate Division summarily deniedoleave t

appeal ¢ee id, Ex. L). Petitioner moved to @rgue thalenialof leave éee id Ex. M), and, by
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Order dated~ebruary 25, 2013, the Appatt Division denied the motion for reargumesad id,
Ex. P).

0. Petition for Writ of Habeas Corpus

On May 14, 2013, Petitioneactingpro se filed a petition for a writ of habeas corpus.
(SeePet) In the Petition, Petitiogr argueghat his conviction should be reversed on the grounds
that

(1)  Thetrial court lacked jurisdiction over his case, due to the
prosecutor’s presentation of evidence to the grand jury that
resulted in a variance in the date of the third attacketween the
Felony Complaint and the Indictment;

(2) In the grand jury, the prosecutor (a) suborned perjury,
(b) introduced unsworn testimony, and (c) denied Petitioner his
right to appear;

3) Petitioner’s Fourth, Sixth and 14th Amendment rights were
violated because (&)s arrest was not supported probable
cause, (bhe was not afforded an opportunity to confront the
witness who supplieche changed date of the S.P. asshaitd
(c) the prosecutor cireavented stutory requirements by
presenting evidence to the grand jury indicating that the assault of
S.P. to& place on a different date thdrat specified in the Felony
Complaint;

(4) Trial counsel was ineffective iiailing (a) to investicate why
Pettioner was not permitted to testify in the grand jury end
failing to move to dismiss the indictment omtbasis,(b) to
guestion why the date for the third sexual assauttréidl between
the Indictment and the Felony Complaift) to obtain Petitioer's
cellular phone recosrdforMay 26, 2006,and (d)to question why

8 The basis of Petitioner’'s Confrontation Clause claim is not éntitear, but,
construing the Petition liberally, Petitioner seems to be contending thashealale to confront
the witness who provided to the grand jury the revised date of the charged crimesSagains
because Petitioner was not, himself, given the opportunity to appear beforenth@igyaand/or
because the witness was never called to testify at either the pretrial suphessing or trial.
(SeePet. 112, GROUND THREE (a).)
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the hospital did not perform colposcopic exaations of the
complaining rapeictims.

(See generally idl

DISCUSSION
APPLICABLE LEGAL STA NDARDS

A. Statute of Limitations

Under theAntiterrorism and Effective Deth Penalty Act (“AEDPA”), a habeas petition
must be filed within a ongear limitations period beginning on thatést of four @tes, usually
“the dak on which the judgment became final by the conclusion of direct review or the
expiraton of the time for seeking such review.” 28 U.S.C. § 2244(d)(1¥&¢;also Williams v.
Artuz 237 F.3d 147, 150-51 (2d Cir. 2001) (judgment becomes “final” for purpoSectdn
2244 upon “the completion of direct apagd review in thetate court system and eithtee
completion of certiorari proceedings in the Unitedt&t Supreme Court, or — if the prisoner
elects not to file a petition for certiorarithe expiraion of] the time to seek directview via
certiorari” (citatons omited)). Under AEDPA, moreover, “[tlhe time during which a properly
filed appliaton for Staite post-conviction or other calieral review with respect to the pertinent
judgment or claim is pending shall not be counted toward” theyeaelimitation period
established by subsection 2244(d). 28 U.S.C. § 2244(d)(2).

B. Exhaustion of State Judicial Remedies

As a general matter,faderal court may not consider a petition for a writ of habeas
corpus unless the petitioner has exhausted the remedies available in the s&te28durs.C.
8 2254(b)(1)(A);see also Baldwin v. Regdell U.S. 27, 29 (2004icard v. Connor 404 U.S.
270, 275 (1971). To satisfy the exhaustion requirement, a habeas petitioner must hgve “fairl

presented” his claims to the state couttereby affording those courts the “opportunity to pass
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upon and correct’ alleged violations of . . . prisoners’ federal riglitecard, 404 U.Sat 275
(quotingWilwording v. Swensoidl04 U.S. 249, 250 (1971)). A petitioner may accomplish this
in several ways, including by citing relevant provisions of the federal Cormtitutihis

appellate briefsee Davis v. StracR70 F.3d 111, 122-23 (2d Cir. 2001), or by relying on
“pertinent federal cases employing constitutional analyRisstici v. Philligs, 308 F. App’x 467,
469 (2d Cir. 2009)igternal quotation marks and citation omitted)

Aside from setting out the federal nature of his claims, the petitioner must also, for
purposes of the exhaustion requirement, present those claims to “the highest court of the
pertinent state.Larocco v. Senkowsks5 F. App’x 740, 742 (2d Cir. 20QFBossett v. Walker
41 F.3d 825, 828 (2d Cir. 1994) (citation omitted). In New York, for a claim that can be raised
on direct appeal, a petitioner must first appeal his conviction to the AppellatgoDiand then
seek “further review of that conviction by applying to the Court of Appeals fertdicate
granting leave to appealGaldamez v. Kean&894 F.3d 68, 74 (2d Cir. 2005). A request for
leave to appeal tdhé Court of Appeals may be made by a letter submission that encloses the
briefs and other documents that were before the lower cdbetsid A courtwill deem the
exhaustion requirement satisfied where the “fair import” of the total applcsiigges a
request for review of the constitutional claims raised in those submiss$tbras.75-77.

To exhaust a claim raised before the state trial court in a collateraigoasttion
motion, as in a motion made pursuant to Section 440.10 of the New York Criminal Procedure
Law, the petitioner must seek leave to appeal the denial of the m&#enTure v. Racefte
No. 9:12¢v-1864JKS, 2014 WL 2895439, at *4 (N.D.N.Y. June 26, 2014) (claim unexhausted
where petitioner did not seek to appeal denial of Section 440.10 magengjsdlein v.

Harris, 667 F.2d 274, 283-84 (2d Cir. 198Ramos vWalker, 88 F. Supp. 2d 233, 234 n.3
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(S.D.N.Y. 2000) (noting that “[a]n order denying a Section 44[idlion] is appealable to the
intermediate appellate court by leave of a judge thereof granted uradien30.15[,] . . .
[although] [t]here is no provision in New York law for an appeal to the Court of Appealsafiom
order denying leave to appeal from an order denying a Section 440.10 motion” (icitatrals
omitted)).

Despite the exhaustion requirement set out in AEDPA, the statute also proeitidet
federal court maproceed taleny an unexhausted habeas claint is apparent that the claim is
without merit. 28 U.S.C. § 2254(b)(2) (“An application for a writ of habeas corpus may be
denied on the merits, notwithstanding the failure of gp@ieant to exhaust the remedies
available in the courts of the State.”)

C. Standard of ReviewUnder AEDPA

If a petitioner’s federal constitutional claim has been adjudicated on the nyettits b
state court, then the federal court must accord substaetekdce to the state court’s decision
under the standard of review dictated by AEDFSee28 U.S.C. § 2254(dBellan v. Kuhlman
261 F.3d 303, 311 (2d Cir. 2001) (noting that “adjudicated on the merits” means “a decision
finally resolving the parties’ claims, witles judicataeffect, that is based on the substance of the
claim advanced, rather than on a procedural, or other, grpumté relevant section &EDPA
providesthat

[a]n application for a writ of habeas corpus on behalf of a person in
custaly pursuant to the judgment of a State court shall not be
granted with respect to any claim that was adjudicated on the
merits in State court proceedings unlessaifijedication of the

claim— (1) resulted in a decision that was contrary to, or involved
anunreasonable application of, clearly established Federal law, as
determined by the Supreme Court of thated States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
Stae court proceeding.
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28 U.S.C. § 2254(d). In addition, undgdEDPA, wherenot manifestly unreasonabke state
court’s factual findings are presumed correct, and can only be overcome bgntleamvincing
evidence.28 U.S.C. § 2254(e)(1).

UnderAEDPA, a state court’s decision is contrary to clearly established federal law
where the state court either applies a rule that contradicts governing lastts@t Supreme
Court precedent, or “confronts a set of facts that are materially indisiaple from a
[Supreme Court] decision” and arrives at a different revitliams v. Tayloy 529 U.S.
362, 405-06 (2000)An unreasonable application of clearly established federal law occurs when
the state court identifies the correct governing legal principle, but unreasapahbs that
principle to a “set of facts different from those of the case in which theiplerwas
announced.”Lockyer v. Andradeb38 U.S. 63, 73-76 (2003). The state court’s decision “must
have been more than incorrect or error#prather, “[tjhe state court’s application must have
been ‘objectively unreasonable.Wiggins v. Smith639 U.S. 510, 520-21 (2003) (quoting
Williams, 529 U.S. at 409). In order to be entitled to habeas relief, the petitioner must show that
“the statecourt’s ruling on the claim being presented in federal court was so lacking in
justification that there was an error well understood and comprehended in exstingylond
any possibility for fairminded disagreementarrington v. Richter562 U.S. 86, 103 (2011).

When this Court proceeds to consider a substantive claim that has not been decided by
the state courts on the merits, this Court must consider the claim ushel@oacstandard of
review. See Carvajal v. Arty633 F.3d 95, 111 n.12 (2d Cir. 201d9rt. deniedl32 S.Ct. 265;
seealso Bell v. Millef 500 F.3d 149, 155 (2d Cir. 2008ith v. Fischer957F. Supp. 2d

418, 434 (S.D.N.Y. 2013).
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Il. THE PETITION SHOULD BE DISMISSED .

As a threshold matter, this Court fsxthat the Petition was timely filed. On March 3,
2011, the New York Court of Appeals issued a cedi@alenying Petitioner leave to appeal
from the Appellate Division’s affirmance of his convictioBee McKelveyl6 N.Y.3d at 833.
Accordingly,Petitioner’s conviction becameal, and the onerear satute of limitatons period
began to run, 90 days later, on June 1, 2D&]1pnthe date on which Petitioner’s time to seek a
writ of certiorari to the United States Supreme Court expiBzbe28 U.S.C. 8244(d)(1)(A);
Saundery. Senkowskb87 F.3d 543, 547 (2d Cir. 2008)T]he limitatons period for stte
prisoners therefore begins to run only after the denial of certiorari or th@tepof time for
seeking certiorari.” (internal quatton marks and citabn omitted)).

The limitatons period then ran for 93 days, until September 2, 2011, when Petitioner
filed hiscollateralmotion to vaate the conviction. eeAnswer, Ex. G.) Tatmotion was
pending until February 25, 2013, when the Algte Division denied his motion for reargument.
See28 U.S.C. § 2244(d)(28malls v. SmitiNo. 05cv5182 (CS), 2009 WL 2902516, at *8
(S.D.N.Y. Sept. 10, 2009) (“[T]he AEDPA Limitations Period is tolled while a petitieaeks
reargument before the Apllate Division of a denial of leave to appeal a State trial court’s denial
of a Section 440.10 motion, because such reargument may properly be sought under New York
law.”). Petitioner filed the Petition 7@ays ater, on May 14, 2013.SgePet.) As only 171 days
of the oneyear limitations period haghassedefore the Petition was filed, its filing wamely.
Nevertheless, for the reasons set forth below, | recommend the dismissdi of Batitioner’s

habeas claims.
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A.  Plaintiff's Claims Relating to Alleged
Improprieties in the Grand Jury Proceedings

Several of Petitioner’s habeas claims rest, in whole or in part, on chalterihes
conduct of the grand jury proceedings that led to his indictnemthis first claim, Petitioner
alleges that, after he presented an alibi for the date shown in the Felony Cofopthi@assault
of S.P., the prosecutor improperly “changed the date of occur[r]lence . . . at the grand jury
presentation,” thereby, accamg to Petitioner, depriving the trial court of jurisdiction to hear the
case. (Pet. 2, GROUND ONE(a).) Petitioner’s second claim rests squarely on charges of
prosecutorial misconduct with respect to the grand jury proceediuiisrespect to that claim,
Petitionerallegesthat the prosecutor permitted “unsworn and prejuried” [sic, perjured] testimony
to be heard by the grand jury and then denied Petitioners right to appear, “thus improperly
imped]ing” the grand jury’s “investigatory function.”ld., GROUND TWO (a).)Although as
noted aboveRetitioner’s third claim is not entirely clear, it appears that Petitisradiegng, in
part,thathe was deprived of his ability to confront a key witness in the grand jury proceedings
(seen.8,supra, ard that the prosecutor violated Petitioner’s due process rights by
“circumvent[ing] the statutory requirements needed to achieve the abitihatge the date of
occurrence” of the S.Rssaultpresumablyat the grandury level. (d., GROUND THREE (a).)
Finally, as part of the ineffectivassistanc®f-counsel claim that Petitioner asserts as his fourth
ground for habeas relief, Petitioner alleges that his trial counsel “failadéstigate why
[Petitioner] was not p[er]mitted to testify at the grauny . . . and then refused to file the proper
paperwork to have the indictment dismissed after [Petitioner’s] right wagdisled’ and that
his counsel was ineffective for failing “to question the change of date of detwsdt” (Id.,

GROUND FOUR(@).)
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Given their common underlying facts, this Court will address Petitioneafsdgury-
related claims first, and then addréss portions of his third and fourth stated grounds for relief
that constitute his remaining claimBor the reasons discusiseelow, none of the claims
relating to the grand jury proceedings can withstand scrutiny, eithardgetteey rest directly on
state law and are not cognizable as federal violations, or because they are mahbut

1. Petitioner’'s First Two Grounds for Habeas
Relief Are Not Cognizable as Federal Clams.

Petitioner’s firsthabeaslaim is thathe trial court was deprived of jurisdiction over his
case due to a variance between the Felony Complaint and the Indictmen§. 1®&ROUND
ONE.) Specificaly, Petitioner appears to conteticht the Indictment against him was rendered
defective by the grand jury’s adoption of May 26, 20@6the date for the charged crimes
involving S.P., rather than June 23, 2006, as stated in the Felony Complaint, dinel tihait
court’s jurisdiction could not have been properly founded on a defective indictnapt. (
Petitioner does not state any federal, constitutional basis for this claim, leend he raised the
same type of jurisdictional challenge in his Sec#df.10 motion, he based his claim on state
law.® (SeeAnswerEx. G, at 9, 13-16.)

Similarly, when Petitioner raised his second habeas ¢hahis Section 440.1Mhotion—
arguing thathe prosecutor engaged in misconduct by (a) sugperjury and introducing
unsworn testimony before the grand juand(b) denyingPetitionerthe right to appedrefore

the grand jury -his argumergagain relied on state laywrimarily citingthose sections of the

% In the part of his Section 440.10 motion that related to hisi¢leat the Indictment was
jurisdictionally defective, Petitioner cited a single federal c8aeal v. Large332 U.S. 174
(1947). (Answer, Ex. G, at 13). That case dealt with the availability of habeas corpus to
defendants who had not appealed their federal convictions, however, and not to the
constitutionality of a conviction that relied on an allegedly defective indictment.
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New York Criminal Procedure law governing grand jury proceedings aredcstatt decisions
construing those statutesSe@d., at 16-19.3° Both in the state courts and heetitionerhas
not identified any federal law or constitutional right upon whighk prosecutorial-conducaim
was based

Violations of state law, however, do not provide a basis for federal habeds $ele
Estelle v. McGuireg502 U.S. 62, 68 (1991)In conducting habeas review, a federal court is
limited to deciding whether a conviction violated the §tdation, laws, or treaties of the Urite
States.” (citations omitted).)Moreover, Petitioner’s first two claims do not have viable federal
analogs. Simply put, there is no federal constitutional right to indictment land giryin a
state criminaprosecutionseeAlexander v. Louisianat05 U.S. 625, 633 (1972) (“Although the
Due Process Clause guarantees petitioner a fair trial, it does not req8tatdseto observe the
Fifth Amendment’s provision for presentment or indictment by a grand)uBRields v. Soloff
920 F.2d 1114, 1118 (2d Cir. 1990) (“The Fifth Amendment right to indictment by a grand jury
was not incorporated by the Due Process Clause of the Fourteenth Amendment, and,
accordingly, does not pertain to the stateaiiy, as a result, any “[c]laims of deficiencies in
state grand jury proceedings are not cognizable in a habeas corpus proceediagircéairt,
Davis v. Mantellp42 F. App’x 488, 490 (2d Cir. 2002).

Accordingly,even if stated ifederal terms, Petitioner’s claim that the trial court was

deprived of jurisdiction due to the discrepancy between the Felony Complaint aavidirece

101n the relevant section of his Section 440.10 motion, Petitioner again cited one federal
caseUnited States v. Hogai@12 F.2d 757 (2d Cir. 1983), which was again inapposite. That
case did not involve allegations of prosecutorial misconduct in a state grand jueggngyg but
rather addressed a federal grand jury proceedewyid, where a defendant is accorded
constitution&rights not available in parallel state proceedisg®, e.g., Castaldi v. Poole
No. 07-CV-1420 (RRM), 2013 WL 789986, at *6 (E.D.N.Y. Mar. 1, 2013).
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presented to the grand jury would providm with no cognizable basis for habeas religee
Cameronv. CunninghamNo. 13cv5872 (KPF) (GWG), 2014 WL 1259672, at *9 (S.D.N.Y.
Mar. 27, 2014)report and recommendation adoptef14 WL 4449794 (S.D.N.Y. Sept. 9,
2014) (dismissing petitioner’s claim that trial court lacked jurisdiction due to guayndetects
on the basis that claim did not raise a federal constitutional is<al&e v. Tayloy

No. 08cv5883 (DLC) (AJP), 2009 WL 162881, at *18 (S.D.N.Y. Jan. 20, 20699st and
recommendation adopted009 WL 1457169 (May 26, 2009)Petitioner’s claim that the
evidence presented to the grand jury was insufficient to indict him . . . is not cogmnable
habeas review.”)

Similarly, therule that deficiencies in grand jury proceedings do not violate any federal
constitutional right applies to clasyof perjuryseeMay v. WardenNo. 07¢cv217@BSJ)
(GWG), 2010 WL 1904327at*3 (S.D.N.Y. May 10, 2010), and thasy federal claim that
Petitioner may be trying to assert regarding the prosecutorigedlgubornation of perjury
before the grand jurglso cannot be consideredtims proceenhg. By logical extension, the
same would be true for any claim that the prosecutor engaged in misconduct htinggese
unsworn testimony to the grand jur8ee id Petitioneralso cannomaintain a federal clairhat
he was denied the right to testify before the state grand jutiy,issvell established that
defendants have no [federal] constitutional right to appear before a grand\uep v.
LaClair, No. 10cv7603 (PGG) (HBP), 2014 WL 4953559, at *6 (S.D.N.Y. Sept. 30, 2014)
(quotingUnited States v. Rui894 F.2d 501, 505 (2d Cir. 19903ge also King v. Greniger
No. 02cv5810 (DLC) (AJP), 2008 WL 4410109, at *47 (S.D.N.Y. Sept. 26, 2688)rt and

recommendation adopted009 WL 2001439 (S.D.N.Y. July 8, 2008jf'd, 453 F. App’x 88
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(2d Cir. 2011)Brown v. ConnelINo. 04cv10152 (PAC) (GWG), 2006 WL 1132053, at *6
(Apr. 28, 2006)report and recommendation adopt&d06 WL 1880546 (July 5, 2006).

Thus, not only did Petitioner fail to raise and exhaust, in the state courts, any federa
variants of his first two habeas claims, but any such claims would have been unfounded. At
bottom, Petitioner’s first two claims are solely stiaw claims, not cogizablehere.

In any event, Petitioner was convicted by the petit jury under the reasonable doubt
standard, and, therefore, atigimederror inthe grand jury proceedings in the Indictmentvas
harmless as a matter of laBee Lopez v. Rile865 F.2d 30, 32 (2d Cir. 1989) (“[T]he petit
jury’s subsequent guilty verdict means . . . that the defendants . . . are in fycagciiarged
beyond a reasonable doubt. Measured by the petit jury’s verdict, then, any énegrand jury
proceeding . . . was harmless beyond a reasonable doubt.” (dititegl States v. Mechanik
475 U.S. 66, 70 (1986))LCampbell v. LeeNo. 11cv4438 (PKC) (AJP), 2013 WL 5878685,
at*17 (S.D.N.Y. Oct. 11, 2013) (“For federal constitutional purposes, a jury conviction
transformsanydefectconnectedvith thegrandjury’s chargingdecisioninto harmlesserror
because therial convictionestablisheprobablecauseto indict and also proadf guilt beyond a
reasonableloubt.”),report and recommendation adopjéb. 11cv4438 (JPO), 2014 WL
6390287 (Nov. 17, 2014).

Accordingly, | recommend that Petitioner’s first and second habeas daigismissed

as noneognizable.
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2. Petitioner’s Federal Claims Relating to the
Grand Jury Proceedings AreWithout Merit.

Liberally construed.! the Petition does raise three federal, constitutional claims relating
to the grand jury proceedingga) a Sixth Amendment claim (raised as part of Petitioner’s third
stated ground for habeas reliafleging that Petitioner was deprived of hight to confront, in
the grand jury proceedings, any witness who suppiiedevised date of the assault against S.P.;
(b) a 14th Amendment clairfalso raised as part of Petitioner’s third ground for retted})
Petitioner’s right to due process was violated when the prosealiggedly“‘circumvent[ed] the
statutory requirements” governing the procedure for changatglétefrom what had been
reflected in the Felony Complaint; and &ixth Amendmentlaim (raised as part of
Petitioner’s fourth gound for relief)that Petitioner’strial counsel was constitutionally
ineffective for failing to challenge defects in the grand jury proceediNgse of these claims,
however, have merit.

a. Claimed Confrontation Clause Violation
(With Respect to Grand Jury Proceedings)

As noted aboveRetitionerraised aConfrontation Clause claim in his Section 440.10
motion Seesuprg at Background Section B(5put —as is now true with his habeas Petition
the precise parameters of that claim were unclear. In particular, Petdidmet specify in his
Section440.10 motion whether he weakiming that this Confrontation Clause rights were
violated in the grand jury proceedings, atpingrial suppression hearing, or at tridlhe trial

court apparently construed the claim to relate to the suppression hearinglississing

11 As Petitioner is proceedimmo se his Petition must be affded a liberal construction.
See Green. United States260 F.3d 78, 83 (2d Cir. 2001) (“It is well settled tiat selitigants
generally are entitled to a liberal construction of their pleadings, whalid be read to raise
the strongest arguments that they suggest.” (internal quotation marks and citatfied)hm
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Petitioner’s claim, the court ruled only tHetitioner had no right to crosgaemination asuch a
hearing (SeeAnswer, Ex. |, at 4.) Thus, the state court didadutress whether Petitioner’s
Confrontation Clause rights could have been violated with respect to the grand jurgimgeee
as Petitioner may have been alleging aray be trying to allege heréNonetheless, even on this
Court’'sde novaeview, anyConfrontation Clause claimelating to the grand juryould be
subject to dismissal for failure to rest on any recognized federal right.

Under the Confrontation Clause of the Sixth Amendment, a criminal defendant has “the
right .. . to be confronted with the witnesses against him.” U.S. Const. Amend. VI. The
Supreme Court has held that the Confrontation Clause is violated when an out-of-court
declarant’s testimonial statement is admitted against a criminal defendant, unlegadiss is
unavailable to testify and the defendant had a prior opportunity for cross-examinat
SeeCrawford v. Washingtqrb41 U.S. 36, 68 (2004). A grand jury proceeding, however, is not
anadversarial proceeding, and thus the Con#tiott Clause is not applicable in this context.
SeeUnited States v. Rodriguez77 F. Supp. 297, 298 (S.D.N.Y. 1991) (“A grand jury
proceeding is aex parteinvesticaton, not an adversary hearihgciting United States.

Calandrg 414 U.S. 338, 343-44 (19734People v. Copne¥69 N.Y.S.2d 898, 900 (Sup. Ct.,
Kings Cnty. 2013]“Since grand jury proceedings are not adversary proceedings, the right to
confrontation contained in the Sixth Amendment is nydlicatedas there is no right to cross-
examination.” (internal citations omittedyee also Maryland v. Crajg@97 U.S. 836, 845

(1990) (“The central concern of tidonfrontationClauses to ensure the reliability of the
evidence against a criminal datlant by subjecting it to rigorous testing in the context of an

adversaryproceeding before the trier of fact.”)
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Accordingly, anyConfrontation Clauselaim that Petitionemay beseeking to raiswith
respect to the grand jury proceedimgseritlessand should be dismissed.

b. Claimed Due Process Violation

Petitioneralso alleges thdtisrightsunder the Due Process Clause of the 14th
Amendmentvere violaed when the prosecutor, in advising the grand jury of the date on which
S.P. was t#tacked flouted unspecified “stutory requirements.’(Pet.§ 12, GROUND
THREE (a).) Petitioner made this same argument in his Sed#hl10motion GeeAnswer,

Ex. G, at 9, 24 and, in denying that motiamm the merits, the trial court held that Petitioner
“was not dered procedural due proces&l.( Ex. I, at 5). The court further noted that “the
indictment provided [Petitioner] with sufficient notice of the date of the chdogeise third
sexual assault,” and that “[a]ny conflict in evidence about the date of that @assatéd] a
factual question for the jury to resolve .”. (Id.) Petitioner exhausted his dpescess claim
by seeking leave to appeal to the Appellate Divigidn Ex. J, and, by its denial of leavél(,
Ex. L), the Appellate Division left in jplce the trial court’s decision. This Court newiews the
trial court’sdecision under the deferential standard of review set out in AEDPA.

While a state criminal defendant’s federal due process rights are violated in th
“exceptional case” where the ietiment fails to provide the defendant with notice of the crimes
for which he is chargedeeEdwards v. Mazzuc#Jo. 00cv2290, 2007 WL 2994449, at *5
(S.D.N.Y. Oct. 15, 2007), there no indication here that Petitioneraistually seeking to
challengehe sufficiency of the Indictment on that baslore specificallyPetitioner has
provided no basis for contesting the finding of the trial court that the Indictnentipd
adequate notice that he was being charged, in that instrumenspedifiedcrimes that

allegedly occurred on specifieldtes.
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Pditioner’s pleading is vague asaoy othebasisfor his 14th Amendmerdlaim,
offering no support for any definepliocedural irregularityhat was contrary to statute or could
have offended due press Further, as discussed above, defects in grand jury proceedings are
generally rendered harmlessthg petit jury’s conviction.(Seesuprg at Discussion
Sectionll(A)(1); see also LopeB65 F.2d at 32-33.Dverall,even liberally construing the
Pdition, there is no basis for this Court to conclude that the trial court’s rejection bbieats
due-process claim was contrary to, or represented an unreasonable applicatienabidw,
28 U.S.C. § 2254(d), and the claim should therefore be sksahi

C. Claimed Ineffective Assistance of Counsel
(With Respect to the Grand Jury Proceedings)

Petitioner’s fourth ground for habeas relief is that he receneftective assistance of
trial counsein violation of his Sixth Amendment rights. Petitioner contemdsr alia, that his
counsel’s performance was constitutionally inadequate because counsel fagdedrto
Petitioner’s right to appear before the grand juryfaidd to“question the change of [the] date
of occurrence” of thettackon S.P., from the date stated in the Felony Complaint to the date
stated in the IndictmeniPet.{ 12, GROUND FOUR (a) Petitioner raised this claim in his
Section440.10 motion, citing to federal law in support of his arguments. (Answer, Ex. G, at 25-
30.) In deying that motion, the trial court rejected all of Petitioner’s ineffectisgistancef-
counsel claims on the merits, finding relevant partthat counsel had no legal basis to
challenge the validity of the indictment based on the change in the date that theasime w
alleged to have occurrednd thaPetitioner’s conclusory assertion that counsel did not facilitate
his appearance before the grand jury did not establish a constitutional viol&dio&x.(I, at 5-
6.) Petitioner exhaustduls inefiectiveassistancelaims by raising them in his application for

leave to appeal to the Appellate Divisif., Ex. J) which, as set out abov&immarily denied
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such leavdid., Ex. L). The trial court’s rejection of these claims is reviewed here under
AEDPA

For AEDPA puposesStrickland v. Washingtod66 U.S. 668 (1984), sets out the
“clearly established federal law” regarding a defendant’s constitutimelto the effective
assistance of counseke, e.g., Harringtarb62 U.S. at 101 (habeas petitioner must establish that
Stricklandwas applied unreasonably by state courts). To prevail on an ineffectivarassis
claim underStrickland a habeas petitioner must generally show: tiB his counsel’'s
performance “f# below an objective standard of reasonableness,” anfue(8uffered prejudice
as a resultld. at 688, 691, 694. As to the first prong of this test, there is a strong presumption
that caunsel’s conduct fell within the range of reasonably professassstanceSee id at 689
(“Judicial scrutinyof counsel’'sperformance must be highly deferential,” and “a court must
indulge a strong presumption that counsel’s conduct falls within the wide ranggsohable
professional assistance.”With regard to prejudice, theetitioner must demonstrate “a
reasonable probability that, but for counsel’s unprofessional errors, the resulpoddbeding
would have been different.ld. at 694.

Where deference under AEDPA is requjragetitioner “must do more than show that he
would have satisfie®tricklands test if his [ineffectiveassistance] claim were being analyzed in
the first instance, because under § 2254(d)(1), it is not enough to convince a federal habeas cou
that, in its independent judgment, the state court apgliecklandincorrectly.” Bell v. Cone
535 U.S. 685, 698-99 (2002)Rather[the petitionef must show that the [state court] applied
Stricklandto the facts of his case in an objectively unreasonable manigeat 699.“[T]he

guestion is not whether counsel’s actions were reasonable. The question is whethgater
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reasonable argument that counsel satisSietklands deferential standard.Harrington,
562 U.S. at 105.

Here, Petitioner is apparently seeking to claim that he hadlatatéghts with respect to
the adequacy of the Indictment against him and the conduct of the grand jury proceedings, a
that his trial counsel was ineffective for failing to take actioprtect those rightswhile “the
Sixth Amendment right to the effective assistance of counsel can be violabehsiet failed to
raise a significant and obvious state law claibghFranco v. Murray313 F.3d 112, 118-19
(2d Cir. 2002),Petitionerhas mt shown in this instancethat his counsel failed to raise
meritorious statéaw arguments.

As for Petitioner’sclaim thathis trial counseshould have challengegbe discrepancy
between the Felony Complaint and the IndictmeretyvN ork lawoffers no gound for such a
challenge. Rather, the lgwovides thatwhile afelonycomplaint serves as the basis for the
commencement of a criminal acti@eeN.Y.C.P.L. § 100.10(5), that instrument is superseded,
and thus rendered legally irrelevant for purposes of challenging a subsequectiaonyy the
grand jury’s decision to indicseeBrown v. PerlmanNo. 03cv2670 (RJH), 2006 WL 2819654,
at *6 (S.D.N.Y. Sept. 29, 2006) (“[T]hgrandjury indictment superceded any prior accusatory
actions, rendering arglleged prandictment deficiencies irrelevant.eople v. Smith
757 N.Y.S.2d 491, 491 (2d Dep’t 20Q3)E]ven if the felonycomplaintwas defective, it was
supersededy a valid indictment, rendering any claim regarding a purported deféwfelany
complaintacadenic.”). In deciding whether to issue an indictment, the grand jury is free to
make an “independent determination that there is legally sufficient evidenceithes have
been committed and reasonable cause to believe that the defendant committed the crimes

charged,” regardless of what information appears in the initial accusastmyment.Black
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705 N.Y.S.2d at 698 (citinBeople v. Wicks/6 N.Y.2d 128, 133 (1990)). Indeed, New York
law does not prohibit the grand jury from returning raictment &en on charges that were not
included in a priordlonycomplaint. SeeN.Y.C.P.L. 8§ 190.65(2).

For these reasons, there is no basis under New York law upon which Petitioner's counse
could have successfully challenged the validity of the Indictmgainst hindue to the
presentation of evidence in the grand jury proceedings that differed from thatamtaiset out
in the Felony Complaint. As any argument based on the erroneous premise thatatiom
presented to a grand jury or included in an imdent must exactly match that contained in a
felonycomplaint would have been meritless, Petitioner’s trial counsel could not have been
ineffective for failing to raise this issu&ee Forbes v. United Staté§4 F.3d 101, 106 (2d Cir.
2009) (“It is wellestablished that ‘[t]he failure to include a meritless argument does not fall
outside the wide range of professionally competent assistance to which [a defghda
entitled.” (quotingAparicio, 269 F.3d at 99)).

Petitioner also cannot establish thaidentitled to habeas relief based on the trial
court’s rejedbn of his claim that his couabwas ineffectivdor failing to secure his stataw
right to appear and testify before the grand juryNew York,acriminal defendantioes have a
statutorily created righto appear and testify before a grand juBeeN.Y.C.P.L. § 190.50(5);
see als&ing, 2008 WL 4410109, at *47. Several courts in this Circuit have found, however,
thatdefense counsel’s failure to secure that rages not violate the Sixth AmendmeSee,
e.g.,Webh 2014 WL 4953559, at *King, 2008 WL 4410109, at *4Acosta v. Couture
No. 99¢cv9727(LMM) (RLE), 2003 WL 272052at*8 (S.D.N.Y. June 21, 2002)¢port and
recommendation adopte@@an. 23, 2003kee also Davis. v. Mante]ld2 F. App’x 488, 491 n.1

(2d Cir. 2002) (holding that petition did not assert an ineffective-assistance aldimoiang, in
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dicta, that the New York courts have consistently held that the failure to ensuredgfahdant

is able to testify before the grand jury does not amount to ineffective assistaraunsel).

Typically, courtshavebasel their holdings in this regaren one of two rationales: (1) that the
United States Supreme Court’s holdindgJnited States v. Mechani&75 U.S. 66, 70 (1986),

which states that a defendant’s conviction beyond a reasonable doubt cures ang dafec

earlier grand jury proceeding, forecloses any possibility of actual pcejsée, e.g., Montalvo v.
Annetts No. 02cv1056 (LAK) (AJP), 2003 WL 22962504, at *24 (S.D.N.Y. Dec. 17, 2003); or
(2) that the New York courts hatteemselves consistently determined that the failure to secure a
defendant’s right to testify before the grand jury does not constitute inedf@ssistanceee,

e.g., King 2008 WL 4410109, at *47 (citingavis 42 F. App’x at 491 n.1).

As has been noted by at least one court in this Diskristiever, there are
“inadequac(ies]” with each of these lines of analySseWashington v. WalsiNo. 10cv7288
(RJIS) (JCF), 2015 WL 4154103, at *26 (S.D.N.Y. Mar. 30, 20Epprt and recommendation
adopted 2015 WL 4154103 (July 9, 2015)irst, “the New York Court of Appeals has
explicitly declined to adopg¥lechanik finding that New York law ‘provides for dismissal [of an
indictment] upon the mere possibility of prejudice’ and allows a defendant taclaiises of
defects in his grand jury proceedings ‘even after a plea of guillg.”at *26 (quoting”eople v.
Wilking 68 N.Y.2d 269, 277 n.7 (1986)). “Thus, while defects in a petitioner’'s grand jury
proceedings are not themselves cognizable on habeas review purddaoch&mik’ that case
does not prevent courts from finding “that a trial counsel’s failure to raisetiobigto such
defects in state proceedings causes prejudice sufficient to constitutetiveféssistance of
counsel undegtrickland even when the petitioner has been convicted after a jury ticl.”

Second, the federal standard @et in Strickland“operates independ#y of state constitutional
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protections,” and the fact that the New York courts have consistently deterimatéllet failure
to secure a defendant’s right to testify before the grand jury does not violaththe counsel
does not necessarily meantthi@e appropriate federal standard was reasonably applied in each
case.ld. Yet, even accepting that ihay bepossible for a habeas petitioner to establish that he
was denied the right to counsel based on his attorney’s failure to secure hisystafiotdo
appear before the grand jury, Petitioner alleges no facts demonstratitige®trickland
standard was unreasonably applied in this case.

UnderStrickland Petitioner can establish a violation of the right to counsel by showing
that his counsekiled to raise a significant and obvious state law claim, and that there is a
reasonable probability that the outcome of the proceedings would have been difherent
counsel done saSee Stricklandd66 U.S. at 688, 691, 694anFrancq 313 F.3d at 118-19.
Even assuming that counsel’s failure to ensure that Petitioner appearedioefmand jury
amounted to constitutionally deficient performance, the Petition contains no autgasite how
or why Petitioner’s presence before the grand jury would blaeged the result ofdke
proceeding. Given “the low burden of proof for obtaining an indictmeBixon v. McGinnis
492 F. Supp. 2d 343, 348 (S.D.N.Y. 2007), this Court is not persuaded that Petitioner’'s
testimony would have outweighed the substaetradence available to the prosecution at the
time of the grand jury, which included DNA evidence, the statements of the threesyiatid
physical evidence recovered during the search of Petitioner’s apartrB8essujrg at
BackgroundSection A(13), B(1).) In this regard, while the petit jury’s guilty verdmay not
automatically foreclose a finding that Petitioner was prejudiced by his ttiakebs
performancesee Washingtqr2015 WL 4154103, at *26, Petitioner’s “subsequent conviction by

a pdit jury under the reasonable doubt standard makes it highly unlikely he could have

34



Case 1:13-cv-03527-CM-DCF Document 22 Filed 05/23/16 Page 35 of 46

convinced the grand jury of the absence of probable caBaatiago v. McGinnijs
No. 00cv5870 (LBS), 2002 WL 31946709, at *5 (E.D.N.Y. Oct. 21, 2002).

In light of Petitioner’s failure to demonstrate that his inability to testify befagtand
jury caused him actual prejudice, this Court certainly cannot conclude that tlceuria
unreasonably applied ttgtricklandstandard in denying Petitioner’s clairBee28 U.S.C.

§ 2254(d);Harrington, 562 U.S. at 105 (notintpat review under AEDPA of state court’s
application ofStricklandis “doubly” deferential). Accordingly, this ineffetive-assistance claim
should be dismissed.

B. Petitioner's Remaining Claims

Petitioner’s remaininpabeas claims includé&) a Fourth Amendmentlaim, alleging
that there was no probable cause for his arrest, and (2) a Confrontation Clansehitdu could
be liberally construed to relate to the suppression hearing held in Petiticase&’srdo his trial
(both of these claims being raised in Petitioner’s third stated grounds for hdleégsasewell
as (3)additional claims of ineffectivesaistance of counsel (as raised in his fourth stated ground
for relief). Each of these claims should also be dismissed.

1. Alleged Fourth Amendment Violation

As part of his third stated ground for habeas reRetitioner alleges thais arrest
violated the Fourth Amendment because the fact that S.P.’s statement reder diatgtof the
assault was later “proven to badidulent vitiated the probable cause for his arrest, which was
based on S.P.’s identificationPdt. 12, GROUND THREEa).) Yet, even ifPetitioners

correct that he was arrested without probable cause (which he has not Shimfourth

12 Contrary to Plaintiff's argument, the fact thafdrmation upon which an officer relied
in connection with an arrest later turned out to be false has no bearing on whetheathere
probable cause for that arreSee Stansbury v. Wertmai21 F.3d 84, 89 (2d Cir. 2013)
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Amendment claimsprocedurally barrednd, in any event, does not provide a cognizable basis
for federal habeas relief.

Petitioner raised this claim in his Secti440.10 motion, and sought to appeatfithe
denial of that motion. (Answer, Ex. G, at 19-E%;, J) The trial court however, in the last-
reasoned decision of the state coudgected it orstatelaw procedural grounds, holding that
Petitioner was barred undirY.C.P.L.8 440.10(2)(cJrom litigating his challenge to the
legality of his arresin a collateral motiotbecause he could have raised saictaim on direct
appeal. (Answelkx. |, at 4.) Federal habeas review is not available wreerkaim has been
decided bya state court, and the state court’s decision “rests on a state law ground that is
independent of the federal question and adequate to support the judg@aetian v.
Thompson501 U.S. 722, 729 (1991).

To determine that the stal@wv ground on whiclthe state court rested was “truly an
independenbasis for decision” rather than “merely a passing reference, . . . sucheaianc
state law must be clear from the face of the opinidfatma v. Comm’r of Corr. Sery235 F.3d
804, 809 (2d Cir. 2000) (emphasis added) (qudliogman501 U.S. at 732 (internal quotation
marks omitted))see also Jones v. Vacd®6 F.3d 408, 415 (2d Cir. 1BA(to preclude federal
review, “the last state court to render judgment must ‘clearly andsstpisate[] that its
judgment rest[ed] on a state procedural bar’” (alterations in origin&d}im omitted)). To be
deemedadequatethe state procedural rule on which the court’s decision was based must be a
rule that is “firmly established and rdgtly followed” by the state in questiosee Ford v.

Georgig 498 U.S. 411, 423-24 (1991) (internal quotation marks and citation omitted), and must

(holding that, in evaluating probable cause, a court must consider only those facts krieavn to t
officer at the time of the arrest).
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not have been “misapplied in [the petitioner’s] case in particuGtto v. Herbert331 F.3d
217, 240 (2d Cir. 2003) (internal quotation marks and citation omitted).

Here, it is clear from the face of tiréal court’s opinionthat the court relied on the
procedural bar found iN.Y.C.P.L. 8 440.10(2)(c) to dispose of Petitioner’'s Fourth Amendment
claim. Maeover,the court’s decision reflected a regularly followed New York rule dioas not
appear to have beenisapplied in the circumstances presented, given that Petitioner was
afforded a suppression hearing, the record of which was presuavailgble for direct appeal
SeeGarcia v. LeeNo. 10cv5287JPO (JLC), 2012 WL 3822137, at *19 (S.D.N.Y. Aug. 28,
2012) €inding thatthereis “no questionthat§ 440.10(2c) is firmly established and regularly
followed (citing People v. Cook$7 N.Y.2d 100, 103-04 (1986))eport and recommendation
adopted No. 10cv5287JP0O, 2014 WL 406209 (Feb. 3, 2014). Petitioner's Fourth Amendment
claim is therefore procedurally barred from habeas rexaed Petitioner has not demonstrated

that he can overcome the proceduralBar.

13 A habeas petitioner can overcome a procedural bar to review by showing (1) both
“causeé for the procedural default and “prejudiaesulting from the aflged constitutional error,
or (2) that the failure to address the claim on habeas would result in a “fundameotatiage
of justice.” Coleman 501 U.S. at 750. “Cause” for a procedural default is established when
“some objective factor external toetllefense” impeded the petitioner’s efforts to comply with
the state’s procedural rullurray v. Carrier,477 U.S. 478, 488 (1986), andr&udice”
requires a petitioner to demonstrate that the alleged constitutional errodwotkis ‘actualand
substantial disadvantagd/nited States v. Fragyt56 U.S. 152, 170 (1982) (emphasis in
original). To establish a “fundamental miscarriage of justitiee petitioner must show that “a
constitutional violation has probably resulted in the conviction of oneisvactually innocent.”
Carrier, 477 U.S. at 496. In this instance, Petitionerdeatainlyfailed to show any probability
that this Court’s failure to review his claim would result in a fundamental miscawiggstice,
given that he has offered new evidencef actual innocenceln addition,Petitioner has not
asserted any “cause” for his failure to raiseFaarth Amendment clairan direct appeal. Nor,
based on tis Court’'sanalysis of the merits of such a clajas discussed belgwcouldPetitioner
show the requisite “prejudice See, e.gMcDowell v. HeathNo. 09¢cv7887 (RO) (MHD), 2013
WL 2896992, at *25 (S.D.N.Y. June 13, 2013) (“Petitioner also cannot establish actual prejudice
[as would be necessary to overcome a procedural detfeghiusehis . .. claim has no merit.”).
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In any event, Petitioner’s claimould be subject to dismissal und&one v. Powell
428 U.S. 465 (1976), in which the Supreme Court held that, where a state “has provided an
opportunity for full and dir litigation of a Fourth Amendment claim, a state prisoner may not be
granted federal habeas corpus relief on the ground that evidence obtained in an unooalstitut
search or seizure was introduced at his trifd.”at 494;see alsdriggs v.Phillips,
No. 02cv9340 (SAS) (AJP), 2003 WL 21497514, at *6 (S.D.N.Y. June 30, 2003) (“[Petitioner’s]
claim that the police lacked probable cause to anigsis aFourthAmendmentlaim that is not
cognizable orhabeaseview.”), report and recommendation adoptéduly 23, 2003).Powell
dictates thah statepetitioner may obtain federal habeas review of a Fourth Amendment claim
only if: (1) the statdasprovided no corrective procedures to redress Fourth Amendment
violations; or (2) the petitioner was precluded from utilizing such correctiveguoes by an
“unconscionable breakdown in that procesSates v. Henderso®68 F.2d 830, 840 (2d Cir.
1977).

In this case, Petitioner does not and cannot contenthehatatedailed to provide
adequate maedial procedures to address his Fourth Amendment claim, as New York provided a
procedure for litigating Fourth Amendment claitasprocedure that has been considered and
found adequate by the Second Circuit), and Petitioner in fact took advantage of that prifcedure.
(See€Pretrial Tr., at 239; Graham v. Costella299 F.3d 129, 134 (2d Cir. 2002) (“[O]nce it is
established that a petitioner has had an opportunity to litigate his or her Fourth Aenéndm

claim (whether or not he or she took advantage of the state’s procedure) . . . the itlagwewi

14 Although the Fourth Amendment claim that Petitioner raised at the
Mapp/Dunaway/Huntlehearing was based on a slightly different theory than the one he
presents in the Petitios€e4/24/07 Tr., at 20-28), that hearing offered Petitioner the opportunity
to litigate any challenge to the legality of his arrest.
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present a valid basis for federal habeas reliefgpellan v. Riley975 F.2d 67, 70 n.1 (2d Cir.
1992) (“[T]he federal courts have approved New York’s procedure for litigatingh~our
Amendment claims... & being facially adequate.” (internal quotation marks and citation
omitted)).) In addition, the Petition contains no facts suggesting that an uncongionabl
breakdown irthe process by which he was afforded a pretrial suppression hdaniegl hima
full and fair opportunity to litigate any Fourth Amendment violation. Thus, even if Petisioner
arrest was unlawful, this fact would rgite riseto a cognizable ground for federal habeas relief.
For all these reasons, Petitioner’s Fourth Amendment claim should be dismissed.

2. Alleged Confrontation Clause Violation
(at Pretrial Hearing or at Trial)

Also as part of his third habeas claim, as noted abi®etitjonerhas arguably claimed
that either at the suppression hearing or at trial, he was denied theorggrtfront the witness
who supposedly provided the new date forabgault againg.P.

To the extent that Petitionseekdo claim that his right to confront witnesses was
violated during the pretrial suppression hearingglasn isplainly meritess The trial court
held that “[t]he right to confrontation und€rawford. . . does not apply at a pretrial suppression
hearing, where guilt is not an issue and hearsay evidence is adnisfiewer, Ex. |, at 4
(citations omitted) AstheU.S. Supreme Court has not held otherwtise trial court’s decision
cannot be found to have been either contrary to, or an unreasonable application of fedasal la
determined by the Supreme CouBeeSmith v. HulihanNo. 11cv2948KB) (AJP), 2011 WL
4058764, at *23 (S.D.N.Y. Sept. 13, 2011) (“The First Department’s decision rejectifgsSmit
confrontation clause claim was not contrary to or an unreasonable application of &@Qunern
precedent because the Supreme Court hasr agplied the ConfrontatidDlause to a prérial

suppressiomearing.”) report and recommendation adopid12 WL 4928904 (Oct. 17, 2012).
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To the extenthat Petitioners contendhg that his right to confrontation was violated at
trial, the trial court did not directly address the claim, and thus the deferentialA\&BRdard
may not apply. Even otle novareview, however, @y such claim nesarily faik, asPetitioner
has not identified any testimonial statement from arodaeburt declarant that was introduced
during the trial. See Williams v. lllinoisl32 S. Ct. 2221, 2256 (2012) (noting that Confrontation
Clause only bars the use ostienonial statements that meet the definition of hearsay). At trial,
S.P. and her friend each testified regarding their own recollection of théndb&P. was
assaulted (Trial Tr., at 287, 399-400), and OffideNeil testified that thelifferentdatelisted in
the Felony Complaint was based on S.P.’s initial recounting of the incideat 233-44).
Petitioner’s counsel had the opportunity to (and, in fact, did) @wasiine each of these
witnesses regarding the conflict between S.P.’s initiadntegndthe contrary testimony
presentedt trial. (Trial Tr., at 23351, 320-22, 406.)None of these witnesses testified as to
statements made by an aftcourt declaraniand neither S.P. nor her friend even implied that
their statedrecollectiors of the date of the attadkad been affected by information obtairfiexn
any third party, not present at tridinder these circumstances, where no statement of
testimonial hearsay was introduced at trial and the defendant had the opportumisgto cr
examine the witnessego testifiedagainst him, the Confrontation Clause was not violated.

Accordingly, whether based on the grand jury proceedigsliscussed at
Sectionll(A)(2)(a) above) the suppression hearing, or trial, Petitioner’'s Confrontation Clause
claim should be dismissed

3. Additional Claims of Ineffective Assistance ofCounsel

In addition to the ineffectivassistanc®f-counsel claims discussed above, Petitioner

also alleges, as part of his fourth habeas claim, that his trial counsel Wastineforfailing to
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obtain Petitiones cell phone records from May 26, 2006, theedaP. was assaulteahd for
failing to questioncertainwitnesses as to why colposcopic examinations were not performed on
thecomplaining rape victims(Pet. 12, GROUND FOUR (@) Petitioner exhausted these
ineffectiveassistancelaims by raising them in his Semn 440.10 motion, and in his application
for leave to appeal from the trial court’s denial of that applicati®eeAnswer, Ex. G,J.) The
claims were each rejected on the merits by the trial court, which helcbtiragel could not have
obtained Petitioner’s cell phone records, as his service provider did not preseree iihe foe

the date in question, and that Petitioner’s argument that a colposcopic test wouysdovadehis
innocence was unsupported, as medical testimony at trial established thet wiatape tien
suffer no injuries to their genitalgld., Ex. |, at 56.) Under theapplicableAEDPA standard of
review,these claims should be dismissed.

a. Counsel’'s Failure To Subpoena Petitioner'sPhone Records

Petitionercontendghat his trial counsel waseffectivefor failing to subpoena his cell-
phone records, asccording to Petitionethese records would have shown that Petitioner was
actually in Brooklyn on the night that (according to the Indictmést)vas alleged to have
assaulted S.P(Pet.| 12, GROUND FOUR (aAnswer,Ex. G, at 28.)In some casegial
counsel’s failure to investigate eviderm@roborating an alibi can amount to deficient
performance SeeEspinal v. Bennet688 F. Supp. 2d 388, 399-401 (E.D.N.Y. 20@3jd,

342 F. App’x 711 (2d Cir. 2009)ere, howeverjkely due to S.P.’&xpected testiony, as
well as the similarity of her allegationstteetwo othercomplaints of rap& which Petitioner
was linked by DNA evidence, counsel chose not to dispute the fact that Petitioadly detd
engaed in sexual actsith S.P., and insteaattempted to suggest to the juat any such

conduct was consensudlounsel’s strategic choice not to assert an alibi defense based on
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Petitioner’s phone records, and insteadrgue that Petitioner had engdge consensual sexual
conduct with S.P., does not constitute deficient performaBeeKnowles v. Mirzayange

556 U.S. 111, 124 (2009)S]trategic choices made by counsdler athorough investigation of
law and facts relevant to plausible opti@me virtually unchallergabde.” (quotingStrickland

466 U.S. at 690)kee also Henry v. Poqglé09 F.3d 48, 61 (2d Cir. 2005) (“[I]t is generally
acknowledged that an attempt to create a false alibi constitutes evidence of the dsfendan
consciousness of guilt.” (internal quotation marks and citations omitted)).

Moreover, even if Petitioner were able to show thatilal counsés failure to seek out
cell-phone records to corrobordetitioner’salibi defense waebjectively unreasonabltis
claim would still lackmerit due tothe appareninavailability of the records that Petitioner
claims his attorney should have subpoendedhis regard, the trial court rejected Petitioner’s
claim on the basis that tipeosecutorhad subpoenaed the relevant records, only to learn that
Petitioner’s service provider had not preserved thefnswer,Ex. |, at 6.) Clearly, Petitioner
canna establish that he suffered actual prejudice due to his attorney’s failsmbpoena
particularrecords if no such records could have been obtainedhartdal court’s finding that
Petitioner’s counsel was nimeffectivefor not seeking to procuréése records was therefae
reasonable application &ftrickland

b. Counsel’s FailureTo CrossExamine Witnesses
Regarding Lack of Colposcopic Examinations

Petitioner also claims that his trial counsel’s failure “to questiarwhy the on¢est that
would have proven [his innocence] was not performed” amounted to ctoaally deficient
performance.(Pet.J 12, GROUND FOUR (a) In his Section 440.10 motion, Petitioreggued
thatcolposcopic testing would have shown that neither W.B. nor Matl.suffered anyaginal

injuries, and that his counsel unreasonably failed to inquire — presumably durinrg cross
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examination of Drs. Bobrow and Castillo — why such testing had not been performedie(Ans
Ex. G, at 27-28.) The trial court, in denyingstaspect of Petitionersiotion, held that
Petitioner had provided no support for his allegation that colposcopic testing would have shown
that he did not sexually assault the victims, and noted that medical testimorstdidieed that
rape victimsoften do not suffer abrasions to their genitald., Ex. I, at 5.) For the following
reasons, this holding ke trial courtwas a reasonable application of Steicklandstandard.
First,any failure bytrial counsel tanquireexplicitly as to why a colposcopic
examination was not performed does not establish deficient performanceal Atsi Bobrow
and Castillo gve testimony that waseeminglyfavorableto Petitioney when they stated that
their examinations of W.B. and M.L., respectively, revealedamital injuries. (Trial Tr.,
at 155-56, 159, 335-37.) Petitioner’s counsel confirmed on @wastinatiorthat these
physicians had detected no injuriek @t 157-60; 337-41), andhenthe witnesses then testified
thatthe exanmations were made withotle aid of a colposcopél(, at 156, 335see also id
at 159 (Dr. Castillo confirming that her examination of M.L. was not performed with 6gher
equipment besides just [her] own naked eye”)), counsel did not pursomatiesfurther.
Having obtained arguably exculpatory testimony regarding the resuhes dbctors’ visual
examinations, the objective reasonableness of counsel’s decision in this seggvdrient.
While Petitioner claims that crogxamination as to thack of colposcopic testing would have
demonstrated his innocence, he does not explain why this is so, and it seems Giddigist e
likely that the jury would have drawn the opposite inference from such questioning. In
particular, crosgexamination on the subject of colposcopic examination may have suggested to

the jury that, while examination by the naked eye did not reveal any vagirsabteslyrasions,
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the claimed victims may indeed have suffered microscopic injuries that wauddban
revealed by colposcope.

Moreover,Petitioner cannot establisas alsaequired undeStrickland, that he suffered
any prejudice from his counsel’s failure to question Drs. Bobrow and Castitlawhy
colposcopic examinations were not performed. Thehead the doctors tedti thatthey did
not find evidence that W.B. and M.had suffered physical injurieand, in finding Petitioner
guilty beyond a reasonable doubt of raping these complainants, ttegpagentlychose to
credit the medical testimony that rape victims offeaw no suclmjuries Petitioner offers no
plausibleargument as to whirthercrossexamination on the absence of colposcogstirg
would havdikely alteredthe jury’s verdict. Indeedn the face of strong evidence of guilt,
including the eyawitness testimony of three victimg seems highly unlikely thahe jury would
haveacquited Petitioner had the doctomnerelygone on to suggest, during their cross-
examinationthatcolposcopic examinatiomaayhaveconfirmedtheir visual findings. As
Petitioner has not, and cannot, show thaguféered actual prejudice as a resulhftrial
counsel’s failure to inquire as to why the witnesses did not perform colposcopicakans,
there is no basis for this Court to conclude that the trial cagjestion of Petitioner’s
ineffective-assistance claiwas contrary to, or constituted an unreasonable application of, the
Stricklandstandard.

Having reviewedll of the alleged deficienes in the representation provided by
Petitioner’s trial counsel, both individually and in the aggregatel, indstadt v. Keane
239 F.3d 191, 199 (2d Cir. 2001), | recommend thatCourt dismiss Petitionefmbeas claims

for ineffective assistance obunsefor lack ofmerit

44



Case 1:13-cv-03527-CM-DCF Document 22 Filed 05/23/16 Page 45 of 46

CONCLUSION

For all of the foregoing reasons, | recommend that the PetitidPetion fora writ of
habeas corpus be DISMISSED in its entirety. Further, | recommend that thel€dure to
issue a certificate of apakbility pursuant to 28 U.S.C. § 2253(c)(1)(A), because
Petitioner has not “made a substantial showing of the denial of a constitutitmal #§ U.S.C.

8§ 2253(c)(2).

Pursuant to 28 U.S.C. § 636(b)(1) and Rule 72(b) of the Federal Rules of Civil
Procedure, the parties shall have fourteen (14) days from service of this Rdpemvtitten
objections. See alsd-ed. R. Civ. P. 6 (allowing three (3) additional days for service by mail).
Such objections, and any responses to objections, shall be filed with the Clerk of Caurt, wit
courtesy copies delivered to the chambers of the HonoCailleen McMahonlnited States
Courthouse, 500 Pearl Street, Room 2550, New York, New York 10007, and to the chambers of
the undersigned, United States Courthouse, 500 Pearl Street, Room 1660, New York, New York
10007. Any requests for an extension of time for filing objections must be directed to
JudgeMcMahon FAILURE TO FILE OBJECTIONS WITHIN FOURTEEN (14) DAYS WILL
RESULT IN A WAIVER OF OBJECTIONS AND WILL PRELUDE APPELLATE REVIEW.
SeeThomas v. Arpd74 U.S. 140, 155 (1983)JE AFL-CIO Pension Fund v. Herrman@ F.3d
1049, 1054 (2d Cir. 1993Frank v. Johnson968 F.2d 298, 300 (2d Cir. 199%¥esolek v.
Canadair Ltd, 838 F.2d 55, 58 (2d Cir. 1988J)icCarthy v. Manson714 F.2d 234, 237-38 (2d
Cir. 1983).

If Petitioner does not have access to cases cited herein that are reported oabtlaw W
he may request copies from Respondents’ couSsel.ocal Civ. R. 7.2 (*Upon request,

counsel shall provide tharo selitigant with copies of [cases and other authorities cited therein
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that are unpublished or reported exclusively on computerized databases] as are cited in a decision

of the Court and were not previously cited by any party.”).

Dated: New York, New York
May 23,2016

Copies to:

Hon. Colleen McMahon, U.S.D. J.

Mr. Phillip McKelvey
07A6980

Attica Correctional Facility
Box 149

Attica, NY 14011

Michelle Maerov, Esq.
Assistant Attorney General
State of New York

120 Broadway

New York, NY 10271
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Respectfully submitted,

J{l?/;/ / oz -
DEBRA FREEMAN
United States Magistrate Judge
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