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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

_____________________________________________________________ X
JOSE L. ALVES,
Raintiff,
13-CV-389¢RPP)
-against-
OPINION & ORDER
CAROLYN COLVIN,
COMMISSIONER OF SOCIAL SECURITY,
Defendant.
_____________________________________________________________ X

ROBERT P. PATTERSON, JR., U.S.D.J.

The Plaintiff Jose L. Alveéthe “Plaintiff” or “Alves”), representedby counsel, brought
this action pursuant to § 205(g) of the So@&alcurity Act (the “Act”), 42 U.S.C. § 405(g),
challenging the final decision oféglCommissioner of Social Sedyr{the “Commissioner” or the
“Defendant”) denying him Disability Insurance Béitee (Compl., ECF No 1.) Presently before
the Court are the parties’ cross-motions for judginom the pleadings pursuant to Federal Rule of
Civil Procedure 12(c). (Mem. of Law in Supp. Déf.’s Mot. for J. on the Pleadings (“Def.’s
Mot.”), ECF No. 19; Mem. of Law in Supp. of R.Mot. for J. on the Pleadings (“Pl.’s Mot.”),
ECF No. 27; Def.’s Reply Mem. in Opp’n to PICsoss-mot. for J. on the Pleadings and in Further
Supp. of Def.’s Mot. for J. on the Pleadings (“Def.’s Reply”), ECF No. 28.)

For the reasons set forth belahe Commissioner’s motidor judgment on the pleadings

is GRANTED and Alves’ motion is DENIED.
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.  FACTS
A. Procedural Background

On November 10, 2010, Alves filed for Disatyilinsurance Benefits, alleging onset of
disability on April 4, 2008. (Admin. and Supplental Rec. Filed by the Comm’r (“R.”) at 107-
08, ECF No. 4.) Alves’ apmation was denied on January2011, because although he had a
back problem, he was found to akle to perform light work. (Rat 49-53.) Alves requested a
hearing before an Administrative Law Judge (“AL®)review Alves’ disaliity case. (R. at 61-
62.) On March 21, 2012, Alves appeared with celbsfore ALJ Haroldslanville. (R. at 28-
46.) On March 23, 2012, ALJ Glaifle issued a decision finding dh Alves could find suitable
work in the national economy, atlierefore, was not disabled undlee Act. (R. at 14-24.) On
May 24, 2012, Alves requested review by the App€&xduncil. (R. at7.) On April 11, 2013, the
Appeals Council denied Alves’ request for revieandering the ALJ’s desion the final decision
of the Commissioner. (R. &t6.) This action followed.

B. Non-Medical Evidence Before tle Administrative Law Judge

Born in 1975, Jose Alves was thirty-six yeard al the time of the ALJ’s decision. (R. at
128.) He speaks and writes little Englishyéd attended school through the eighth grade in
Portugal and never graduated high school. (B53t He worked in comuction until April 2008,
when he injured his back at work by liftimgpd shoveling gravel, djrand sand. (R. at 34, 132,
155.) His job required him to stand and walk eight hours a day and lift up to one hundred pounds.
(R. at 133, 156.) The vocational expert testifieat thives’ past relevant work was considered

heavy, semi-skilled work. (R. at 37.)

! Heavy work involves lifting no more than one hundred pounds at a timefregthent lifting and carrying of
objects weighing up to fifty pounds. 20 C.F.R. § 404.1567(d).
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After his back injury, Alves lied in a house with his family(R. at 145.) He would walk
for an hour in the morning and in the afterno@sting every thirty minutes, shop once a week,
and read books and watch television daily. §R145, 148-49, 150.) He reported to the Social
Security Administration that he could care fos personal needs, bututd not drive for longer
than twenty minutes, carry heavy items, do hars# yard work, or lifhis daughter because of
back pain. (R. at 146-48.) Indlsame report, Alves stated that could not lift more than five
pounds, stand more than fifteenteenty minutes, walk more thahirty minutes without a ten to
fifteen minute break, sit more théan minutes at a time, kneel,sguat without experiencing pain.
(R. at 150-51, 153.) He also hsaime difficulties clibing stairs. (R. at 150.) Alves took Advil
and Zanaflex, a muscle relaxant, three timesya @ad Nabumetone as needed for his pain; they
temporarily relieved pain for an hour ordywbut made him drowsy. (R. at 33, 153.)

C. Medical Evidence Before the Administrative Law Judge

Alves injured his back at work in Apr2008. (R. at 34, 132, 155.) Between April, 2008
and September, 2009, Alves visited several physit@atneat his back injury. Drs. Richard Peress
of Orthopaedic Spine Surgery (“Dr. Peress”), Diawiellin of Industrial Medicine Associates, PC
(“Dr. Wellin”), and Jerome Moga of RiverfroMedical, PC (“Dr. Moga”) recommended lumbar
discectomy surgery. (R. at 194, 198, 200, 202, 276, 279, 287, 291, 296, 298.)

On October 29, 2009, Dr. Peress performsedmicrodiscectomy. (R. at 310-11.)
Afterwards, Alves continued tosit physicians for evaluation®r. Peress and Dr. Barry Krosser
of Mount Kisco Medical Group Dr. Krosser”) recommended decompression and spinal lumbar
fusion surgery. (R. at 228, 231, 306-07.) Dr. Sifajhotra of North Disability Services (“Dr.

Malhotra”) opined that the Plaintiff had a bending limitation,gR13), for which Dr. Wellin and



Dr. Christopher Cassels (“Dr. €sels”) of Industrial Medicindssociates prescribed physical
therapy. (R. at 204, 236-37.)
i. Medical Records Before the Surgery of October 29, 2009

On April 7, 2008, Alves arrived at the Pheldemorial Hospital Center complaining of
left buttock pain, radiating tais left leg. (R. at 179.) AMRI of his lowerback revealed
degenerative disc disease with a large centralsidéd, herniated discdgment. (R. at 181.)

Alves followed up with Dr. Peress on April 8, 2008. (R. at 274-76.) On examination, Dr.
Peress found that Alves had bazkin, severe restricin on his range of mimn, and a limp. (R.
at 274.) Dr. Peress diagnosed an acute higgniation, lumbar compressive neuropathy, and
disarrangement of the lumbar spine. (R. at 216.p Workers’ Compensation narrative report,
Dr. Peress indicated that as of April 7, 2008, Alvad a temporary total disability caused by the
injury he sustained on the job. (R. at 276.)

At a follow-up appointment with Dr. PeressApril 15, 2008, Alves still imped, but could
rise from a chair without difficulty. (R. at 278hle reported that his back pain was somewhat
better, though hetii had extremely sharp and shootiteg pain. (R. at 278.) A physical
examination continued to show diminished rangmofion in his lumbar spe. (R. at 279.) Dr.
Peress recommended epidural stkiojections. (R. at 279.)

On July 14, 2008, Dr. Wellin performed an ipdadent medical examination at the request
of Alves’ Workers’ Compensation insurance. @ 193-194.) Dr. Welti concluded that Alves
had a partial disability under the disabilistandards of the Nework State Workers’
Compensation Board. (R. at 194.) Dr. Wellin diagnosed Alves with a lower back strain with a
herniated disc superimposed on preexisting degeive disc diseas&é presumed preexisting

disc herniation. (R. at 194.) vds’ range of motion was limited ail directions. (R. at 194.) Dr.
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Wellin recommended lumbar epidural steroid injazsiand concluded that surgery would also be
recommended if symptoms worserg@dcontinued. (R. at 194.)

On October 21, 2008, Alves returned to Dr. Peret® examined the Plaintiff, stating in
a Workers’ Compensation narragiveport that the Plaintiff haattained maximum improvement
from the epidural steroid injunctions. (Bt 19, 291.) Alves did not have a limp, but he
experienced bending restrictions. (R. at 19, 28t.)Peress concluded that Alves had a temporary
total disability as a result dfis back injury, and could not germ any kind of lifting, bending,
climbing, or prolonged sitting for greater than fifte@mutes at a time. (R. at 291.) Dr. Peress
requested authorization from the New York St&fterkers’ Compensation Bodfor artificial disc
replacement with an anteriomhbar discectomy. (R. at 291.)

Dr. Wellin re-examined Alves on January 5, 20QB. at 196-97.) He opined that Alves
had a partial disability underdtstandards of the New York State Workers’ Compensation Board.
(R. at 198.) Alves reported no further treatmienthis back after June 2008. (R. at 196.) His
symptoms had continued unabated, and he rel#tyat his treating physician, Dr. Peress, had
requested authorization for artifit disc replacemen{R. at 196.) On examination, Alves walked
with a mild limp although he could heel-and-toe weatkl squat. (R. at 197.) Dr. Wellin suggested
a discectomy, since Alves’ symptoms had nopoasied to non-operative treatment. (R. at 198.)

On March 17, 2009, Alves was examined bthopedist Dr. Moga who diagnosed him
with lumbar herniated disc syndrome and condluthet Alves had a partial disability under the
disability standards of the New York State Mkrs’ Compensation Bodr (R. at 200.) Alves
stated that he required several hours of reshduhe day. (R. at 199.He took neurological
agent Lyrica twice a day, anti-inflammatory Artteo three times a day, and Tylenol occasionally.

(R. at 199.) Dr. Moga stated thalives was not able to retuta construction. (R. at 200.)
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At a June 1, 2009, follow-up visit with Dr. Pesg Alves reportedxperiencing mechanical
instability, and varying degreed radicular pain, muscle wkaess, cramping, and numbness in
the left leg. (R. at 298.) Gexamination, Alves limped and hatihormal posture, appearing very
uncomfortable climbing onto the examination &bl (R. at 298.) His ability to bend was
unchanged from prior visits, but his extension was accompanied by pain in the lower back. (R. at
298.) Alves was not interested in artificidisc replacement, but wanted to proceed with
microdiscectomy. (R. at 298.) However, Dr. Peress opined that microdiscectomy with
decompression would not successfully resolweal symptoms, and recommended lumbar spine
fusion. (R. at 298.)

Alves drove himself to a follow-up visit witbr. Peress on August 11, 2009. (R. at 250.)
Dr. Peress maintained his recommendation for Rmsipine fusion. (R. at 250.) Alves reported
that he could sit for twenty minutes, and haffialilty getting up. (R. aR50.) Dr. Peress found
that Alves’ motor function was normal and helkea without assistivelevices. (R. at 250).
Alves’ range of motion was dezaised and he experienced patren bending. (R. at 250.) He
was taking Zanaflex, Lyrica, and Arthez for the pain. (R. at 250.)

Alves returned to Dr. Moga on August 19, 2009. (R. at 202.)Moga found that Alves
had discomfort with forward bendireg the waist to forty-five dgrees. (R. at 20R.Based on the
Workers’ Compensation Board guidelines, Dr. Moga concluded that Alves had a partial disability
and was able to do sedentary Wawith no lifting over ten pounds(R. at 202.) Dr. Moga also
noted that Alves would need to get up fromgltng position and move around on a regular basis.
(R. at 202.)

In a Workers’ Compensation Board report®eptember 17, 2009, Dr. féss stated that

Alves could not return to work because he cawdtibend, sit longer than twenty minutes, or walk

6



longer than thirty minutes. (R. at 302.) In October 200®r. Peress performed lumbar
microdiscectomy surgery. (R. at 186, 310-311.)
ii. Medical Records After theSurgery of October 29, 2009

Upon a December 8, 2009, post-operative visit, Dr. Peress stated in a Workers’
Compensation Board report that Alves could natrreto work due to residual neuropathy and
limited range of motion. (R. at 2536.) In the same report, DPeress noted théddves walked
normally and had normal posture, extension tieéh degrees without pain, bending to thirty
degrees and full motor strgth. (R. at 254-55.)

Dr. Wellin re-examined Alves on January 4120at the request ohe New York State
Insurance Fund, and concluded that he had a partial disability. (R. at 205.) Alves reported a
worsened condition complaining of intermittentvier back pain with numbness and tingling in
the left leg. (R. at 203.) Gexamination, Alves walked without a noticeable limp, and could heel-
and-toe walk and squat. (R.2Q4.) He bent to sixty degrees, extended tediftdegrees, and
laterally bent to fifteen degrees on each si@. at 204.) Alves had full strength in a lower
extremity muscle groups. (R. at 204.) Dr. Wellin opined that Alves was suited for sedentary work.
(R. at 205.)

On June 7, 2010, Dr. Tucker performed an independent medical examination at the request
of the New York Insurance Fund. (R. at 206-20®y. Tucker stated that Alves should be
counseled toward looking for wotkat is less physidlg demanding. (R. at 208.) On examination,

Dr. Tucker found that Alves limped minimally witho back spasms. (R. at 207.) Dr. Tucker
assessed that Alves could not, Iftish, or pull heavy objects, pamin prolonged bending or lifting,

climb, crawl, or squat. (R. at 209.)



Dr. Malhotra performed a consultativalaypedic examination on December 29, 2010, at
the request of the Commission€R. at 212-14.) Dr. Malhotra aped that Alves had a moderate
limitation in bending. (R. at 213.) On examioati he had a normal gait, could heel-and-toe walk
and squat fully, and used no agssistdevices. (R. @14.) He needed nuelp changing for the
examination or getting on and off the examinatiale, and he could rise from a chair without
difficulty. (R. at 214.) Dr. Mdiotra found that Alves could fullgend his cervical spine and had
no spasms. (R. at214.) Alves had some modgnaitation in bending ad extending the lumbar
spine. (R. at 214.)

On February 15, 2011, Dr. Neil Patel examined Alaethe request of Dr. Peress. (R. at
243-44.) Alves denied any generall lethargy, weakness, or mata (R. at 243.) Dr. Patel
observed that Alves was awake and alert. (R48t) He found that there Alves had pain with
spinal flexion and there was lumabparaspinal tenderness in theL5 region. (R. at 243.) Alves
also displayed motor strength 5/5 in the lowetremities and was able to heel-and-toe walk.
(R. at 244.)

OnJune 2, 2011, Dr. Krosser evaluated Alees| suggested operative care, and noted that
his chances of returning to a kgdifting job would remain relatidg low. (R. at 227-28.) On
examination, Alves had a normal gait, good motmhis hips, good reflees, and no atrophy in
his legs. (R. at 227.) Heouald heel-and-toe walk, but hawhin with bending, abduction, and
external rotation. (R. &27.) Dr. Krosser indicatl that Alves would most likely need a one-to-
two level lumbar decompression afudion surgery. (R. at 228.)

Alves saw Dr. Cassels on July 20, 2011 foleav York State Insurance Fund examination.
(R. at 235.) Dr. Cassels opined that Alves couldkwio a strictly clercal capacity with severe

lifting restrictions. (R. at 236.)Alves could heel-and-toe walknd step up and down on a step
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without difficulty. (R. at 236.)His range of motion was limiteénd there was a considerable
degree of lumbar spasm. (R. at 236.)

Alves returned to Dr. Krosser on Septembe2@,1. (R. at 231.) Dr. Krosser reviewed a
recent MRI, which showed significantly increased degenerative disc disease and some
degenerative change with a small herniation.afR31.) On November 10, 2011, Alves revisited
Dr. Krosser, with continued complaintslofver back and leg pain. (R. at 306).

Dr. Moga re-examined Alves on December 2, 20R..at 313-15.) Dr. Moga opined that
Alves could bend forward at the waist to twenliggrees, and had llnosacral and sacroiliac
tenderness in the standing positiqiR. at 314.) Alves reportdfiat his condition had worsened
since his surgery and he was afraid of undergaildigtianal surgery. (R. at 313.) He also reported
that he could walk for twenty minutes before negdo sit down. (R. &@13.) Alves returned to
Dr. Krosser on March 13, 2012. (R. at 307.) Dros&er indicated that surgery was still being
held off2 (R. at 307.)

. LEGAL STANDARD
A. Scope of Judicial Review
Judicial review of the Commsioner’'s decision denying dishtyi benefits is strictly

limited. Baneky v. Apfel, 997 F. Supp. 543, 544 (S.D.N.Y. 1998). The role of the federal courts

is to decide whether the Commissioner has agpiie appropriate legal standards and whether the
Commissioner’s findings of facre supported by substantialidence. 42 U.S.C. 88 405(g),

1383(c)(3) (2010); see al®alsamo v. Chater, 142 F.3d 75, 79 (@d 1998). If the Court finds

that there is substantial eeidce for the determination, the Commissioner’s decision must be

20n March 15, 2013, Dr. Abrahams performed decompression and fusion surgery. (Pl.'s MgtatBx) The
surgery was not in the medical record becauseciimed after the ALJ'setision. (R. at 24.)
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upheld, even where substantial evidence may support the plaintiff's position and despite that the

Court’s independent analysis of the evidence may differ from the Secretary’s. Rosado v. Sullivan,

805 F. Supp. 147, 153 (S.D.N.Y. 1992) (internal citations omitted). Substantial evidence in this
context has been defined as “more than a mengilec It means such relevant evidence as a

reasonable mind might accept as adequate to supmanclusion.”_Richardson v. Perales, 402

U.S. 389, 401 (1971) (quoting Consolidated EdiSon of New York v. N.L.R.B., 305 U.S. 197,

229 (1938)).
B. Disability Determination

A person is considered disabled for Sociat @ity benefits purposes when he is unable
“to engage in any substantialigiul activity by reason of any medlly determinable physical or
mental impairment which can be expected to resuleath or which has lasted or can be expected
to last for a continuous ped of not less than 12 months 42 U.S.C. 88 423(d)(1)(A),
1382c(a)(3)(A) (2004).

The determination whether a person is undesaldlity within the meaning of the Social
Security Act belongs to the Commissioner20 C.F.R. § 404.1527(d)(1) (2012). The
Commissioner has established a five-step sdtlegvaluation for adjudication of disability
claims, set forth at 20 C.F.R. § 404.1520, whiegh$econd Circuit has articulated as follows:

First the [Commissioner] considers whetlieg claimant is currently engaged in
substantial gainful activity. If he is ndhe [Commissioner] next considers whether
the claimant has a “severe impairment”igthsignificantly limitshis physical or
mental ability to do basic work activities. If the claimant suffers such an
impairment, the third inquiry is whether, based solely on medical evidence, the
claimant has an impairmewhich is listed in Appendix df the regulations. If the
claimant has such an impairment, the [@assioner] will consider him disabled
without considering vocational factorsuch as age, education, and work
experience; the [Commissiongtesumes that a claimant who is afflicted with a
“listed” impairment is unable to perform substantial gainful activity. Assuming the
claimant does not have a listed impairment, the fourth inquiry is whether, despite
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the claimant's severe impairment, he th@sresidual functional capacity to perform
past work. Finally, if the claimant isnable to perform his past work, the
[Commissioner] then determines whethegrthis other work which the claimant
could perform.

DeChirico v. Callahan, 134 F.3d 1177, 1179 (2d Cir.1998) (internal citation omitted).

A claimant bears the burdenmfoof as to the first four step Perez v. Chater, 77 F.3d 41,

46 (2d Cir. 1996). If a claimant is able to mestlrden of proof at the first four steps, the burden
then shifts to the Commissioner to provide evidancghow that jobs exist in significant numbers
in the national economy that the claimant cangrerf given his residual functional capacity and

vocational profile of age, education, and wepperience._Draegert v. Barnhart, 311 F.3d 468,

472 (2d Cir. 2002). The Commissioner must adgisthe entire recordncluding any objective
medical evidence, medical opinions based on sagbence, subjective Elence of pain or
disability, and the plaintiff's educational bgc&und, age, and work experience. See Parker v.
Harris, 626 F.2d 225, 231 (2d Cir. 1980) (internal citation omitted).

A. The ALJ’'s Application of the Five-Step Sequence to the Riioner’s Claim

On March 23, 2012, ALJ Glanville issued a weniit decision denying Alves’ application
for disability insurance benefits, finding that Ine@d not been under a disability, as defined by the
Social Security Act, from April 4, 2008, througite date of the ALJ'decision. (R. at 24.)

At step one, ALJ Glanville found that Alves had not engagedlastantial gainful activity
since April 4, 2008, the alleged onglate. (R. at 16.) At stépo, ALJ Glanville found that Alves
had the following severe impairments: a lumivapairment, a left leg condition, and high blood
pressure. (R. at 16.) At stédpee, the ALJ concluded that Alvelid not have an impairment or
combination of impairments that met or medicaqualed the severity of one of the listed

impairments in 20 C.F.R. Part 404, Subpart P, Appendix 1. (R. at 16.)
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Before proceeding to step four, ALJ Gldtesidetermined that Alves had the residual
functional capacity to perform light work, exceptat he need to alternate positions every two
hours, can lift or carry up to ten pounds fredlyercarry twenty pounds occasionally, and had a
moderate limitation in bending. (R. at 21.) naking this determination, ALJ Glanville found
that Alves’ statements concerning the intengigrsistence, and limiting effects of his injury
symptoms were not fullgredible. (R. at 21.)

At step four, ALJ Glanville found that Alves wanable to perform his past relevant work
as a construction worker because the demanc=eeed his residual functial capacity. (R. at
22.) At the fifth step, ALJ Glanville considerédl’es’ age, education, work experience, residual
functional capacity, and testimony of the vocationglest to determine that there were jobs that
existed in significant numbers in the national eecondhat Alves could perform. (R. at 23-24.)
At Alves’ hearing, ALJ Ghnville asked a vocational expertdonsider a hypothetal person with
the same age, education, and work experienddvas, who could perform light work, with the
ability to alternate positionsvery two hours between sittingnda standing. (R. at 38.) The
vocational expert testified that such a personatpaltform the representative unskilled, light work
jobs of assembler of small quucts, routing clerk, and machkirtender. (R. at 38-41, 44))
Accordingly, ALJ Glanville found tat the Plaintiff was not disadd within the meaning of the
Act from April 4, 2008, through the date los decision, March 23, 2012. (R. at 24.)

. DISCUSSION

Alves argues that ALJ Glarlle’s residual functional capag determination was not
supported by substantial evideraned was the result of legal errand that the ALJ improperly
relied on the vocational expert’s testimony ttietre were jobs in theational and local economy

that Alves could perform. (Pl.®lot. at 1.) The Defendant cross-moves this Court to affirm the
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Commissioner’s decision on thedmathat ALJ Glanvik’s decision is suppted by substantial
evidence. (Def.’s Mot. at 14-21.)
A. The ALJ’s Residual Functional Capacity Determination

ALJ Glanville determined that Alves hdlde residual functional capacity to perform a
range of light work or sedentary wo (R. at 21.) Alves arguesdhthe ALJ’s determination is in
error because: (1) the ALJ violated the treating physician rule by not granting controlling weight
to the opinions of Drs. PeressdaKrosser; (2) the ALJ should vea deferred to the findings of
disability of the doctorshat Alves visited in connectionitiv his Workers’ Compensation claim;
(3) the ALJ did not properly assess Alves’ credibility; andtid ALJ did not fully develop the
hearing record. (Pl."Mot. at 1-20.)

Here, as shown in the analysis of Advearguments set forth below, the ALJ's
determination that Alves had the residual fumedl capacity to perforna range of light or
sedentary work is supported by substantial @vog on the record. The Court considers each of
Alves’ arguments in turn.

1. ALJ Glanville’s Decision Did Not Violate the Treating
Physician Rule

Alves argues that the ALJ did not afford sci#nt weight to the treating opinions of Drs.
Peress and Krosser, who concludledt Alves was totally disalde (Pl.’s Mot. at 15-16, 18.)
Under 20 C.F.R. § 1527(d)(1), the ALJ is resplolesfor determining whether an applicant is
disabled. In doing so, the ALJ reviews all medigadings, but “a statemeéiy a medical source
that [the claimant is] ‘disabled’ or ‘unable wark’ does not mean that [the ALJ] will determine

that [the claimant is] disalde 20 C.F.R. § 1527(d)(1). Meer, “[tlhe Social Security
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Administration considers the data that physicians provide, lawsdits own conclusions as to
whether those data indicate disability.” éBrv. Apfel, 177 F.3d 128, 133 (2d Cir. 1999).

In reviewing medical opinions, the ALJ consid, among others, the medical opinions of
treating sources. 20 C.F.R. 8 15272¢) The treating physician ruggenerally requires deference
to the medical opinion of a treating physician, the& opinion of the treating physician is not
afforded controlling weight where “the treating pityan issued opinions thate inconsistent with
other substantial evidence in the record, sucth@spinions of otherlysicians.” _Halloran v.
Barnhart, 362 F.3d 28, 32 (2d Cir. 2004)4tiiin omitted); 20 C.F.R. § 1527(c)(2).

While Alves’ treating physicians, Drs. Peres&l Krosser, opined that Alves was disabled,
ALJ Glanville determined that the®pinions were not supported by the record as a whole. (R. at
22.) In making the determination, ALJ Glaneikonsidered the medical evidence provided by
Drs. Peress and Krosser. (R. at 19-20, 241 ekkample, on October 2008, Dr. Peress evaluated
Alves and found that although Alves experienceadsscle tightness on h&des and restricted
bending in his waist, he was able tolkwaithout a limp. (R. at 19, 291.)

Dr. Krosser evaluated Alves on June 2, 2014, fannd that Alves had no acute distress,
could get on and off of the examining tabledavas able to walk with a normal gait, only
experiencing pain when bending. (R. 20, 227.)sd8leon their medical findings, both Drs. Peress
and Krosser concluded thalves was not able to work. (Bt 228, 291.) However, ALJ Glanville
found that Alves’ medical conditions could impasene limitations, but the record did not support
that he was prevented from performingvadirk-related activities. (R. at 22.)

In so finding, the ALJ gave weight to tl@inion of Drs. Malhotra and Moga, who both
examined Alves and opined that he was abl@dadorm some work.(R. 22.) Dr. Malhotra

evaluated Alves in December 2010, and conclutteat Alves had a oderate limitation in
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bending. (R. 20, 212-214.) Dr. Malhotra also fotimat Alves had no acute distress, could fully
squat and stand unassisted, and needed no halpgattand off the exaimng table or rising
from the seated position. (Bt 22, 214.) Alves had full bemdj and extension movement in his
cervical spine, experiencing no panspasms. (R. at 214.)

Alves argues that ALJ Glanwdlunreasonably gave weight to Dr. Malhotra’s opinion that
Alves had a moderate limitation bending because Dr. Malhotranet a specialist. (Pl.’s Mot.
at 16.) This argument lacks nte Although specialization maye a ground to weigh a doctor’s
opinion more heavily under 20 C.F.R. § 404.152dp#s not follow that non-specialization is a
reason to discount a medical professional’s @pirthat is otherwiseupported by the medical
record as a whole. Here, Dralhotra’s opinion that Alves had a moderate limitation in bending
was supported by the treatment notes of Dregd) Wellin, Tucker, and Cassels, all of whom
noted that Alves had some limitation iexlon of the spine. (R. at 202, 204, 208, 236.)

ALJ Glanville also gave some weight to thginion of Dr. Moga. (Rat 22.) Dr. Moga
examined Alves on March 17, 2009, and found &lees had discomfort with forward bending
at the waist to thirty degrees, (R. at 200)teAfan examination of Alves on August 19, 2009, Dr.
Moga found that Alves had discomfavith forward bending at thevaist to forty-five degrees.
(R. at 202.) Dr. Moga assessedttAlves could perform sedenyawrork, lifting no more than ten
pounds, and alternating sitting andrgling positions. (R. at 19, 202.)

ALJ Glanville also outlined the medical findingDrs. Wellin, Tucker, and Cassels. All
three doctors examined Alves and, on the badisasle examinations, opined that Alves was able
to perform some work. For example, Dr. Webwaluated Alves on July 14, 2008 and January 4,
2010, and found that Alves ambulated without #oeable limp, was able to heel-and-toe walk

and squat, and that Alves’ bagileasured flexion of sixty degree@R. at 19-20, 193, 203-05.) Dr.
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Wellin opined that Alves was suitable for sedentaork. (R. at 205.) Dr. Tucker, who examined
Alves on June 7, 2010, counseled Alves to loakwork that was “less physically demanding”
than his previous work. (R. at 209.) ExamgAlves on July 20, 201Dr. Cassels found that
Alves could heel-and-toe walkitlvout difficulty, and could stepp and down without difficulty.
(R. at 236.) Dr. Cassels opined that Alves couldkwaith “severe lifting retrictions.” (R. at
236.) The ALJ’s finding that Alves was able tafpem a range of light and sedentary work is
consistent with the opinions of Drs. Moga, WellTucker, and Cassels, that Alves would be able
to return to work.

ALJ Glanville’s decision to discount the opiniaoiDrs. Peress and Krosser did not violate
the treating physician rule, becautheir opinions were inconsistewith the opinions of other
substantial evidence on the rettancluding the opinions of DrMalhotra, Moga, Wellin, Tucker,
and Cassels.

2. ALJ Glanville Reasonably Did Not Defer to Opinions of
Disability Given by Workers’ Compensation Doctors

Alves next argues that ALJ Glanville shouldveadeferred to the opinions of disability
given by doctors who examined Alves in connectuath his Workers’ Compensation claim. (See,
e.g., R. at 198, 200, 276, 291, 314.) However, aniapirendered in theontext of a Workers’

Compensation claim is not instructive with respgeca claim under the Act. Rosado v. Shalala,

868 F. Supp. 471,473 (E.D.N.Y. 1994Athough plaintiff's doctors hdi.checked off that plaintiff
was disabled on forms sent to the Worké&@mpensation Board, the standards which regulate
Workers’ Compensation relief are differenorin the requirements which govern the award of
disability insurance benefits under the Adkccordingly, an opinion rendered for purposes of

workers’ compensation is notrialing on the Secretary.”).
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Therefore, it was reasonable for ALJ Glanville to not defer to the opinions of disability
made by doctors applying theastlards of New York State Waers’ Compensation Law.
Moreover, all of the doctors who examined Adva connection with his Workers’ Compensation
claim, including Drs. Tucker, Moga, Wellin, CassdPatel, and Peress, found that Alves was only
temporarily or partially disabletiand, as indicated above, most of these doctors opined that Alves
would be able to return to work inree capacity. (R. at 198, 200, 205, 236, 244, 276, 291, 314.)
These opinions are not incompatible with the Alfihding that Alves culd perform a range of
light or sedentary work.

3. ALJ Glanville Properly Assessed Alves’ Credibility

Alves argues that ALJ Glanville unreasoryabliscredited his statements by discounting
his pain allegations and his complainf drowsiness as a side effe€Zanaflex, a muscle relaxant
he was taking to treat his back pain. (Pl.’s MbtLl7-20.) The ALJ shoultbnsider the claimant’s

statements regarding pain and other symptonestablishing disability.Petty v. Colvin, No. 12

Civ. 1644 (LTS) (RLE), 2014 WL &6109, at *11 (S.D.N.Y. June 2, 2014). The ALJ is required
to take the claimant’s reports of pain and other limitations into account, including, inter alia, “type,
dosage, effectiveness, and adverse side effectedication taken by thadividual to alleviate

pain or symptoms.” 20 C.F.R8 404.1529(c)(3)/ However, the Almay exercise discretion in
weighing the credibility of the claiant’s testimony in light of thether evidence in the record.

Genier v. Astrue, 606 F.3d 46, 49 (2d Cir. 2010).

ALJ Glanville concluded that Alves’ complaints of disabling symptoms and limitations

were not fully credible, finding that Alves’ allegatis of pain were incoisient with the medical

3 Under the Social Security Act, there is no concept aftfal disability.” The test is the inability to perform any
substantial gainful activity. €& 42 U.S.C. § 423(d)(1)(A).
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record and his activitiesf daily living. (R at 21.) The ALJ noted that the Soal Security
Function Report, which Alves filled out dbecember 6, 2010, Alves reported taking walks,
driving, going out alone, going shopping, and being able to handle money or finances. (R. at 145-
49.) In that same report, Alves reportenhitations in driving, and walking, standing, and
squatting. (R. at 145-47, 150-51.) During hearing with ALJ Glanville on March 21, 2012,
Alves reiterated that walking, iing, and sitting caused him paifR. at 32-33.) However, these
allegations of pain are inconsistent with teeort of Dr. Wellin, who in January 2010 reported
that Alves ambulated without a noticeable limp, a@d able to heel-and-teealk and squat, (R.
at 204), the report of Dr. Malhotra, who ir&@mber 2010 examined Alves and found that Alves
could fully squat and stand unassisted, and needdualp getting on and off the examining table
or rising from the seated position, (R. at 22, 2b4#)d the report of Dr. Cassels, who examined
Alves on July 20, 2011, and found that Alves cdwddl-and-toe walk without difficulty, and could
step up and down without difficulty. (R. at 236.)

On August 11, 2009, Dr. Peress notleat Alves drove himsetb a doctor’'s appointment.
(R. at 250.) Further, a residdanctional capacity assessmaritAlves on December 31, 2010,
showed that he could stand, walk, and sit with normal breaks for six hours in an eight hour
workday. (R. at 220.) The assessment also irgtictitat the he was able occasionally lift
twenty pounds and frequently lift ten pounds. 4dR220.) Evidence in the record showing Alves’
normal gait, ability to get on and off the examintable without assistance, ability to squat, walk
on heels and toes, and drive himself to appointmemas inconsistent with his allegations of
disabling pain.

ALJ Glanville similarly discredited Alves’ alm that Zanaflex required him to need to

sleep for an hour in the middle of the day.. R 43-44.) The ALJ found that while Alves’
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medically determinable impairments could reasbnbb expected to cause the alleged symptoms,
“the claimant’'s statements concerning the nstgy, persistence and limiting effects of those
symptoms are not fully credible toglextent alleged.” (R. at 21.)

ALJ Glanville’s credibility finding is supported by a review of the entirety of the record.
Alves reported that Zanaflex matiém drowsy at the hearing beéothe ALJ, (R. at 43), in a
Function Report that he filleout on December 6, 2010, (R. at 153), and on an undated Disability
Report Appeal. (R. at 141.) However, Alves did camtplain about the side effects of Zanaflex
to his physicians. For example, at an exatiam on December 8, 200By. Peress noted that
Alves was taking Zanaflex as a sule relaxant, did not note anyogrsiness or side effects. (R.
at 255.) On November 22, 2010, Dr. Peress suspeAbes’ prescription of Arthrotec, when
Alves complained that it upskis stomach, but Dr. lRess continued to presbe Zanaflex and no
complaints of side effects amedicated. (R. at 269.) Instedtie medical recoslindicate that
Alves was “awake and alert.” (R. at 243.) Tdfere, the record supperthe ALJ’s conclusion
that Alves’ statements about the sidesef§ of Zanaflex were not fully credible.

Additionally, ALJ Glanville’s deision to not fully credit Alves’ complaints of pain and
other limitations was supported by ALJ Gldle/s observations during the hearing. ALJ
Glanville observed that Alves seethin no acute or emotional disss, and was able to sit through
the forty-minute hearing without complaining @din, discomfort, incommaodity, or the need to
stand up. (R. at 21.) As the ALJ was ableliserve Alves’ demeanor while testifying, such

observations are accorded special deferei@se_Marquez v. Colvin, No. 12 Civ. 6819 (PKC),

2013 WL 5568718, at *7 (S.D.N.Y. @®, 2013) (stating the revievgrcourt “must show special
deference to an ALJ’s credibility determinatidrecause the ALJ had the opportunity to observe

the Plaintiff's demeanor while testifying”).
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ALJ Glanville met his burden in finding Alveslaims not entirely credible because the
objective medical evidence and the ALJ's obseovetiat the hearing failed to support Alves’
claims of total disability based onipand side effects of his medication.

4. ALJ Glanville Sufficiently Developed the Record

Finally, Alves argues that ALJ Glanville ingperly assessed Alves’ credibility without
sufficiently developing Alves’ imony at the hearing regarding his daily activity limitations.
(Pl’s Mot. at 19.) He argues that ALJ Glanvillel not question him about the intervals of rest
taken while walking and driving, drow long Alves cared for his ttiren or what kind of care he
provided. (Pl’s Mot. at 19.) ConsequentBlves argues that the administrative record was
incomplete. (Pl.’s Mot. at 19.)

However, the ALJ is under no obligation to further develop the adtrative record when
there are no obvious gaps within the recana] where the ALJ already possesses a complete

medical history._Rosa v. Callahan, 168 F.3d712n.5 (2d Cir. 1999). Here, ALJ Glanville was

not obligated to further develdpe administrative record becausd did not contain any gaps.
Although ALJ Glanville never quesined Alves about the breaks takehile walking and driving,

and the extent to which he did childcare, (RR@&#6), the administrativecord already contained

this information. (R. at 145-54, 2)2In the SociaBecurity Administratin’s Function Report,

Alves reported he could only walk for thirty minutesfore resting, and thae could not drive for

more than twenty minutes. (R. at 150.) He rembioeDr. Malhotra that heared for his children

two times per week, (R. at 212), and that he o longer lift his daughter. (R. at 146.) ALJ
Glanville was under no obligation to question Alves further because Alves had already detailed

his daily activity limitations irthe administrative record.
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A review of the entirety of the recordh@wvs that because the record was sufficiently
developed, ALJ Glanville was under no obligatiofuidher develop the record before making his
credibility determination.

B. The ALJ Properly Relied on the Vocdional Expert’'s Testimony That
There Were Jobs in the National and_ocal Economies that Alves Could
Perform

Alves argues that ALJ Glarlle unreasonably relied on thecational expert’s testimony
because the vocational expert did not consider the impact of the side effects of Alves’ medication.
(Pl.’s Mot. at 20.)

ALJ Glanville consulted a vocational expert to determine whether there were light
unskilled jobs that Alves could still performsgete his moderate limitation in bending and need
to alternate positions regularly. (R. at 22.) Hie asked the vocational expert to identify light
work jobs that would allow alternating positiobstween sitting and standing every two hours.
(R. at 38.) The vocamnal expert considered Alves’ ageuedtion, ability tospeak English, and
his work history consisting of heavy, semi-sldll&vork, and concluded that he could be an
assembler of small products, routing clexkgd machine tender. (R. at 23, 38-42.)

At the hearing before ALJ Glanville, Alves’ attorney asked the vocational expert to
consider both the Alves’ residuainctional capacity and his allegdbwsiness as a side effect of
his medication. (R. at 42-45.) In this hypotbatiquestion, the vocationekpert concluded that
Alves could not work if drowsiness caused hintiéocdown during the day. (R. at 42-45.) Here,
ALJ Glanville was under no obligation to consitlee hypotheticapresented by Alves’ attorney,
which relied on an assumptiorathALJ Glanville reasonably termined was unsupported by the
record. As discussed previoyshLJ Glanville reasonably discradd Alves’ claim of drowsiness

from his pain medication as incorteist with the medical record.
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II. CONCLUSION
For the reasons discussed above, the Conwnisss determination that the Plaintiff was
not disabled within the meanirmd the Social Security Act ding the period from April 4, 2008,
through March 23, 2012, is supportag substantial evide®. Accordingly, the Defense’s cross-
motion for judgment is GRANTED, and the Plaintiff’'s motion for judgment on the pleadings is
DENIED.

SO ORDERED.

Dated: New York, New York
September 24, 2014
/s/

Roberf. PattersonJr.
UnitedState<District Judge
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