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JESSE M. FURMANUNnited States District Judge:

This multidistrict litigation (“MDL”) proceedingcomprised ohineteen casepjts Sates
and the District of Columbia (collectively, the “States”) against a nationat-¢eghg agency,
McGraw Hill Financial, Inc. (formerly the McGraWill Companies, Inc.) and its subsidiary,
Standard & Poor’s Financial Services LLC (collectivéy&P”). (As discussed below, one of
the States— Mississippi— also hame#loody’s Corporation and its subsidiary Moody’s
Investor’s Service, Inc. (together, “Moody’s”) as Defendants.) lers®en of the cases (the
“State Cases”), the States brought Butheir own courts to enfoecstate consumagarotection
and deceptive trade practice laws, only toS&e (and, in Mississippi, Moody’semove the
cases to federal court. The gravamen of the St@mwplaints in those cases is that S&P (and,
in thecase of Mississippi, Moody’s) misled the Stateizens in representing that bond ratings
were objective and independent rather than influenced by undisclosed and unmanagéesl conflic
of interest. In the remaining two cases (the “Declaratory JudgmeesGaS&P is on the
plaintiff's side of the “v.” suing South Carolina and Tennes$&&P filed those lawsuits just
beforethe twoStates filedheir civil enforcement actions in state court (actions that were
subsequently removed and are among the Stases that form part of this MDL). S&P

principally seeks (1yeclarations that the relief requested by South Carolina and Tennessee in
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their civil enforcement actions would be unconstitutional or otherwise violateafdder and
(2) injunctions againghose two States’ civil enforcement actions.

At this stage of thse cas® the merits of the Stateahd S&P’sclaims are not at issue.
Instead, the questiongherethe parties’ disputes should be resolved — naméigtherthey
should be heard in federal court or in the relevant state courts. The States do not —ginid, in |i
of the Credit Rating Agency Reform Act of 2006, Pub. L. No. 109-29151&201327 (2006)
(“CRARA"), cannot —dispute that there is a strong federal interest in the reguldtimational
creditrating agencies, including S&P and Moody’s (the two largest cratilitg agencies in the
country). Instead, relying on the well-established proposition that federét emercourts of
limited jurisdiction, and citing the long histooy States seeking to enforce their own consumer-
protection and deceptive trade practices laws in their own courts, the Staeethatgheir
disputes with S&P and Moody'’s should be litigated in the state courts.

By contrast, the rating agencies comtéinat the disputes should begéted in federal
court. Pecifically, S&P contends that all of the State Cases present substantial fe@stains
giving rise to jurisdiction under Title 28, United States Code, Section 1331. Withtresgee
Mississippi case, S&P and Moody’s jointly argue in the alternative that jurisdistiproper
pursuant to either the “mass action” provisions of the Class Action Fairnes$ 2015, Pub. L.
No. 109-2, 119 Stat. 4 (2005) (“CAFA”), or the general diversitiusgaTitle 28, United States
Code, Section 1332(a). Finally, although the parties do not dispute the existenceabf feder
jurisdiction with respect to the Declaratory Judgnt@asesSouth Carolina and Tennessee ask
the Court to dismiss those cases ifedence to their state civil enforcement actions.

Now pending are two joint motions raising these issues, addressed in thredsefs.of

First, all seventeen States involved in the MDL jointly move, pursuant to Rule 12(b)#) of t



Federal Rules of @il Procedure, to remand the State Cases back to state court on the ground
that, as pleadedhey arise solely under state law, not federal l&fssissippi joins in that

motion, and — in light of the fact that S&P and Moody’s removed its case on altergunds

— argues in a separate set of briefs that federal jurisdiction is also lacideg both CAFA and

the general diversity statutén addition,Mississippi seeks an order directing S&P and Moody’s
to pay the State’s attorney’s fees and costs on the ground that the removalasktineas not
objectively reasonableFinally, Tennessee and South Carolina move to dismiss the Declaratory
Judgment Cases brought by S&P, principally on the theory that the Court mustfrefra

deciding them in lighof the States’ parallel civil enforcement actions under the “abstention”
doctrine established by the Supreme Coulonnger v. Harris401 U.S. 37 (1971).

For the reasons discussed below,Shetes’'motionsare grantedexcept insofar as
Mississippiseeks attorney’s fees and cogstisg¢ State Cases are all remanded back to state court,
and theDeclaratory Judgment Casa® dismissed altogethefFhat result is compelled by the
fundamental and oft-repeated proposition that, while state courts ate abgeneral
jurisdiction, federal courts “are courts of limited jurisdiction” and “posse$gthat power
authorized by Constitution and statute, which is not to be expanded by judicial’'ddRasel v.
Bush 542 U.S. 466, 489 (2004nternal quotatbtn marks omitted). In light of that proposition,
the Supreme Court has instructed that a federal court“mestume[that a cause lies outside
[its] limited jurisdiction, and the burden of establishing the contrary rests upon the party
asserting jurisdition.” Kokkonen v. Guardian Life Ins. Co. of Afil1l U.S. 375, 377 (1994)
(citations omitted).The presumption against federal jurisdiction is especially strong in cases of
this sort, involving States seeking to vindicate quasi-sovereign interesifornileg statelaws

and protecting their own citizens from deceptive trade practices and the likeimly, S&P



and Moody’s falil in their efforts to rebut that presumptionthasState Cases arise solely under
state law an€ongress has not authoriziedleral courts to hear suchses. Further, in light of
that conclusion and the fact that S&P can raise any and all defenses it mapdeviederal
law in state court, indulging S&PRBeclaratory Judgment Casesuld constitute an
unwarranted interference in South Carolina’s and Tennessee’s state coeedprgs.
BACKGROUND

The following background is taken from the States’ Compaant federal regulatory
materials, which are either referenced by the parties or are importhetuaderstanding dlhe
jurisdictional issues in question. Because this Court has an independent obligatiahlishes
the existence of subjeatatter jurisdiction over these cases, the facts alleged dhwplains
are accepted as true for purposes of these motions, but no inferences are drésnpargyts
favor; the party asserting jurisdiction must show it affirmativége, e.g Shipping Fin. Servs.
Corp. v. Drakos140 F.3d 129, 131 (2d Cir. 1998). Moreover, in determining whether
jurisdiction exists, conderation of extrinsic materials and documents of which judicial notice
may be taken is permissibl&ee, e.gPhifer v. City of New York89 F.3d 49, 55 (2d Cir.
2002). For the sake of simplicity and following the parties’ lead in their briefirg citations
to information common to the Complasraire to th&€€omplaintfiled by the Stat®f Tennessee.
(Docket No. 1-1, 13 Civ. 4098 (“Tenn. Compl.b).
A. The Rating Agencies

As noted, S&P and Moody'’s are in the business of selling credit ratidgstedit rating

is a rating agencyg assessment with respect to the ability and willingness of an issuer to make

! Relatedly, the following facts focus more on S&P than Moody’s, which is atpaoshly

one of the cases before the Court. In any everihe extent there are differences between the
two rating agencies, those differences are irrelevant to the issues eliscugss Opinion.



timely payments on a debt instrument, such as a bond, over the life of that instrumétgp. S
No. 109-326, at 2 (2005) (Conf. Rep.). Put more Bingcredit rating is an attempt to predict
how likely it is that an entity that has borrowed money will pay that money%&ekditrating
agencies develop their ratings by inputting a series of variables into a camguliteodel that
analyzes the rks associated with the financial instrument in question. (Tenn. Compl. 1 43). For
residentiaimortgage-backed financial products, for example, that information would include the
loan principal amount, loato-value ratios, price data for the relevant geographic markets, credit
scores of the borrowers, and the structure of the product being offeitgd. S&P’s analytical
models “are built on a series of assumptions with respect to probability of defdudsset
correlation” so the models will giveifferent outputs depending on the agency’s estimate of the
assumed variablegld. 1 44). Once the model has been applied to the data, the output is
summarized using a lettgrade system that declines in quality as follows: AAA, AA, A, BBB,
BB, B, CCC,CC, C,and D. (Tenn. Compl. § 4533¢eeS. Rep. No. 109-326, at 3. The top four
grades designate investmamade products; the other six designate speculgtivgée— or
“lunk” — bonds. S. Rep. No. 109-326, at 3.

A rating of AAA reflects S&P’s judgmenhat the issuer’s “capacity to meet [its]
financial commitment” with respect to the product being rated “is extyest@ng.” (Tenn.
Compl. 1 45). More specifically, the AAA rating is appropriate only if a paerailgbt offering
passes “the most seeestress test” S&P uses. (Tenn. Compl. T 46). Some products, like

collaterdized debt obligationand residentiainortgage-backed securities, have multiple

2 John Moody, who gave his name to Moody’s, was the first person to publish credit

ratings publity. SeeS. Rep. No. 109-326, at 3 (2005) (Conf. Regeg generallyyjohn Moody,
Moody’s Analyses of Railroad Investmefif809). Moody sought to providanalytical
commentary on the railroads of America from the standpoint of the owners of théestand
his ratings purported to be “worked out on thoroughly sound and scientific lifcksat 14.



“tranches,” or tiers, which receive different credit ratings and are sphtately. I@. 11 43, 49).
In such cases, the expectation is often that the safest, or most “senior,” idrecmive a

AAA rating, allowing the issuer to offer a lower interest rate while still attractusgomers to
buy it. If the senior tier fails to receive suchaéing on the first try, however, “S&P is supposed
to let the issuer know that [that tier] could only receive a AA or lower ratifid.”{ 48). In

such cases, S&P also informs the issuer of the “credit enhancement” necessagvtach
AAA rating. (Id. 168-69). The issuer can then choose to issue the security wiled\AA
rating or altethe product’s structure to obtain the requisite credit enhancenteént. (

The supply side of the market for credit ratings is characterizetidry competition
among a small number of firms. Federal law deems only ten firms to be “Higtr@cagnized
statistical rating organizations” (“NRSROS”")SeeSecurities & Exchange Commission, Office
of Credit Ratings, http://www.sec.gov/about/offices/ocr.sl{tast visitedJune 2, 2014(listing
all current NRSRO registrationgee alsdecurities & Exchange Commission, Annual Report
on Nationally Recognized Statistical Rating Organizations, at 4 (28u&)able at
http://www.sec.gowivisions/marketreg/ratingagenaysroannrepl212.pdfAnnual Report”)
Because such a designation operatesdasfactolicense to enter the business of issuing credit
ratings of financial products, those firms control nearly the entire markean(Compl. § 50).

In fact, as of 2012, the top two firms — S&P and Moody’s — controlled approximaggityei

3 The NRSRO designation was introduced in 1975 as part of the administrative scheme

implementing the Net Capital Rule, which governs the amount of capital bre&ksrs are

required to maintain on their balance she&seS. Rep. No. 109-326, at dee alsd\Net Capital

Rule, 17 C.F.R. § 240.15c3-1 (2008); Adoption of Uniform Net Capital Rule and an Alternative
Net Capital Requirement for Certain Brokers and Dead® Fed. Reg. 29795 (July 16, 1975).
Under that scheme, brokdealers are required to hold less capital against assets that have been
rated investmengrade by one of the NRSROs than against those that hav8ee#. Rep. No.
109-326, at 4. In other words, the NRSRO designation was originally intended to ensure the
reliability of credit ratings for the largely unrelated purpose of federalibgm&gulation.



three percent of the market share for credit ratings; they and Fitch, thiatbest firm, issued
ninetysix percent of all ratingsSeeAnnual Report, at 8. In short, the crediting industry is
concentrated and, for the last forty years, has been significantly ioéddxy federal regulation.

The business is also very lucrative to the few firms who control it. S&P’s annual
revenues exceehll billion, forty percent of whicks attributable to rating structured financial
products likeresidentialmortgagebacked securities(Tenn. Compl. { 51). There are two
primary ways for creditating agencies to make money: the isquers model and ¢h
subscription model. When the NRSRO designation came into use, the dominant model in the
industry was théatter. Under that paradigm, “investors pay the rating agency a subscription fee
to access its ratings Annual Report, at 13. Today, however, NRSROs tend to employ the
issuerpays model, in which the companies seeking ratings from the rating ageneres tend
to be repeat players- pay the fees associated with issuing their own ratings. (Tenn. Compl.
11165, 67). For complex instruments like structured financial products, the fee charged is
determined based on “the complexity and size of the . . . [product] being analyized.65).

The combination of those forces, the States complain, yields a market in whide S&P
systematically incentized to “please” its customergld.  67). Because S&P can influence its
ratings by changing the assumptions that underlie its models, the States &lfRgen®tivated
to do so. The threat, should S&P refuse to tinker with its analytical modelat the issuers
will engage in “ratings shopping” to find a competitor who is not as scrupultis] §9-70).

And because issuers get a second bite at the apple if their initial stdmésraot yield AAA-
rated senictier debt, the issuers “can ori S&P of the credit enhancement levels proposed by

either Moody’s or Fitch in order to influence the outcome of S&P’s analydd.’y| 69).



Significantly, however, the States explicitly dot challenge the issugrays model itself,
let alone any idividual ratings. Id. § 12). Instead, the States allege that S&P’s public
statements about the integrity, independence, and objectivity of its ratmbs (slississippi’s
case, Moody'’s as well) violated their respective constpraection laws. Id.  260). The
States point, for example, to various assertions S&P made that were eithgrecbimzaor
regarded its adherence to, its Code of Professional Conduct (the “Code of Conest))e.@.
id. 7117, 13, 61, 73, 78, 90-91, 99-105, 260). S&P adopted its Code of Conduct in October 2005,
and it explicitly stated that the adoption of the Code of Condeprésented further alignment
of [S&P’s] policies and procedures with the [InternatioDajanization of Securities
Commissons] (‘IOSCO’) Code of Conduct [Fundamentals for Credit Rating Agencielsl.” (
1 78(first alteration in original) The IOSCO Code of Conduct, first published in December
2004, is a voluntary set of rules promulgated by an international organization of national
securitiesregulators.SeeTechnical Comm. of the IntOrg. of SecComm’ns, Code of Conduct
Fundamentals for Credit Rating Agencies (2004) (“lIOSCO Codggjilable at
http:/www.iosco.org/library/pubdocs/pdf/IOSCOPD180.pdccording to the States, a “key
principle” of the IOSCO Code of Conduct & need for credit rating agencies to maintain
independenc&om the issuers who pay it for its ratinggTenn. Compl. § 80).

B. CRARA

In 2006, Congress enacted CRARA to reform the regulatory scheme appicetadit
rating agenciesby fostering accountability, transparency, aodpetition” S. Rep. No. 109-
326, at 2. Among other things, CRARA requires NRSROs to “establish, maintain, an@ enforc

written policies and procedures reasonably designed . . . to address and managdietsyotonf



interest that can arise from such busitfed$ U.S.C. § 780-7(h). The statute further authorizes
the Securities and Exchange Commission (“SEC”) to

issue final rules . . to prohibit, or require the management asdldsure of, any

conflicts of interest relating to the issuance of credit ratings by a [NRSRO],

including, without limitation, conflicts of interest relating.to.the manner in
which a [NRSRO] is compensated by the obligor . . . for issuing credit ratings.

Id. Although this exclusively delegated power unambiguously includes the authority to

“prohibit” conflicts of interest arising from the issyastys model, the SEC has chosen a more

measured course. Through notared comment rulemaking, the SEC issued regulations

permitting, albeit closely regulating, use of the isqueeys model.See, e.q.17 C.F.R.

§ 240.179g-5 (2014) (deeming the isspaks model to represent a “conflict of interest” for

purposes of federal regulations and regulating sucflictsih* As a general matter, the

regulations permit NRSROs to employ the isspgeys model only if they (1) disclose such

conflicts of interest; and (2) maintain written policies to address and manelgeonflicts.See

17 C.F.R. § 240.17g-5(a) (2014). In announcing its regulations, the SEC stated that prohibiting

the issueipays model might “adversely impact the ability of an NRSRO to operaterediaa ¢

rating agency.” Oversight of Credit Rating Agencies Registered asndllyi Recognized

Statistcal Rating Organizations, Exchange Act Release No. 55857, 72 Fed. Reg. 33564, 33595

(June 18, 2007). The SEC also stated that disclosure of such arrangements would betadequate

allow consumers to evaluate whether, and to what extent, caéidig-agenies’ judgment was

influenced by the fact that they were paid by the companies whose secoeyieate. See d.
Importantly, CRARA does not purport to preempt all state laws as applied to NRSRO

Indeed, CRARA'’s preemption is explicitly limited to &lsubstance of credit ratings or the

4 Elsewhere, the regulations prohibit certain conflicts of interest altogedeey, e.g 17

C.F.R. § 240.17g-5(c). Additionally, the SEC has authority to revoke NRSRO status or to
impose civil penaltiesSeel5 U.S.C. § 780-7(d); 15 U.S.C. § 73(&)(1)(C).



procedures and methodologies by which i SRO]determines credit ratings 15 U.S.C.
8 780+7(c)(2). Underscoringhe limited nature of CRARA'’s preemptive effect, the statute
explicitly provides that “[n]othing in this subsection prohibits the securitiegrassmon (or any
agency or office performing like functions) of any State from investigaimygbringing an
enforcement action with respect to fraud or deceit againgNR$RO].” 15 U.S.C. 88 780-
7(0). Thus, RARA delineates the respective duties of the SEC argtatecounterparts.
Likewise the SEC'’s regulations do not purport to trammel orStlagss’ authority, explicitly
reserved by CRARA'’s text, to enforce state consyonetection laws by bringing feal suits
against NRSROs. And while SEC regulations require NRSROs to disclose and naanrfigis ¢
of interest— and indeed prohiblbtates from regulating treibstancef credit ratings— those
regulations do natxpresslyprohibit States from preventig, through litigation, NRSROs from
publicly stating that they adequately disclose and manage conflictei#shtvhen they do not.
As part of this scheme, CRARA and the regulations promulgated thereunder int@rpora
— and make binding on NRSROs in theitdd States— many of the provisions of the IOSCO
Code of Conduct. SeeDef.’s Mem. Law Opp. PIs.” Mot. Remand (Docket No. 33) 17-18
(comparing IOSCO Code and CRARA provisiors))ike CRARA and its related regulations,
the IOSCO Code requires disclosure and promulgation of written procedures goventiiotsc
of interest, including the use of the issuer-pays mo8eklOSCO Code 88 2.6—2.8ut S&P’s
Code of Conduct, which was adopted in October 2005, “represented further alignment of its
policies ad procedures with the [IOSCO Code of Conduct].” (Tenn. Compl. § 78). Thus,
similarities between the S&P Code of Conduct, on the one hand, and IOSCO’s and CRARA's

standards, on the other, are more likely attributable to S&P’s desire to adi@&0’s Code

5 Unless indicated otherwise, citations to docket entries refer to dockes eémtitie MDL,
13 MD 2446.
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of Conduct than they are to the requirements of CRARA, for the simple reason thafthe S&
Code of Conduct predated CRARA, which was enacted on September 29, 2006, and did not take
effect until June 26, 2007SeePub. L. No. 109-291, 120 Stat. 1327. (Tenn. Compl. Y 78-80).
Today, unlike in 2005, SEC regulations require any aspiring NRSRO to file its CQamadiict
with that agency, 17 C.F.R. 88 240.17@) & (f); 17 C.F.R. 8§ 240.17§{a)(2), and CRARA
requires that the SEC review such filingseatst annually and any time they are changed, 15
U.S.C. 8 7807(h)(4)(B).
C. Procedural History

The seventeen State€es consolidated before this Court are part of a wave of state civil
enforcement actions brought against S&P and Moody’s. All of the suits are broughttateler s
consumer-protectioand deceptive trade practices statutes; they seek various remedies, including
injunctive relief, civil penalties, and disgorgement. (Tenn. Compl. 64-65). Of the odkes i
MDL, Mississippi’s suit— against both S&P and Moody’s — was filed first, on May 10, 2011.
(Docket No. 1-1, 13 Civ. 4049). S&P and Moody’s removed that case to the United States
District Court for the Southern District of Mississippi on June 7, 2011, invoking federal
jurisdiction under both the general diversity statute, Title 28, United States Cotilen Sec
1332(a), and CAFA. (Docket No. 1, 13 Civ. 4049). In February 2013, another thirteen States
and the District of Columbia filed similar suits, albeit only against S&P. Orhivgr2013,
S&P removed those cases to federal court, but instead of relying on CAFA or the gener
diversity statute, S&P invoked federal-question jurisdiction. On that same &&€b&t not
Moody'’s) filed a supplemental notice of removal in the Mississippi actiontexggtrat the

federal court also had jurisdiction pursuant to the fedgraktion statute. The last two State

11



Cases forming this MDL were filed against S&P on June 27, 2013, and October 9, 2013; S&P
removed them as well on the basis of fedqrasstion jurisdiction®

As noted, the last two suits that form this MDL are declaratory judgment abtiounght
by S&P against the States of South Carolina and Tennessee. S&P filed the sdisahdourt
after receiving statutory notice letters from the States advising S&P thatv¢heyontemplating
bringing civil enforcement proceedings in state court. (Mem. Law Oppfsr’Ddots. To
Dismiss (Docket No. 34) 3). S&P filed the suits on February 4, 2013, after receisurgrases
from at least onefdhe state attorneys general that the State would not file its own suit until at
least the following day. (Decl. Olha N.M. Rybakoff Pursuant 28 U.S.C. § 1746 (Docket No. 21,
13 Civ. 4100) § 5; Decl. Jennifer E. Peacock Pursuant 28 U.S.C. 8 1746 (Docket No. 23, 13 Civ.
4100) 1 10). On that following day, Tennessee did in fact file its state civil enfemtawtion,
which was subsequently removed to federal court and transferred hereaghpaMDL.
(Notice of Removal (Docket No. 1, 13 Civ. 4098, Ex. A). Just over one week later, South
Carolina filed an analogous civil enforcement action; it too was later removedet@l court

and made part of this MDL. (Notice of Removal (Docket No. 1, 13 Civ. 4@81Ex. A). In

6 In addition to those seventeen actions, S&P and Moody’s are currently ¢aging

enforcement actions brought by the federal government, California, Connecticlliinarsd

The federal suit against S&P is currently pendmtheUnited States District Court for the
Central District of California See United States v. McGrall Cos., No. CV 13-0779 DOC
(JCGX) (C.D. Cal.). The suits brought by California, Connecticut, and Illinoigsesn@ing in

their respective state gds, as S&P elected not to remove the California action and the other
two, which S&P did remove, were remanded to state court prior to the MDL'’s creSten.
lllinois v. McGrawHill Cos., No. 13 C 1725, 2013 WL 1874279 (N.D. Ill. May 2, 2013);
Connecticut v. McGrawdill Cos., No. 3:13ev-311 (SRU), 2013 WL 1759864 (D. Conn. Apr.
24, 2013)Connecticut v. Moody’s CorpNo. 3:10cv546 (JBA), 2011 WL 6390B.(Conn. Jan.
5, 2011);see also, e.gConnecticut v. Moody’s Corp664 F. Supp. 2d 196 (D. Conn. 2009)
(remanding to state court an earlier civil enforcement action brought elyeiody’s); Flynn ex
rel. Moody’s Corp. v. McDanigeb89 F. Supp. 2d 686, 687 (S.D.N.Y. 20(@manding to state
court a derivative suit alleging that Moody’s committed frand breached its fiduciary duties in
connection with its use of the issuer-pays model).

12



its declaratory judgnre actionComplaints, as amended, S&P seeks (1) declarations that the
relief requested by South Carolina and Tennessee in their civil enforcestiens avould be
unconstitutional; and (2) injunctiosgjainst the state civil enforcement actions, as well as
attorneys’ fees andosts (Am. Compl. (Docket No. 15, 13 Civ. 4052) 7-8; Am. Compl. (Docket
No. 12, 13 Civ. 4100) 6; Mem. Law Opp’'n Defs.” Mots. To Dismiss 4-5). Notably, S&P
concedes that it filed the actions to preempt the States’ civil enforcentiemiseand secure a
federal forum. (Oct. 4, 2013 Conference Tr. (Docket No. 54) (“Oral Arg. Tr;”Dée0l.

Jennifer E. Peacock (Docket No. 29), Am. Ex. A, at 26-27).

On June 6, 2013, with motions to dismiss pending in thd@aaratory Judgment Cases
and motions to remand pending in most of $iete Casedhe Judicial Panel on Multidistrict
Litigation (*JPML”") ordered that all the cases pending in federal court dintiee(other than the
federal civil enforcement action) be transferred to this District for pteturposes; the cases
filed later by Indiana and New Jersey were transferred thereafter. (Tramdér(Docket No.

1) (“Transfer Order”), at 1; Conditional Transfer Order (CTLP(Docket No. 23); Conditional
Transfer Order (CTGQ2), Docket No. 56). On July 16, 2013, this Court ordered new briefing
on the motions to dismiss tibeclaratory Judgment Casasd the motions to remand t8tate
Caseqincluding separate briefing on issues exclusive to the Mississippi casséeddhe
ratingagencies’ alternative theories for removal). (Docket No. 20). (ThedBi#tes
Department of Justiceubmitteda Statement ofnteresturging remand of th8tate Cases
(Docket No. 24).) The Court heard oral argument on the motions on October 4, 2013, and

ordered posargument letter briefs on several issues. (Docket 48, 50, 51). On

! The JPML granted S&P’s motion to transfer the cases to a single courth@ver t
objections of the States and Moody’s, in part to allow one court to address all of the nwotions
remand and motions to dismiss, thereby eliminating the risk of inconsistensru{ifignsfer
Order 23).

13



December 12, 2013, the Court requested that S&P, Tennessee, and South Carolira file lett
briefs addressing what impact, if any, the Supreme Court’s decisigprim Communications,
Inc. v. Jacobs134 S. Ct. 584 (2013), had on their arguments on the motion to dismiss. (Docket
No. 61). On January 14, 2014, the Court requested that S&P, Moody’s, and Mississippi file
letter briefs addressing what impact, myathe Supreme Court’s decisionNtississippi ex rel.
Hood v. AU Optronics Corpl34 S. Ct. 736 (2014), had on their arguments on Mississippi’s
motion to remand. (Docket No. 67).

As a result of the foregoing, there are now three sets of briefs regardmgtibas
pending before the Court. The first concerns the joint motion to remand filed by e @tat
Arizona, Arkansas, Colorado, Delaware, Idaho, Indiana, lowa, Maine, Mississiggn Ui,
New JerseyNorth Carolina, Pennsylvania, South Carolina, Tennessee, and Washington. (PIs.’
Consolidated Br. Supp. PIl. States Mot. Remand (Docket No. 31) 1; Docket No. 57 (permitting
New Jersey to move for remand and join the States’ previously filed consolidaimadre
briefs).® The question presentedtimat motion is whether the States’ actions raise a federal
guestion sufficient to support jurisdiction under Title 28, United States Code, Section $881. (
Docket Nos. 31, 33, 40)Thesecond set of briefs concerns issues particular to the motion to
remand filed by the tate of Mississippi— namely, whether this Court has jurisdiction over that
case under the “mass action” removal provisions of CAFA or the general diwtasiite, Title
28, United States Code, Section 1332(&eeDocket Nos. 27, 35, 38). Those papers also

include the parties’ letter briefs in response to this Court’s January 14th @@@eDocket Nos.

8 Although the District of Columbia has not moved for remas@Docket, 13 Civ. 4012),
there is no dispute that, if the Court lacdubjecimatter jurisdiction with respect to the States’
civil enforcement actions, its case would need to remanded asSeel).e.g.28 U.S.C.

8 1447(c) (ff at any time before final judgment it appears that the district court lacks subject
matter jursdiction, the case shall be remandgd.

14



69-70). Thethird set of briefs concerns whether this Court should dismiss, primariponger
abstention grounds, S&PBReclaratory Judgment Casagainst the States of Tennessee and
South Carolina. SeeDocket Nos. 26, 34, 39). That last set of papers also includes the letter
briefs filed in response to this Court’s December 12th Ordgeeljocket Nos. 62-63)The
Court addresses each set of arguments in®turn.
DISCUSSION

A. The Motions To Remand

It is axiomatic thatfederal courts are courts of limited jurisdiction and, as such, lack the
power to disregard such limits as have been imposed by the Constitution or Conguedse
Pharma L.P. v. Kentucky 04 F.3d 208, 213 (2d Cir. 201@)ternal quotation marks omitted)
As a general matter, Congress has granted federal district courts gugswittion over cases
in which there is a federal questiaee28 U.S.C. § 131, and certain cases between citizens of
differentStates, see28 U.S.C. § 1332See generallPrtiz v. City of New Yorkl3 Civ. 136
(JMF), 2013 WL 2413724, at *1 (S.D.N.Y. June 4, 201\8here a plaintiff files such a case in
state courtTitle 28, United States Code, Section 144 a(mws a defendant with some
exceptions norelevant here— to “removel]’the case to federal district coutth other words,
an action may be removed “only if the case could have been originally filed ialfedart’
Hernandez v. Conriv Realty Assodsl6 F.3d 35, 38 (2d Cir. 1997)Judicial scuatiny is
especially important in the ctext of removal, where considerations of comity play an important
role” Veneruso v. Mount Vernon Neighborhood Health,@83 F. Supp. 2d 613, 618

(S.D.N.Y. 2013) (internal quotation marks omitted). And the importance of such scruiny is

o When an action is transferred pursuant to Title 28, United States Code, Section 1407, as
all of the instant cases were, the transferee court applies “its interpretatiederal law, not
the constructions dederal law of the transferor circuitMenowitz v. Brown991 F.2d 36, 40
(2d Cir. 1993). Accordingly, as the parties agree, Second Circuit law appliese¢anbgons.
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its zenith where, as here, the suit was brought by a State itself, as “thefctnaereign
protection from removal” in such circumstancasises in its most powerful formRevada v.
Bank ofAm.Corp, 672 F.3d 661, 676 (9th Cir. 2012) (internal quotation marks omitted).

In fact, “[i] n light of the congressional intent to restrict federal court jurisdiction, as well
as the importance of preserving the independence of state governments, feser@orstrue
the removal statute narrowly, resolving any doubts against removabilRyrdue Pharma704
F.3dat213 (quoting_upo v. Human Affairs Int'l, Inc28 F.3d 269, 274 (2d Cir. 189; accord
Venerusp933 F. Supp. 2d at 618. Such “strict construction of the right of removal” also “makes
good sense,” as “[aJorder denying a motion to remand a case to state court is ordinarily not
appealable until after a final judgment or order is filed in the tas®James Wm. Moore et al.,
Moore’s Federal Practicg 107.05 (3d ed. 2012).If'the court of appeals determines that the
case should have been remanded on the ground that there was no federal jurisdiction, the
judgment on the merits mualso be vacated because of the lack of jurisdictibthe case was
improperly remanded, at least the state court judgment will not be iateditecause of a lack
of subject matter jurisdictioh.Id.; cf. New York v. Shinnecock Indian Nati@86 F.3d 133, 136
(2d Cir. 2012) (vacating a judgment, after nine years of litigation and tridgdiof subject-
matter jurisdiction, where the district court had denied remand).

In considering a motion to remand, courts generally look at the original com@aiet
e.g, In re Rezulin Prods. Liab. Litig133 F. Supp. 2d 272, 284-85 & 284 n.35 (S.D.N.Y. 2001).
The removing party —here, the rating agencies bears the burden of establishing the existence

of jurisdiction. See, e.gBlockbuster, Inc. v. Galend72 F.3d 53, 57-58 (2d Cir. 2006).
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1. The Joint Motion To Remand for Lack of a Federal Question

S&P removed each Stat@€e on the ground that it presents a federal que'Stias.
noted, under Title 28, United States Code, Section 114 (@arty mayemove “[a]nycivil
action of which the district courts have original jurisdictio®ection 1331, the federal-question
statute, provides that “lE district courts shall have original jurisdiction of all civil actions
arising under the Constitution, laywor treaties of the United State28 U.S.C. § 1331. As a
general matter, a claim falls within that grant of jurisdictionly [in] those caes in which a
well-pleaded complaint establishes either that federal law creates the cause of action or that the
plaintiff’s right to relief necessarily depends on resolution of a substantial questiciea fe
law.” Franchise Tax Bd. v. Constr. Laborers Vacation Trust for S, @a8 U.S. 1, 27-28
(1983). Under this soalled “wellpleaded complaint ruléhe plaintiff is the master of the
complaint, free to avoitederal jurisdiction by pleading only state claims even where a federal
claim is also available.’Marcus v. AT&T Corp.138 F.3d 46, 52 (2d Cir. 1998).

The wellpleaded complaint rule, however, fea&orollary .. . — the ‘artful pleading’
rule — pursuant to which plaintiff cannot avoid removal by declining to pleadessary federal
guestions” Romano v. Kazacp609 F.3d 512, 518-19 (2d Cir. 2010) (quotitiget v. Regions
Bank 522 U.S. 470, 475 (1998)ee Sullivan v. Am. Airlines, Iné24 F.3d 267, 271 (2d Cir.
2005) (“[A] plaintiff may not defeat federal subjematter jurisdiction byartfully pleading his
complaint as if it arises under state law where the pldmsfiit is, in eserce, based on federal

law.”). One application of that rule is the “substantial federal question dotinheh

10 As noted, S&P and Moody’s did not invoke federal-question jurisdiction imitie! i
notice of removal that they filed in the Mississippi case; S&P did so in the suppddmetce

of removal filed in 2013. Moody’s did not join in that supplemental notice of renfdagice of
Supplemental Authority (Docket No. 34, 13 Civ. 4049)), and therefore does not join S&P’s
arguments with respect to the propriety of federal-question jurisdiction.
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recognizes that “in certairases federajuestion jurisdiction will lie over stalaw claims that
implicate significant federal issuésGrable & Sons Metal Prods., Inc. v. Darue En&dMifg.,
545 U.S. 308, 312 (2003ee also Venerus833 F. Supp. 2d at 619, 622-Zjng ex rel.
Lazard Ltd. v. Wassersteidl5 F. Supp. 2d 393, 402 (S.D.N.Y. 2066)As the Supreme Court
has explained, that doctrine “captures the commonsense notion that a federal coua loeight
able to hear claims recognized under state law that nonetheless turn on sulgstastiahs of
federal law, and thus justify resort to the experience, solicitude, and hopéoofmityi that a
federal forum offers on federal issue$stable 545 U.S. at 312.

Grable, the leading modern case on the substantial federsdtion doctrine, involved a
suit to quiet title to property that the Internal Revenue Service (“IR®"sbheedrom the
plaintiff to satisfy a federal tax delinquency, which the IRS then sold to tbedhit. The
plaintiff alleged that the defendant’s record title was invalid because, in prgwvidtice of the
seizure by mail rather than by personal service, the IRS had failed to coitiptizevnotice
requirements of federal lavGee idat 311. The defendant removed the case to federal court,
and that removal was upheld by the lower courts. In reviewing the case, teen8ourt held
that “federal jurisditon over a state law claim will lie if a federal issue is: (1) necessarily raised,
(2) actually disputed, (3) substantial, and (4) capable of resolution in federal dbortw

disrupting the federal-state balance approved by Congr&ssn v. Minton133 S. Ct. 1059,

1 Another application of the “artful pleading rule” is the complete preemptionmmctr
pursuant to which removal is proper when Conghess‘® completely preempted, or entirely
substituted, a federal law cause of action for a state dderiang 609 F.3d at 51%ee also
Caterpillar Inc. v. Williams482 U.S. 386, 393 (19875&P concedes that the complete
preemption doctrine does not appiré 6eeDefs. Mem. Opp’n Pl.’s Mot. Remand and Costs
(Docket No. 30, 13 Civ. 4098) and relies solely on the substantial federal question doctrine
enunciated irrable S&P’s concession is probably wise, if only because Congress expressly
preservedhe right ofStates to bring civienforcement actionsgainst NRSRO%Swith respect to
fraud or deceit 15 U.S.C. § 78040)(2).

18



1065 (2013) (discussingrable). “Where all four of these requirements are met jurisdiction
is proper because there issarious federal interest in claiming the advantages thouglet to
inherent in a federal forumyhich can berindicated without disrupting Congress’s intended
division of labor between state and federal courld.”(quotingGrable 545 U.S. at 313-14).

Applying that test, th&rable Court held that removal of the plaintiff's suit to quiet title
was proper.First, the plaintiff had premised its superior title claim on a failure by the IRS to
give it adequate notice, as defined by federal’lad5 U.S. at 314-15. Thus, whether the
plaintiff had received notice adequate within the meaning of federal law was &antialss
element of its quiet title claim.1d. at 315. Secondtfie meaning of the federal stat{ies]
actually in dispute”jn fact, it appearedtd be the only legal or factual issue contested in the
case.”ld. Third, the Court concluded thdgt] he meaning of the federal tax provisiaas]an
important issue of federal law that sensibly belong[ed] in a federal courti tiied RS’s “strong
interest in thg@rompt and certain collection of delinquent taxes\d the interest of “buyers (as
well as tax delinquents)” in having “judgased to federal tax matters” resolve whether the IRS
“has touched the bases necessary for good tiie (internal quotation marks omitted). Finally,
the Court held that federal jurisdiction would not disruptféderaistate balance “because it
will be the rare state title case that raises a contested matter of fedéraldawhus, federal
jurisdiction to resolve genuine disagreement over federal tax title provisibmovtend only a
microscopic effecon the federal-state division of labdord.

Significantly, the Supreme Court has made clear@nable calls for federal jurisdiction
over only a “special and small category” of caseémpire Healthchoice Assurance, Inc. v.
McVeigh 547 U.S. 677, 699 (2006ee idat 701 (referring to “the slim category tiatable

exemplifies”);see also Gunrl33 S. Ct. at 10685 (same). For example, “[tlhe ‘mere presence’
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of a federal issue in a state cause of action” and the “mere assertion of a federal antenextt
enough to confer federal jurisdictioNenerusp933 F. Supp. 2d at 622 (quotinterrell Dow
Pharm. Inc. v. ThompspA78 U.S. 804, 813 (198@&nd citingEmpire Healthchoices47 U.S.
at 709; accord Bank of Am672 F.3d at 674-75Nor doeghe presence of a federal defense
suffice— “even if the parties concede that the defense is the only disputed issue in'the case
and, in that sensenécessary to the resolution” of the state law clé@hinnecock Indian
Nation 686 F.3d at 138-40 & n.See idat 140 n.4 (stating that jurisdiction is inappropriate
underGrablewhere a federal issue is “not necessarily raised by [the plaintiff siretfive
claims,” but rather “comes into the case as a defenseg)also, e.gGilmore v. Weatherford
694 F.3d 1160, 1173 (10th Cir. 20X2T o determine whether an issue is ‘necessardised, the
Supreme Court has focused on whether the issue esseritial ement’ of a plaintiff's claim.”
(quotingGrable 545 U.S. at 315)kee generally Caterpilla482 U.S. at 393 (holding that a
federal defense to a statause of action does not support fedeadstion jurisdiction And
finally, if a claim does not present “a nearly pure issue of lawtlaatecould be settled once and
for all and thereaftawvould govern numerous . cases,” but rather is “fatiound and situation
specific,” federalquestion jurisdiction will generally be inappropriatempire Healthchoice
547 U.S. at 700-01 (internal quotation marks omitted).

Applying the foregoing standas, S&P’s arguments for federgliestion jurisdiction fail.
As an initial matter, there is no dispute that the St&es’plains exclusively assert stal@w
causes of action- for fraud, deceptive business practices, violations of state consumer-
protection statutes, and the like. (Tenn. Compl. 1 25&¢hrdMem. Law Opp’n Pls.” Mots.
Remand 13, 20). The crux of those claims is that S&P made false representatterGode of

Conduct and otherwise, and that those representations harmed #resafizhe relevant State.
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Tennessee’s statute, by way of examgiees the attorney general authority to bring suit against
a business that “[e]ngag[eas]any. . . act or practice which is deceptive to the consumer or to
any other person.” Tenn. Code Ann. 8 47-18-104(b)(27). To establish a violation of that statute,
he must show(1) that the defendant engaged in an unfair or deceptive act or practice declared
unlawful by theTennessee Consumer Protection Axtfl (2) that the defendant’s conduct
caused an ‘ascertainable loss of money or property, real, personal, or mixed ptinemgrticle,
commodity, or thig of value wherever situated . .”” Hanson v. J.C. Hobbs Co., In&o.
W2001-025230A-R3-CV, 2012 WL 5873582, at *9 (Tenn. Ct. App. Nov. 21, 2012) (quoting
Tenn. Code Ann. 8§ 47-18-109(a)(1)). To prevail, thereforeT émnessee attorney general need
not show that S&P violated CRARA or any other federal provision. That is, the rightethat
seeks to vindicatés the right not to bedid to in a fashion that causes reliance and results in
financial injury, a right possessed by [dlennessee] residents,” not a right created by federal
law. Fin. & Trading Ltd. v. Rhodia S.ANo. 04 Civ. 6083 (MBM), 2004 WL 2754862, at *6
(S.D.N.Y. Nov. 30, 2004) (Mukasey, J.). Notwithstanding the fact that S&P is an NRSRO, and
thus subject to federal regulation, Tennessee’s claims “may be assessdy by applying
[statejcommon law standards to the facts in this ¢ase. at *7.

The contrast wit Grable and its progeny is telling — and dispositive.A@rable the
plaintiff would “necessarily” have had to show a violation of federal law evée iflefendant
had never removed the case to federal court and even if the defendant had never eueykéd f
law as a defenseSeeb45 U.S. at 314-15ee alsdsunn 133 S. Ctat 1065 (holding that the
first Grablerequirement was met where the plaintiff, in order to prevail on his legal roadgra
claim, had to show that he would have prevailed omlaisn under federal patent lavBroder

v. Cablevision Sys. Corpt18 F.3d 187, 192¢ Cir.2005) (holding the same where the plaintiff
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alleged breach of a contract provision that incorporated federal law by referermeactu of a
New York statute byailing to provide uniform rates allegedly required by federal law). By
contrast, if S&P had never invoked federal law in these cases, the States would match@ve
prove a violation of CRARA or any other federal law (and may still not need to) intorde
prevail on their claims. In that sense, proving the States’ claims doesasssarilydepend on
an interpretation of CRARA or any regulations enacted pursuant to CR&RA,. e.g Bank of
Am, 672 F.3d at 6745 (rejectingremoval of claims allegig violationsof Nevadas Deceptive
Trade Practices Aadven where they allegedat misrepresentations violatéa: federal Fair
Debt Collection Practices Actzlazer Capital Mgmt., LP v. Elec. Clearing House, J163.2 F.
Supp. 2d 371, 377 (S.D.N.Y. 200(“That plaintiffscould have brought federal . claims based
on the factual allegations contained in the complaint is not sufficient to convetate law
claims|of fraud and negligent misrepresentation] into federal questjpiBaker v. BDO
Seidman, L.L.R.390 F. Supp. 2d 919, 925 (N.D. Cal. 200W)lding that plaintiffs’ “claims of
fraud and deceit and all the other cogradéems derived therefrom are capable of being resolved
on state law bases without timtdrpretation of federal law”).

In arguing otherwise, S&P contends that, in order to determine whether itsesttge
were false, a court will necessarily have to consult CRARA to determine ttemtohconcepts
such asindependence” and “objectivity” as applied to NRSRCS8edgVlem. Law Opp’n Pls.’
Mots. To Remand 19, 22-23). S&P acknowledges that the States allege violations ®b&&P’
internal Code of Conduct (that is, that S&P’s representations in its Code of Conduct and
elsewhere were false or fraudulent), but argues that becaRARArequiresit to maintain such
a Code of Conduct, the implication of the States’ Comamthat S&P has violated federal

law. (d. at 14). Noting that S&P’s Code of Conduct is referenced at least 234 times by the
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States’Complains, S&P arguethat theStates’ suits “turn on whether S&P was in compliance
with CRARA's provisions requiring it to maintain and enforce written policres@ocedures
reasonably designed to manage conflicts of interefd.”a{ 15). According to S&P, therefore,
the decisive factor conferring jurisdiction in this case is the fact that CRAlRAatively
requires S&P to maintain and make publicly available its Code of Conduct, and further tha
CRARA provides globally applicable definitions of concepts like “objégtiand
“independence.” Moreover, S&P asserts thaiGbeplains’ frequent references to the IOSCO
Code of Conduct are just a way to artfully plead around the federal issues upon which their
claims rest. Ifl. at 1619).

S&P’sargument is creative buttimately unpersuasive. First, although S&P is indeed
required by federal law to have a code of conduct, “[§jlw@rceof’ that requirement “is
irrelevant to the theory of the [States’] complaint[sNéw York v. Gassq 350 F. Supp. 2d 498,
503 (S.D.N.Y. 2004). Instead, “tlexistenceof S&P’s code (and, of course, its truth or falsity)
“Is all that is necessary to ground the allegation[s]’ of false represemstatiahfraud.ld.; see
also, e.g.Sung 415 F. Supp. 2dt406 (“[T]hat the [allegedly false and misleading] statements
were made in a federally required document does not change the inquiry whattténgsalone,
they were false or misleading . . . under state lawSg§cond, and in any event, “nothing in
CRARA says that the SEC defintbe truth or falsity of statementsaate about the independence
of S&P’s credit rating process; indeed, the statute provides that the SEC may naé ribgula
substance of credit ratings or the procedures or methodologies used to determihe them.
McGrawHill Cos, 2013 WL 1874279, at *4 (citing 15 U.S.C. 8 780-7(c)(2)). At bottom, to the
extent that there is anything in CRARA that speaks to the States’ claims, S§iiseat is

nothing more than a claim of defensive preemptiothat is, a claim that thet&es’ actions, or
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certain aspects of the relitfey seekarepreempted by the scope amature of CRARA and its
regulatory schem& As noted above, it is well established thaexeept for the rare case of
complete preemption, which S&P concedes this issemljefs. Mem. Oppn Pl.’s Mot.
Remand and Costs (Docket No. 30, 13 Civ. 4098)}-Zlaims of defensive preemption are not
sufficient to give rise to federal jurisdictioisee, e.g Caterpillar, 482 U.Sat 393.

For similar reasons, S&P’s heawliance orD’Alessio v. New York Stock Exchange,
Inc., 258 F.3d 93 (2d Cir. 2001), is misplacdafAlessioinvolved a floor broker who was
suspended by the New York Stock Exchange (“NYSE”) after a Government intiestigéo
his compliance with Section 11(a) of the Securities Exchange Act of 1934. Thereafte
D’Alessio sued the NYSE in state cour)léging that the NYSE and various senior officials
employed by the NYSE conspired to violate applicable statutory and regulatbiigifpons
governing unlawful trading,” including Section 11(a) and regulations thereuttiet 97. On
appeal, the Second Circuit held that the case was properly removed to fedérda¢cause
adjudication of the plaintiff's claims “necessarily require[d] an inquingd the meaning of
Section 11(a) and other provisions of federal ldav.at 103;see also idat 101 (noting that “the
gravamen of D’Alessi® state law claims is that the NYSE and its officers conspired to violate
the federal securities laws and variougsuybromulgated by the NYSE and failed to perform its
statutory dutycreated under federal lavto enforce its membersbmpliance with those law)s
In other words, D’Alessio’s claim “involved an act that could be interpreted onlyatiarelto
federal securities lawsAs the facts wee alleged in that complaint, Blessio would have had
no state law cause of action if no federal law had been violated, thus his caseutesttadially

upon federal law and was justifiably removedrin. & Trading Ltd, 2004 WL 2754862 at *7.

12 This conclusion is underscored by the fact that S&P’s Code of Conduct predates
CRARA. SeesupraBackground, SectioB.
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In these cases, by contrast, the States’ claims do not necessarily reshtoonvis|
federal laws. To be sure, CRARA and the rules promulgated thereunder require S&P t
promulgate a code of conduct and, to some extent, regulate the content of that code. But a
assessment of whether S&P’s statements, in its Code of Conduct and edsevenerfalse and
misleading does not necessarily depend on an examination of federal standa&as, ihst
States could prevail merely by shiog a gap between S&P’s representatiensvhether
required by law or not —and its conduct. In that regard, these cases are cld3arliara v.

New York Stock Exchange, In@9 F.3d 49 (2d Cir. 1996), in which the Second Circuit
disapproved of the remalof a lawsuit alleging that “disciplinary proceedings initiated by the
NYSE werelin] consistent with its own internal rules and its contractual obligations to its
members.”D’Alessiqg 258 F.3d at 101. Significantly, it did so even though the NYSE had a
duty under federal law “to promulgate and enforce rules governing the condksanaimbers,”
and to submit those rules to the SEC for approBalbara 99 F.3d at 51. Despite that
connection to federal law, the plaintiff's claims ultimately turndélgmn “the internal rules of
the NYSE, whichare contractual in nature, artius interpreted pursuant to ordinary principles
of contract law, an area in which the federal courts have no special expellis&léssiq 258
F.3d at 101 (quotingarbara 99 F.3d at 55). So too heralthough federal. . laws do indeed
relate to he subject matter of plaintiffs’ case, plaintiftdaims do not rest upon violation of
federal laws.”Fin. & Trading Ltd, 2004 WL 2754862 at *8. Put simply, “[t|here is re@ason
why . . . state common law standards for determining fraud and negligent misrepi@senta
cannot form the sole basis for assessB®P’s representationdd.; see also Glaze672 F.
Supp. 2d at 377 (holding thBt Alessiodid not justify removalhere “the gravamen of

plaintiffs’ complaint[was] that defendants made materially false statements to them in a manner
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prohibited by New York law and in violation dfities created by New York law” and “n]
construction or interpretation of federal lamas] required”).

S&P’s final argument— that the States’ cases “arise under” federal law because many of
the state statutes at issue contain statutory exemptions orocdasvi®r conduct that complies
with a federal regulatory regim&lém. Law Opfn Pls’ Mot. To RemandDocket No. 33) 23-
24) —also falls sort. First, only some of theage statutes even contain such a cawe See,
e.g, Ariz. Rev. Stat. Ann. § 44-1523 (providing a carve-out for, among others, newspaper
publishers, but not for general compliance with federal law). Second, of those that do, some of
the statutes have been construed to provide only a defense rather than to impose arl additiona
element of the cause of acti@ge, e.g.Bostick Oil Co. v. Michelin Tire Corp702 F.2d 1207,
1219 & n.23 (4th Cir. 1983) (interpreting S.C. Code Ann. 8§ 39-5-40 to provide an affirmative
defense), which is plainly insufficient to support federal-question jurisdicte®),e.g.
Shinnecock Indian Natio®86 F.3d at 138-40. Third, even whére statutes at issue have not
been so read, it is likely that courts in their respe@itates would read them in that way. At a
minimum, there is no basis to conclude that the relevant State would have to prove a negative —
S&P’s noneompliance withéderal law— as an “essential element” of its affirmative caSee,
e.g, McGraw-Hill Cos, 2013 WL 187427%t*5 (rejecting S&P’s argument based on the carve-

out provisions of lllinois law, which are not expressly identified as defeft$ds)fact, S&P

13 Notably, the language of Illinois’s statute, which heGraw-Hill Cos. Court construed

to provide only a defense, is virtually identical to the language of statute®fh@mStates in

this MDL. Compare815 Ill. Comp. Stat. 505/10b(1) (“Nothing in this Act shall apply to

.. .[@]ctions or transactions specifically authorized by laws administeredybsegulatory body

or officer acting under statutory authority of the United Statey, with, e.g, Ark. Code Ann.

8 4-884101(3) (“This chapter does not apply to . . . [a]ctions or transactions permitted under laws
administered by . . . [a] regulatory body or officer acting under statutory aytbbthis state or

the United States. ..”); Idaho Code Ann. § 48-605(1) (“Nothimgthis act shall agp to

.. .[@]ctions or transactions permitted under laws administered by . . . [a] regulatgrgrbod
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effectively conceded as much at oral argument by acknowledging that tbe @thnot need to
plead S&P’s non-compliance with federal law to survive a Rule 12(b)(6) motion limeféo
state a plausible claim. (Oral Arg. Tr. 388:7).

In any event, even if S&P were right that a court would “necessarily” hay@apple
with federal law in some Stadoecause of the statutory exemptions for compliance with federal
standards, federal jurisdiction would fail tBeabletest for two other reasons. $tirwhether the
exemptions apply in a particular case requires an individualized assessmehttbélsmope of
the exemption at issue and the particular conduct alleged to fall within (or tyithau
exemption.See, e.gVogt v. Seattld-irst Nat| Bank 817 P.2d 1364, 1370 (Wash. 1991)
(noting that the Washington Consumer Protection Act is to be liberally construedagasdriot
exempt actions or transactions merely because they are regulated gérmriatbnly if the
particular practice found to be unfair or deceptivesjecificallypermitted, prohibited[,] or
regulated (emphasis addej)see also, e.gSkinner v. Steel@30 S.W.2d 335, 337 (Tenn. Ct.
App. 1987)(similar). As a result, the applicabilityel nonof the exemptions at issuetie type
of “fact-bound and situatiospecific” issue thadloes nogenerallywarrant federal jurisdictian
Empire Healthchoicgb47 U.S. at 681, 701. Second, if the exemption provisions were sufficient
to support federal jurisdiction, it would follow that any action brought under a statencens
protectionstatutewith such a provision would be subject to removal. Such a result would
plainly disturb the “congressionally approved balance of federal and stateljudicia
responsibilities,'Grable, 545 U.S. at 314, as “the long history of state comfaanand

statutory remedies against. unfair business practic¢anakes ‘plain that this is an area

officer actingunder statutory authority of . . . the United States.”); S.C. Code Ann. $8@a}-
(“Nothing in this article shall apply to . . . [a]ctions or transactions permitted lawlge
administered by any regulatory body or officer acting under statutoryréaytbb. . . the United
States ... .").
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traditionally regulated by the State€alifornia v. ARC Am. Corp490 U.S. 93, 101 (198%f.
Gunn 133 S. Ct. at 1068 (holding that federal jurisdiction would run afoGirables fourth
requirement where the issue implicated an area traditionally addressed batdis@¢ Sn fact,
CRARA itself honors that “long history” by expressly preserving the ofjStates to
investigate and bringn enforcement acticagainst an NRSRO “with respect to fraud or deceit.”
15 U.S.C. § 78a40)(2).

In the final analysis, the States assert in these cases that S&P failedrtadts own
promises, not that S&P violated CRARA or any other provision of federal law. To separat
merits and defenses from jurisdiction: Whether or not S&P deceived consumers, dmnel whet
not S&P had license from the federal government to do so, the States’ claims\ad dntirely
from state law. That is, in order to prove their cases, the States will have to shaabd@gP
made certain statements and that those statements were deceptive. They dotoptahav
indeed may very well have forgone the opportunity to, prove that S&P issued its Code of
Conduct in a way that violated CRARA or any other federal law. Having madéthe¢ cthe
States cannot now be forced to litigate in a forum they did not ch&eseMarcus138 F.3d at
52 (“[T]he plaintiff is the master of the cotamt, free to avoid federal jurisdiction by pleading
only state claims even where a federal claim is also availgldee also, e.gBank of Am.672
F.3d at 676 (noting that whereSgatehas brought suit in state court to enforce its own
consumeimprotectionlaws,the “claim of sovereign protection from removal arises in its most
powerful form” and that “considerationsf comity make federal courtgluctant to snatcfsuch]
cases . . from the courts of that State Jess some clear rule demandsit doing so “servels]
an overriding federal interéginternal quotation marks and alterations omitted)). Accordingly,

Section 1331 provides no basis for federal jurisdiction oveftate Cases
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2. Mississippi's Motion To Remand for Lack of CAFA Jurisdiction

The foregoing analysis disposes of all 8tate Caselutone: the Mississippi action,
which S&P and Moody’s independently removed under CAFA’s “mass action” provisions and
on diversity ground$? The partiesbriefs with respect to the Mississip@ise are largely
devoted to the propriety of the removal as a “mass action” under CAFA, but thosersyume
have been mooted by the Supreme Court’s January 14, 2014 decisi@sissippi ex rel. Hood
v. AU Optronics Corp.134 S. Ct. 736 (2014)food’). In that casethe Court held that a “mass
action” under CAFA “must involve monetary claims brought by 100 or more persons who
propose to try those claims jointly aamedplaintiffs,” and remanded a case like this one —
brought in the name of Mississidpy the state attorney general for lack of federal jurisdiction.
Id. at 739 (emphasis added). The Court unambiguously held that CAFA’s mass action provision
does not “include[] suits brought by fewer than 100 named plaintiffs on the theory tieatntiye
be 100 or more unnamed persons who are real parties in interest asdreggsefw any of the
plaintiffs’ claims.” Id. at 742. That was precisely S&Rand Moody’s theory of removal, and it
is unquestionably invalid aftétood It follows that the Mssissippi case was not removable

under CAFA, a conclusion that S&P and Moody'’s all but concede. (Docket. N&. 98).

14 Despite some ambiguity in their Notice of Removal, S&P and Moody’s have abandoned

any argumenthat they removed the case as a “class action” rather than as a “mass aSeen.” (
Mem. Law Opp’n Mississippi’'s Mots. To Remand and Costs and Fees (Docket No. 35)’(“Defs
Remand Mem.”}L7-19). That is for good reason, as CAFA defines a “class aca’civil

action ‘filed undef a statelaw equivalent to Rule 23, 28 U.S.C. § 1332(d)(1)(B) (emphasis
added), and Mississippi has no class action procedure whatsssy@&m. Bankers Ins. Co. v.
Booth 830 So. 2d 1205, 1212-14 (Miss. 2003ge genergt Mississippi ex rel. Hood v. AU
Optronics Corp,. 701 F.3d 796, 799 (5th Cir. 20128y’'d and remanded on other grounds by
Hood 134 S. Ct. 736 (2014).

15 In light of that conclusion, the Court need not reach Mississippi’'s argument ti2é&Xlthe

notice d removal was defective. (Mem. Law Supp. State Mississippi’s Mots. To Remdnd a
Costs and Fees (Docket No. 27) (“Miss. Mem.”) 7-9). In light of the Court’s conclugion w
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As a fallback position, however, S&P and Moaglgbntinue to maintain that the
Mississippi action was properly removed under the generefgity statute, Title 28, United
States Code, Section 1332(ald.;(see alsdefs! Remand Mem23-25. At first glance, that
would seem to be an even tougher sell, as the general diversity statute Emupktediversity
of citizenship among the gees whereas CAFA requires omtyinimal diversity. See Hood134
S. Ct. at 740. Moreover, it is well established th&tadeis not a citizen for purposes of the
general diversity statute, soNfississippi is thenly plaintiff, the Court would indisputably lack
jurisdiction under the statuté&ee, e.gMoor v. Alameda Coungytll U.S. 693, 717 (1973);
Stone v. South Carolind17 U.S. 430, 433 (1886). But whereas the Supreme Cdtaad
held that a court may not look beyond the named plaintiffs for purposes of CAFA, it did not
disturb the longstanding rule that, in determining citizenship for purposes of thalgbwersity
statute, a court looks to the real parties in interBse, e.gHood 134 S. Ct. at 745-46
(acknowledging that “in casenvdving a State or state official” where jurisdiction is premised
on diversity, e have inquired into the real party in interest because dsSpagsence as a
party will destroy complete dersity”); see also Navarro Savings Asy. Lee 446 U.S. 458,
460-61 (1980). Relying on that principle, S&P and Moseéy both citizens of New York —
contend that the complete diversity requirement is met because the real panterest on the
plaintiff’s side of this case are a discrete group of consumatississippi— that is,
Mississippicitizens— rather than the State of Mississippi itselRe{s. Remand Mem. 23-25

Complicating matters, there is disagreement with respect to how a court shalylcea
whether &tateor rathersome subset of itstizens is the real party in interest in cases of this

sort. The Fifth Circuit and some district courts, including some within this Cilaue applied

respect to federajuestion jurisdiction, there is also no need to address Mississippi’s argument
that S&P’s supplementabtice ofremoval was untimely.|d. at 2528).
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a “claimby-claim” analysis, under which a court must dissect the complaint and decideewheth
the Stateor a group of its citizens is the beneficiary for each type of reetl_ouisiana ex rel.
Caldwell v. Allstate Ins. Cp536 F.3d 418, 430 (5th Cir. 2008ge also, e.gConnecticut v.
ChubbGrp. of Ins. Cos.No. 3:11ev-997(AWT), 2012 WL 1110488, at *3 (D. Conn. Mar. 31,
2012);West Virginia ex rel. McGraw v. Comcast Corf05 F. Supp. 2d 441, 447-49 (E.D. Pa.
2010} Butler v. Cadbury Beverages, Indlo. 3:97ev-2241(EBB), 1998 WL 422863, at *2 (D.
Conn. July 1, 1998)Connecticut v. Levi &iuss & Co, 471 F. Supp. 363, 370-TD. Conn.
1979). By contrast, the Fourth, Seventh, and Ninth Circuits, and district courts within this
Circuit and beyond have appliedhalistic approach, which requires a court to consider the
complaint in its entirety to determine what interest, if any, the ptasesses in the lawsuit as a
whole. See, e.g AU Optronics Corpv. South Carolina699 F.3d 385, 392-9%4th Cir.2012),
cert denied 134 S. Ct. 999 (2014).G Display Co., Ltd. v. Madiga665 F.3d 768, 773 (7th
Cir. 2011);Bank of Am.672 F.3cat671; see also, e.gMyInfoGuard v. Sorre]INos. 2:12ev-
074, 2:12ev-102, 2012 WL 5469913, at *4-5 (D. Vt. Nov. 9, 201@ynnecticut v. Moody’
Corp, No. 3:10cv546 (JBA), 2011 WL 63905, at *38. Conn. Jan. 5, 2011New York ex rel.
Cuomo v. Charles Schwab & Co., Indo. 09 Civ. 7704LMM), 2010 WL 286629, at *4-6
(S.D.N.Y. Jan. 19, 2010New York ex rel. Abrams v. Geviotors Corp, 547 F. Supp. 703,
704-07 (S.D.N.Y. 1982)In Purdue Pharmathe Second Circuit “note[d] that theaim-by-
claim’ approach has been roundly criticized, and the ‘whole compkmroach has emerged as
the majority rule.” 704 F.3d at 219. Ultimately, however, the Court of Appeals rdserve
judgment on the questiaf which approach should be usedg id. and has not yet revisited it.
This Court adopts the whol®mmplaint approacHor several reasons. Firte majority

of courts adopting the claitoy-claim approach in recent years have done so largely in the
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CAFA context and for reasons specific to CAF8ee, e.gCaldwell 536 F.3d at 424 (noting, in
the course of adopting the claioy-claim approach, th&@@ AFA'’s definition of “class action”
wasadopted “to prevenijurisdictional gamesmanshif); Comcast 705 F. Supp. 2d at 447-49
(adopting the clainipy-claim approach in principal part becau§AFA was intended to expand
federal jurisdiction over class actions, which suggests that courts shouldlganedmhine
actions removed under CAFA to ensure that legi@mamoval requests are not thwartbgd
jurisdictional gamesmanshipdf. Purdue Pharma704 F.3d at 218 (declining to follow
Caldwelleven with respect to CAFA'’s class action provisions on the groundGaatwell s
holding addresses only CAFg&'mass ation’ provisions”). Putting aside the fact that those
cases are no longer good law after the Supreme Court’s decistmodhtheir reasoning never
applied to the general diversity statute. (Moreover, even bifood courts raised doubts about
the rasoning on its own termsSee, e.gLG Display Co, 665 F.3d at 773n re TFT-LCD (Flat
Panel) Antitrust Litig. No. C 07-1827 Sl, 2011 WL 5605%4,*3 (N.D. Cal. Feb. 15, 2011)
Subtracting those cases from the mix, the overwhelming weight of authority sughy@owhole-
complaint approach to determining who the real party in interest is forajeinezrsity
purposes.See, e.gWest Virginia ex rel. McGraw v. Bristol Myers Squibb,@ivil Action No.
13-1603 (FLW), 2014 WL 793569} *4 (D.N.J. Feb. 26, 2014giting cases).

Second, although the Second Circuit did not formally reach the questamdoe
Pharma it is difficult to viewthatdecision as anything but a thumb firmly on the whole-
complaint side of the scale. The Court declined llovioCaldwell limiting it to the “mass
action” context of CAFA and noting that, even in that context, its approach had “been roundly
criticized” and rejected by a majority of courts. 704 F.3d at 888;also idat 217 n.8

(“tak[ing] issue with” the defendargt’argument that the state was not the real jpaurtyterest
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“for restitution claims allegedly brought on behalf, and for the benefit, of ancgcribed group
of consumers,” explaining that it was based onarow characterizatidrof the Sates
allegations and ignored the fact thtie' overall thrust of the complaipwas]to bring a single
action by the sovereign to protect the health and welfare of its resideetsaralj). More
broadly, the Court of Appeals reaffirmed the proposition ‘fifatdetermining whether a State is
a real party in interest,. . ‘inquiry must benade as to the “essential natarel effect of the
proceedingd; ” id. at 218 (quotingrinkielstain v. SeideB57 F.2d 893, 895 (2d Cir. 1988)
(quotingFord Motor Co. vDept of Treasury 323 U.S. 459, 464 (1945))), and¥y a
consideration of the nature of the case as preségttdte whole record’ id. (QuotingFerguson
v. Ross38 F. 161, 162-63 (C.C.E.D.N.Y. 1889) (emphasis adddiidue Pharmg. As the
Seventh and Ninth Circuits have reasoned, that proposition calls for examining tleeoh &tear
complaint as a whole rather than analyzing one claim at a f@eBank ofAm, 672 F.3cat
670;LG Display, 665 F.3cat 773 see alsdristol Myers Squibp2014 WL 793569at *4
(adopting the whole-complaint approach based in part on the “Third Circuit’'s germgrasipion
that in deciding whether a state is a real party in interest, courts must lookéegdéetial nature
and effect of the proceedingexplaining that “that languageomports with examining the
nature of the pleadings as a whole, rather than analyzing one claim at @ytioteng Ramada
Inns, Inc. v. Rosemoultenil Park As&, 598 F.2d 1303, 1307 (3d Cir. 1979))).

Finally, the claimby-claim appoach leads courts to rewrite or carve up complaints in
ways that the Federal Rules of Civil Procedure do not readily accommodates héeduse,
“despite its name,” the clakiby-claim approach calls upon courts to look not atpdueicular
claimsa phintiff brings but rather at the particular typesrelief a plaintiff seeks

MylnfoGuard 2012 WL 5469913, at *4ee alsdllinois v. SDSW. Corp, 640 F. Supp. 2d 1047,
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1052 (C.DlIl. 2009) In the leading case Gevi Straussfor example, Connecticut brought
claims under state antitrust laBee471 F. Supp. at 365. In evaluating whether Connecticut
was the real party in interest, however, the Court not only pierced the veil of therdnipit
also pierced the veil of individual claimathin the complaintbreaking down Connecticst’
“money claim” into four “elements” and analyzing each of those elements sepatdtelt 370-
71; see alsdutler, 1998 WL 422863, at *2'To determine whether the State had an interest in
thecontroversy for purposes of diversifihe Levi Straus<Court] did not look to the nature of
the suit as a whole; rathéit] analyzed separately each type of award sought by the ytate.”
Upon finding that different types of relief are brought on behalf of differahieaties in

interest, courts taking the minority approach have indicated that the ¢ypelief can then be
severed, with only a subset remanded to state c8ee, e.gCaldwell 536 F.3d at 43@)hio v.
GMAC Mortg., LLC 760 F. Supp. 2d 741, 748.0. Ohio 2011). Such a result, however, would
be a strange creature indeed: a single claim brought by one named plaing&ding on

parallel tracks in two different court systems, based solely on the typéebdbeshg sought.
Although the FederdRules license severanceaddimsunder certain circumstancegeFed. R.
Civ. P. 21 see also, e.gSpencer, Whit& Prentis Inc. of Conn. v. Pfizer Ine198 F.2d 358,

361 (2d Cir. 1974), they do not appear to contemplate that level of judicial dissection or
interference with a plainti® choice of forum.In fact, “[t] o hold otherwise would be to prevent
the plaintiff from acting as the master of the complaint and choosing its foilimois v. AU

Optronics Corp.794 F. Supp. 2d 845, 853 (N.ID. 2011)1®

16 Some courts have concluded that the whole-complaint approach is warranted in part

because of “the Supreme Cdartaution that restraint is particularly important in the removal
context in light of the longstanding policy of strictly construing the statytargedures for
removal, as well as the sovereignty concerns raised by asserting fededladtjarisover cases
brought by states in their own courtBtistol Myers Squibp2014 WL 793569, at *4 (citation
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In short, the Court adopts the majority, whole-complaint approadgetesminenvhether
Mississippi is the real party in interest. Applying that approach, Mispigsiplainly the real
party in interest, and complete diversity is thereforkiter First, Mississipps stake in the
litigation is manifest in the fact that the case is brought by the state attornesl gewer his
exclusive authority, derived from both statute and the common law, “to institute, camdlct
maintain all suits ecessary for the enforcement of the laws of the State, preservation of order
and the protection of public rights. Hood ex rel. Mississippi v. Microsoft Coy@28 F. Supp.
2d 537, 544-45 (S.D. Miss. 2006) (quoti@gndy v. Reserve Life Ins. C279 So. 2d 648, 649
(Miss. 1973))see, e.g.Miss. Code Ann. 8§ 75-2@{granting the state attorney general exclusive
authority to seek injunctive relief with respect to deceptive practices pexhity the
Mississippi Consumer Protection AcmMiss. Code Ann. § 75-249(1)(b)(granting the state
attorney general exclusive authority to seek civil penaltse®);also, e.gMiss. Code Ann. § 7-
5-1 (granting the attorney general “the powers of the Attorney Gesteartammon law and . . .
the sole power to bring or defend a lawsuit on behalfsthi® agency, the subject matter of
which is of statewide interest”).[B] ased on that authority, as a general matter, the Attorney
General advances a quasivereign interest when the State seeks relief und@MtbBA] for
the protection and promotion of consumer welfare in the proc&sstol Myers Squibp2014

WL 793569,at *5 (discussing West Virginia lawgccord Hood ex rel. Mississippi v. Bristol-

omitted);accordLG Display 665 F.3d at 774 yInfoGuard 2012 WL 5469913, at *STharles
Schwah2010 WL 286629, at *5. In the Court’s view, however, while deference to thesstate’
choice of forum shoulbe a factor in applying the proper test to a particular set of-faetsth

all doubts resolved in the state’s faveeg, e.g.Purdue Pharma704 F.3d at 213 — it should
not be a factor in choosing which test to apply in the first instance. That is, th@guésti
whether to apply the wholesmplaint approach or the claiby-claim approach should not turn
on (oreven be affected by) whether & filed suit in state court or federal court.
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Myers Squibb CoNo. 1:12€V-00179GHD-DAS, 2013 WL 3280267at *5-6 (N.D. Miss. June
27, 2013);Moody’s 2011 WL 63905, at *3vlicrosoft Corp, 428 F. Supp. 2d at 544-45.
Second, a review of the allegations in the Complaint reveals that Mississi@pgbasi-
sovereign interest in the case. It is well established ftbraa Stateto haveparens patriae
standing, it “must articulate‘guastsovereign interestistinct‘from the interests of particular
private partiessuch as anihterest in the health and wddeing— both physical and economic
— of its residentsn general. The State maghowsuch an interest by allegitigjury to a
sufficiently substantial segment of its populatibnPurdue Pharma704 F.3d at 21kcitation
omitted)(quotingAlfred L. Snapp & Son, Inc. v. Puerto Rid&8 U.S. 592, 607 (1982 Here,
Mississippi has done so. Exemplary allegations of harms to particular coesasitky, the State
asserts that the rating agentigsceptive practices had a widespread impattamks, insurance
companies, government regulators, mutual funds, pension funds, and consumers throughout
Mississippi— indeed, on the Mississippi economy as a whaBee( e.g.Notice of Removal
(Docket No. 1, 13 Civ. 4049), Ex. A (“Miss. Compl.”) 1 1 (alleging harm to broad swaths of the
Mississippi economy, includingfate regulators), § (explaining that Defendants “were key
enablers of the financial meltdown”)19 (describing the rating agencieapact on government
regulators, “the overall economy of the State of Mississippi,” the magsgi88ippi consumers
“whose retirement funds are invested in these securities,” institutionalars;denhders,
businesses, banks, broker-dealers, and insurance compaiiie$stdting thatthe role that
Moody’s and S&P played . . . triggered the nationwide economic meltjilofv@1 @lleging that
the rating agenciésiisrepresentations were viewed by “Mississippi consumers, investors,

government regulators and other members of the financial markefplacétse allegations
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plainly implicate the State “quasisovereign irgrest in the economic wdbeing of its citizens.”
Microsoft Corp, 428 F. Supp. 2d at 545.

Third, that Mississippi “seeks civil penalties and a statewide injunag@amst [unfair
and deceptive acts and practicesfemedies unavailable to consumerdeaves no doubt that
the State has concrete interests in the litigation; put simply, the benefits ofeheesies flow to
the State as a wholeMyInfoGuard 2012 WL 5469913, at *gccord Moody’'s2011 WL
63905 at *3-4see alsaComcast 705 F. Supp. 2dt447 (stating that “[clourtdhave universally
accepted the notion that a state is the real party in interest when it brings a clajomfcive
relief” and that it is also well accepted that a state is the real party in interest when it brings a
claim for civil penalties because such awards add only to thésstatifers rather thmany
individual’'s bank accoun}’ Indeed, the fact that the State is seekmgnctive relief, by itself,
“supports the position that the State is the only real partyterest.” Bristol Myers Squibp
2014 WL 793569at *5-6. That “type of prospective relief goes beyond addressing the claims of
previously injured organizations or individual$.is aimed at securing an honest marketplace,
promoting proper business practices, protecting Mississippi consumers, and raglvanci
Mississippis interest in the economic wdideing of its residents.Microsoft, 428 F. Supp. 2dt
546;seealso, e.g.SDS West640 F. Supp. 2d at 1051 (noting thete indirect benefits of
baring unscrupulous companies from soliciting further business accrues to the popatati
larg€); Gen. Motors547 F. Supp. at 705 (“The purpose of seeking this vadging relief is
not merely to vindicate the interests of a few private pari&egher,|t is to take a step toward
eliminating fraudulent and deceptive business practices in the marketplace.”

In arguing that Mississippi is not a real party in interest, S&P and Msadly

principally on the fact that the Complaint seeks disgorgement and other forms ¢étegjui
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relief” under Miss. Code Ann. 8§ 75-24-11, pursuant to which a court “may” order restitution.
(Defs! Remand Mem. 8). In light of those requests,rdteng agencieargue, it is “clear that

the State is seeking restorative retia behalf of individual citizens, even if the State chooses
not to style this relief asestitution.” (Id.).1” That argument, however, is unpersuasive. As an
initial matter, it ignores the Stasedeliberate decision not to seek restitution as a fufrrelief
(apparently to avoid the potential implications of doing so in light of the Fifthui€ga@ecision

in Caldwel). (Miss. Mem. 17 & n.14). The word “restitution” never appears in the Complaint.
And before the case was transferred to thisridtsas part of the MDL, Mississippi offered to
stipulate that it is not pursuing any financial relief claims of individual consun(®tate of
Mississippis Mem. Supp. Mot. To Remand and Fees and Costs (Docket No. 16, 13 Civ. 4049),
Ex. A, at 2). As for the disgorgement request, the Complaint seeks disgorgement of the
agencies"ill -gotten gains” (Miss. Compl. 1 90), which does not necessarily require thedState t
identify specific victims to whom payment is dusee, e.gFTC v. Bronson Partners, LL G54
F.3d 359, 373 (2d Cir. 20119ee alsdMliiss. Code Ann. § 75-23(c) (“It is the intent of the
Legislature that in construing what constitutes unfair or deceptive tractecpsathat the courts

will be guided by the interpretations given by the Fed€rade Commission and the federal

courts to Section 5(a)(1) of the Federal Trade Commission Act (15 U.S.C.A. 8lJbés){rom

17 S&P and Moody’s also cite the original Complaingsgjuess for punitive damages and
“damages” in the disgorgement counRe{s’ Remand Mem9 n.5). The State argues thatgbo
requests should be disregarded as a scrivener’s error and notes that both reqeiestsaved

from the Amended Complaint filed aftdhe case was removedViés. Mem.13 n.9;Reply

Mem. Law Supp. State of Mississippi’'s Mots. Remand and Costs and Fees (Docket No. 38) 6)
See Connecticut v. Moody’s Cqrp64 F. Supp. 2d 196, 198 (D. Conn. 2009) (disregarding a
request for punitive daagesn similar circumstancess a scrivenés error). In either case,

however, the Complaint did not seek punitive damages on behalf of consumers. And the request
for damages referred expressly to damages “for the harms intentiaméNyrangfully dor to

the Stat€ (Miss. Compl. § 87 (emphasis added)).
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time to time amended.®® As the Second Circuit explained with respect to the federal analogue
to the MCPA, ““when a publientity seeks disgorgement it does not claim any entitlement to
particular property; it seeks only to ‘deter violations of the [] laws by deywrimviolators of their
ill-gotten gains” BronsonPartners 654 F.3d at 378alteration in original{quotingSEC v.
Fischbach Corp.133 F.3d 170, 175 (2d Cir. 19973ke also SEC v. AMX, Int'l, In& F.3d 71,
74 (5th Cir. 1993) (stating that disgorgement is “in essence an injunction in the pubdistinte
(internal quotation marksmitted))!®

Regardless, ati¢ overwhelming weight of authority makes clear, the fact that individual
Mississippi consumers could ultimately benefit financially from a faveredgolution of this
case “does not minimize or negate the Ssage@bstantial interest.Hood v. AstraZerea

Pharmas., LP744 F. Supp. 2d 590, 596 (N.Miss.2010) accord AU Optronics699 F.3d at

18 The Northern District of Mississippi’s decisionBmistol-Myers Squibp2013 WL

3280267, upon which S&P and Moody'’s rely (Defs.” Remand Mem. 11), does not call for a
different result. The Couim that case did find that Mississippi consumers were the real parties
in interest for purposes of the State’s disgorgement claim, but that walsilh@set on language

in the complaint indicating that “the injury complained of was suffered by #reougurchaser
consumer” and that the purpose of the relief was to make those conganaktise State)

“whole.” 2013 WL 3280267, at *6 (quoting from the complaint). The Complaint in this case
does not include the same (or similar) language. Moreover, there is ancsioarmeato follow
Bristol-Myers SquibbAlthough it did not address the issue expressly, the Court applied the
claim-by-claim approach rather than the whotemplaint approach.

19 In light of the foregoing, a strong argument could be ntizate even under the claiby-

claim approach, Mississippi would be the sole real party in inteBest, e.g.South Carolina v.
LG Display Co., Ltd.No. 3:11ev-00729JFA, 2011 WL 4344074at *6 (D.S.C. Sept. 14, 2011)
(stating that the state would be a real party in interest to its restitution claim eeerawham
by-claim approach because the state has a “a-goaereign interest. . in bringing an action to
enforce its laws, disgorge the proceeds of ill-gotten gains, and refund themitinetssy;

South Carolina v. AU Optronics CorpNo. 3:11ev-00731JFA, 2011 WL 4344079, at *6
(D.S.C. Sept. 14, 2011) (saméhnois v. AU Optronics Corp.794 F. Supp. 2d 845, 855 (N.D.
lIl. 2011) (holding that the state would be the real party inastevith respect to its claim for
restitution even under the claiby-claim approach because it “has a gisasiereign interest” in
“seeling] recovery on behalf of a wide range of consumers anfirgjrio deter future antitrust
conduct by corporations [the state]”) The Court, however, need not reach that question.
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394;Bank of Am.672 F.3d at 671Bristol Myers Squibp2014 WL 793569%at *5;
MyInfoGuard 2012 WL 5469913, at *3yloody’s 2011 WL 63905at *3; Charles Schwab
2010 WL 286629, at *SMlicrosoft, 428 F. Supp. 2d at 549/isconsin v. Abbott Lahs341 F.
Supp. 2d 1057, 1063 (W.D. Wis. 200&en.Motors 547 F. Supp. at 706-07. As the Fourth
Circuit reasoned, “a claim for restitution, when tacked onto other claims beinglpnopesued
by the State, alters neither the Sttpiasi-sovereign interest in enforcing its own laws, nor the
nature and effect of the proceeding&U Optronics 699 F.3d at 394. The purpose of
Mississippis Complaint like the purpose of South Carolisatomplaint irAU Optronics “is the
protection of the State’s citizens and upholding the integrif$$taite] law. .. . That the statutes
authorizing[the action]in the name of the State also permit a court to award restitution tednju
citizens is incidental to the Staeverriding interests and to the substance of these
proceedings.”ld. In short, Mississippi— the sole named plaintiff s the sole real party in
interest in this case; Mississippi citizens, by contrast, areeraiamed plaintiffs nor real parties
in interest. It follows that the parties are not completely diverse, andskentust be remanded.
That does not end the matter, however, as Mississippi also seeks astéersyand
costs. (Miss. Mem. 2830). A federal court remanding an action to state court “may require
payment of just costs and any actual expenses, including attorney feegdrasua result of
removal.” 28 U.S.C. § 1447(c). Such an awaalvever|s appropriate “only where the
removingpartty lacked an objectively reasonable basis for seeking remoWirtin v. Franklin
Capital Corp, 546 U.S. 132, 141 (2005). A basis for removal is “objectively reasonable” if the
removing party had a colorable argument that removal was pr8eein re Methyl Tertiary
Butyl Ether (“MTBE”) Prods. Liab.Litig., No. 1:00-1898, MDL 13585AS), M 2188, 2006

WL 1004725%Fin. & Trading, Ltd, 2004 WL 2754862, at *8. Applying those standards to the
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present removal, no award of fees and costs is appropriate. Given (1) the sphibofyaoih
whether to apply the clanby-claim or wholecomplaint theory; (2) the conflicting nature of the
caselaw interpreting CAFA prior to the Supreme Court’s decisiétood (3) the fact that
Defendants removed the caseha Fifth Circuit, where thiegal basis for removal was strongest
prior to (and perhaps even aftetpod and (4) the fact that CAFA is a recently enacted and
complex statute that presents “novel issues of laeg” Anwar v. Fairfield Greenwich Li&76
F. Supp. 2d 285, 301 (S.D.N.Y. 2009), it is clear that Defendants had a colorable argument for
removing the case from state court. Accordingly, Mississippi’s motion égrdad costs must
be and is deniedCf. Ortiz, 2013 WL 2413724, at *5 (denying an application for fees and costs,
citing “the unusual circumstances” of the case and “the lack of any precedent dirgminth
B. The Motion To Dismiss S&P’sDeclaratory Judgment Cases

Having disposed of all thetate Caseshe Court turns finally to S&B'Declaratory
Judgment Casemgainst the States of South Carolina and Tennessee. In its Com@aint
amended, S&P seeks) a declaration that the relief requestedSloyth Carolina and Tennessee
would be unconstitutional; and (2) an injunction agdimststate civil enforcement actions, as
well as attorneys’ fees ambsts (Am. Compl. (Docket No. 15, 13 Civ. 4052) 7-8; Am. Compl.
(Docket No. 12, 13 Civ. 4100) Mem. Law Opp’n Defs.” Mots. To Dismiss 4-5). S&P filed the
suits in federal court after receiving statutory notice letters from the @thtessng S&P that
they were contemplating bringing civil enforcement proceedings in state dvlem. Law
Opp n Defs’: Mots. To Dismiss B It is undisputed that S&P filed the two actions to preempt the
state civil enforcement actiors which were filed the next day and one week or so later — and
to secure a federal forum. (Oral Arg. Tr. 60). Indeed, in proceedings befaieNte counsel

for S&P candidly admitted that it had made a “tactical decidiofile preemptively in federal
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court “to have the issues .. heard by federal court rather than state courf3gck. Jennifer E.
Peacock (Docket No. 29, 13 Civ. 4100), Am. Ex. A, gt 27

As noted, South Carolina and Tennessee move to dismiBetdazatory Judgment
Caseaunder the abstention doctrineXabunger v. Harris401 U.S. 37 (19713 Although the
Supreme Court has repeatedly cautioned that a federalctabtigation” to hear and decide a
case over which it has jurisdiction is “virtualipflagging,”Colorado River Water Conservation
Dist. v. United State124 U.S. 800, 817 (1976¥pungemrecognized a limited exception to that
general rule. Specifically, und¥ounger federal courts may “refrain from hearing cases that
would interferewith a pending state criminal proceeding or with certain types of state civil
proceedings. Quackenbush v. Allstate Ins. C617 U.S. 706, 716 (199@)itation omitted).
The doctrineexpresses “a strong federal policy against fedsvaltinterferencewith pending
state judicial proceedings absent extraordinary circumstanbiddlesex CntyEthics Comm.
v. Garden State Bar Ass'd57 U.S. 423, 431 (19824t bottom, it is grounded in interrelated
principles of comity and federalism. Both consatens require federal courts to beognizant
that the National Government will fare best if the States and their institutions dredeti
perform their separate functions in their separate Waypargo v. N.Y. State Comm’n on
Judicial Conduct351 F.3d 65, 74 (2d Cir. 200@)tation omitted)quotingYoungey 401 U.S.

at 44; accordDiamond “D” Const. Corp. v. McGowar282 F.3d 191, 198 (2d Cir. 2002).

20 As a threshold matter, there is some reason to question whether the Court h&s subjec
matter jurisdiction over S&P’Beclaratory Judgment Casesofar as they allege claims that, if
S&P had been sued in federal court, could be raised only as defSese®.gFleet Bank,

Nat’l Ass’n v.Burke 160 F.3d 883, 887-88 (2d Cir. 1998)yansatlantic Marine Claims Agency,
Inc. v. Ace Shipping Corpl09 F.3d 105, 107-08 (2d Cir. 1997). However, in light of the
Supreme Court’s decision Werizon Maryland Inc. v. Public Service Commissia8b U.S. 635
(2002), which held that declaratory-judgment actions premised on the Supremaeyaidus
seeking injunctive relief are properly within thébgectmatter jurisdiction of federal courts, the
Court concludes that it has federal-question jurisdiction to consider these $aseaso, e.g.
Sprint Commc’ns, Inc. v. Jacqlis34 S. Ct. 584, 590 (2013).

42



The Second Circuit has held thaungerabstention is “mandatory” when three
conditions are nte“(1) there is a pending state proceeding, (2) that implicates an important state
interest, and (3) the state proceeding affords the federal plaintiffemuate opportunity for
judicial review of his or her federal constitutional claimSpargg 351 F.3cat 752! As the
Supreme Court recently held, howevéoungerabstention does not extend to ‘jadirallel state
and federal proceedings” that meetdéthreeconditions, evenwhere a party could identify a
plausibly important state interéstSprint Comne’'ns, Inc. v. Jacohsl34 S. Ct. 584, 593 (2013).
Instead, theé¥oungerdoctrine applies only to three classes of parallel proceedings: (1) “pending
statecriminal proceeding[s]”; (2)particular state civil proceedings that alan to criminal
prosecutions and (3) civil proceedings “that implicate a Stateterest in enforcing the orders
and judgments of its courtsSprint 184 S. Ct. at 58&ee id.at 591 (“We have not applied
Youngeroutside these thréexceptiondl categoriesand today hold . .that theydefine
Youngels scope.”).

Applying those standards here, the Court concludes that abstention is réguisedn
initial matter, several conditions for such abstention are plainly met. First, irofithe Courts
decision to remah South Carolina and Tennesseecivil enforcement proceedings to state
court, there is no dispute that there is — nova-pending state proceeding in e&thte (Cf.

Mem. Law Oppn Defs: Mots. To Dismiss 17 (S]o long as the State Actions remairféderal

court, there is no basis for abstaining undeunger’ (emphasis added))See, e.g.

21 Even if these three conditions are nfetfederal court may still intervene in state

proceeding# the plaintiff demonstratelsad faith, harassment or any other unusual circumstance
that would call for equitable relief.Spargq 351 F.3cat 75 n.11 (internal quotation marks
omitted. S&P does not allege that any of secexceptions apply here.

22 In light of that conclusion, the Court need not reach the States’ alternativeesutthat

the Declaratory Judgment Castmould be dismissed asriproper anticipatory filings
undertaken as a race to the courthouse.” (D&dgit Br. Supp. Mots. To Dismiss 6).
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MylnfoGuard 2012 WL 5469913, at *&-(remanding a civil enforcement proceeding to state
court and, in light of that proceeding, abstaining untrnge); Bronx Dough, LLC v. Dunkin’
Donuts, Inc. Nos. 03 Civ. 1398 DC, 03 Civ. 1455 DC, 2004 WL 112880, at *2 (S.D.N.Y. Jan.
23, 2004) (same). Second, S&P does not dispute that the state proceedingt aifoadequate
opportunity for judicial review oits arguments based on federal la@em. Law Opp Defs.
Mots. To Dismiss 1&21). And third, there is no real dispute that the now-pending state
proceedings qualify as “proceedings thatalim to criminal prosecutioiiss defined bysprint
(SeeDocket No. 64S&P' s supplemental letter brief regardigrint making no such
argument)). In particular, each case bears all three hallmarks of such prgsegentified by
the Supreme Court: Each {@gs “intiate[d]” by “a state actor” (namely, the state attorney
general in hior her official capacity) to (2)sanction the federalantiff . .. for some wrongful
act’ (namely, S&P for its allegedly false and misleading representatiand)(3) “involved” a
lengthy “investigation][] . . culminating in the filig of a formal complaint or chargésSprint,
134 S. Ct. at 592.

The dispositive question, therefore, is whether the Statesests are sufficiently
“important” to requireYoungerabstention. The Second Circuit has held that “[a] state interest is
‘important’ for purposes of the secoMdungerabstention factor whereekercise of the federal
judicial power would disregard the comity between the States and the Nationah@ene”
Grieve v. Tamerin269 F.3d 149, 152 (2d Cir. 2001) (quotignnzoil Co. v. Texaco, Iné31
U.S. 1, 13 (1987))accord Philip Morris, Inc. v. Blumenthal23 F.3d 103, 105-06 (2d Cir.
1997). Resolution of that question “turns on whetttex State action concerns the central
sovereign functions of state governméniGrieve 269 F.3d at 152 (quotirfghilip Morris, 123

F.3d at 106). Significantly, however, the Court of Appeals has cautioned that a court must “not
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look narrowly to [he Statés] interest in th@utcomeof the particular casehut rather look to
‘the impotance of the generic proceedings to the Statehilip Morris, 123 F.3d at 106
(alteration in original{quotingNew Orleans Pub. Serv., Inc. v. Council of New Orled48%

U.S. 350, 365 (1989)). Further, “[ijn order to ascertain geméric proceedingnvolved in the
action brought by the state,” a couchnot focus solely or chiefly upon the style of the state’
pleading, such as the particular causes of action pleaded or statutes inudkddstead, it
“must consider the underlying nature of the state proceeding on which the fadsrat would
impinge” Id.

In light of those standards, courts have repeatedly held that state actionsde enfor
consumer-protection statutes dads against deceptive business practices are sufficiently
important forYoungerpurposes.See, e.gCedar Rapids Cellularel,, L.P. v. Miller, 280 F.3d
874, 880 (8th Cir. 2002Williams v. State of Wastgton 554 F.2d 369, 370 (9th Cir. 1977)
Merck Sharp & Dohme Corp. v. Conw®09 F. Supp. 2d 781, 785 (ERy. 2012)
MylInfoGuard 2012 WL 5469913, at *8larathon Petroleum Co. v. Stuml&®8 F. Supp. 2d
639, 645 (E.DKy. 2007) Arbitron Inc. v. CuompNo. 08 Civ. 8497 (DLC), 2008 WL 4735227,
at *5-6 (S.D.N.Y. Oct. 27, 2008)illiams v. Lubin516 F. Supp. 2d 535, 539-40 (D. Md. 2007);
Goleta Nat. Bank v. Lingerfel211 F. Supp. 2d 711, 716 (E.D.N.C. 20@)|ogna v. Allstate
Ins. Co, 138 F. Supp. 2d 310, 327 (E.D.N.Y. 20(8fjate Farm Mut. Auto. Ins. Co. v. Metcalf
902 F. Supp. 1216, 1218 (Haw.1995) Bays v. EdgarNo. 87 C5045, 1988 WL 13634t *3
(N.D. lll. Feb. 17, 1988). Additionally, in other contexts, the Supremet@seelf has
recognized thattdtes have an important interest in protecting the public from deceptive business
practices.See, ., Ohralik v. Ohio State Bar Ass'd36 U.S. 447, 460 (1978)if{ing the

“general interest in protecting consumers and regulating commercial transaict stating that
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“[t]he state interests implicated in this case are particularly stypsee alsoe.g, ARC Am.
Corp, 490 U.Sat 101 (stating thatthe long history of state commdew and statutory
remedies against . unfair business practicanakes ‘plain that this is an area traditionally
regulated by the StatesJauderer v. Office of Displinary Counsel of Supreme Court of Ohio
471 U.S. 626, 651 (1985) (recognizifige Statés interest in preventing deception of
consumers”y3

Those principles and precedents compel the conclusion that South Carolina’s and
Tennessés civil enforcement aiins are important enough to warrafdungerabstention. Like
Mississippis civil enforcement action discussed above (using the “essential natureeanttd eff
standard, which is effectively the same as the “underlying nature sfatsproceeding
standard applicable here), South CaroBrexid Tennesseesuits were brought to vindicate “a
well-established quasievereign interest: securing an honest marketglas®S West640 F.
Supp. 2dcat 1050(citing cases).Like Mississippi’s,South Caroling and Tennesseecases
were brought by their respective state attorneys general under tHagiexstatutory authority
to bring such casesseeS.C. Code Ann. 88 39-5-50, 39-5-110; Tenn. Code Ann. § 47-18-108.
And like Mississippi, South Carolina and Terssee seek civil penalties and injunctive relief,
“remedies only the State is entitled to seelyInfoGuard 2012 WL 5469913, at *&eeS.C.
Code § 39-5-110(a); S.C. Code § 39-5-50(a); Tenn. Code Ann. § 47-18-108(b)(3); Tenn. Code

Ann. 88 47-18-108(a)(1) and (a)(4). In short, the Stdpeshary aim” is not “to obtain

23 In the face of these cases, S&P relies heavilldarper v. Public Service Commissjon

396 F.3d 348 (4th Cir. 2005), in which the Fourth Circuit opined¥bangerabstention is
appropriate only where the pending state proceeding implicates “[i|ntékestslucation, land
use law, family law, and criminal law [that] lie at the heart of state sovey€igiit at 354;see
also id.at 32-53. As S&P concedes, howevdarper is not controlling here. (Mem. Law
Opp’n Defs.” Mots. To Dismiss 17 n.12). Moreover, the Fourth Circuit’s list wasrdhigt, not
exhaustive, and the cases cited above stand for the proposition that theimesméscing state
laws prohibiting deceptive business practices also lies at the heared®tateignty.
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reimbursement... for expenditures caused by . . . allegedly tortious conduct,” or to obtain
“monetary relief” that “would be available to a private citizeRHilip Morris, 123 F.3d at 106.
Instead, their primary aim isécuring an honest marketplace, promoting proper business
practices, protecting [Statepnsumers, and advancifige Statés] interest in the econam
well-being of its residents.Microsoft 428 F. Supp. 2d at 546. That is, eaSlate is acting
under its own authority to prevent and eradicate unfair and deceptive businesggratdgrests
the Second Circuit has already acknowledged are at the verydeasibly important’
MylnfoGuard 2012 WL 5469913, at *8 (quotirihilip Morris, 123 F.3d at 105-06

In arguing otherwise, S&P seeks first to frame the relevant question naaswihether
the Stateéshave a sufficiently strong interest in “regulating the market for credhigraervices.”
(Mem. Law Oppn Defs’ Mots. To Dismiss 19). But taking such a myopic view of the relevant
guestion runs contrary to the Second Cirsuiiandate “to ascertain thgeneric proceeding
by “considefing] the underlying nature of the state proceedirféhilip Morris, 123 F.3d at 106.
It also ignores the gravamen of the Statdésms in these cases. As noted above, the States do
notchallenge the credit ratings themselves or the methodology that S&P usegducepis
ratings; they do not, in other words, seekdgulate the market for creeiaiting services.
Instead, the States seek to hold S&P accountablesfalleged misrepresentatioalsoutits
ratings and to enjoin future suahisrepresentationsThe nature of the business in which S&P
engagesloes not defie theStates’ interess — the Statesinterests are in enforcing their
statutory prohibitions against deception and ensuring the integrity of the macketpla

In addition, citing the Second Circuit’s decisior@nieveand a handful of other cases,
S&P cantends that Youngerabstention would be unjustified” because “federal/state comity is

unnecessary in areas of law where the federal government has already intudeatent
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prerogatives.” (Mem. Law Opp Defs. Mots. To Dismiss 120; see alsdocket No. 47

(citing additional cases)). Admittedly, the proposition that the weight of tleedleidterest, if
any, should be considered in the mix does find some supp@rtaxe where the Second Circuit
cited the “paramount federal interest in foreigntiefes and the enforcement of United States
treaty obligations” in concluding that ti&#ateés interest did not “appear to raise the sort of
substantial comity concerns that requfi@ungerabstention.” 269 F.3d at 158e also, e.g.
Harper, 396 F.3d aB56 (“When there is an overwhelming federal interesino state interest,
for abstention purposes, can be nearly as strong at the sanig theg York v. Trans World
Airlines, Inc, 728 F. Supp. 162, 174-75 (S.D.N.Y. 1989) (questioning whetherateciisterest

in enforcing false advertising laws against airlines was sufficient to jusbifyngerabstention in
light of the fact thatthe regulation of airline advertising is an area in which both the state and
the federafovernment actively operatend the federal government has the powdf it

chooses to use it t6 remove the state from this field entirely”).

But S&P s argument is ultimately unpersuasive. As an initial matter, loose language in
Grieveaside, it is far from clear that the weiglitthe federal interest, if any, should factor into
theYoungeranalysis. The Second Circuit has repeatedly enumerated the three conditions
necessary foyoungerabstentionsee e.g, Spargq 351 F.3d at 75, but it has never included the
weight of the federal interest, if any, in its list of such conditions. Nor hasufirerSe Court,
which initially identified the three factorsee Middlesex Cnt¥thics Comm.457 U.Sat432,
and recently reaffirmed therseeSprint 134 S. Ct. at 593. More fundantalty, S&P s
argument is difficulto reconcilewith the analysis and conclusionééw Orleans Puix
Service Inc. v. Council of City of New Orlear®#91 U.S. 350, 364-66 (1989), in which the

Supreme Court held thte mere assertion of a federal pregompclaim— even a “substantial”
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one — is not enough to defédbungerabstention.See, e.g., J. & W. Seligman & Co. Inc. v.
Spitzer No. 05 Civ. 7781 (KMW), 2007 WL 282220&, *6 (S.D.N.Y. Sept. 27, 2007). And
finally, refraining from abstention ingdht of a federal interest (at least in the absence of a
“facially conclusive” preemption clainsee, e.g.d. at *4) would ‘entail an unseemly failure to
give effect to the principle that state courts have the solemn responsiigflyewith the

fedewl courts to guard, enforce, and protect every right granted or secured bjorngif@ion

of the United State’s. Steffel v. Thompspd 15 U.S. 452, 460-61 (1974) (internal quotation
marksomitted);see also Temple of Lost Sheep Inc. v. Aby@3@ F.2d 178, 183 (2d Cir. 1991)
(noting that 'Youngerabstention derives from the recognition that a pending state proceeding, in
all but unusual cases, would provide the federal plaintiff with the necessaryevehicl
vindicating his constitutional rightginternal quotation marks omittedJuomo v. Dreamland
Amusements, IndNos. 08 Civ. 7100 (JGK), 08 Civ. 6321 (JGK), 2008 WL 4369270, at *10
(S.D.N.Y. Sept. 22, 200&rejecting an argument that the Stdi# not have a “valid interest” in
light of federalregulation of the same area and noting that the issue of preemption could be
raised as a defense in the state proceeding).

Ultimately, however, the Court need not resolve the question of whether the wetigit of
federal interest, if any, factors into tfeungeranalysis, because even if it does, abstention
would be warranted here. To be sure, CRARA makes clear that the market foratireghtis a
national concernSeeCRARA, 82 pmbl., 120 Stat. at 1327 (stating that “credit rating agencies
are of ndonal importance”). But CRARA itself provides that it does not prohibit statecaggen
“from investigating and bringing an enforcement action with respect to fradekeit against
any nationally recognized statistical rating organization or personiassbwith a nationally

recognized statistical rating organizatiord5 U.S.C. § 780-7(0)(2). That provisiorakes clear
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that the state interests in enforco@nsumerprotectionlaws and combatting deceptive business
practices— the interests South Gaina and Tennessee seek to vindicate in their casds not
tread on the federal interest in regulating the market for credit ratMgseover, that provision
is, in itself, a recognition and vindication of the importance of the Statesésts in tls case.
That is, Congress intended fdtates to retain their ability to enforce themnsumer-protection
laws against NRSROs; it is for neither federal courts nor those NRSRfQsdtion that
judgment. See, e.gCedar Rapids Cellulaifel., 280 F.3cat880 (holding, in a suit by cellphone
providers, that “[flederal telecommunications lamplicitly acknowledges the importance’ of
the state interest in enforcing @dsnsumer-protectiostatutes By leaving states some latitude to
‘protectthe public stety and welfareand ‘saeguard the rights of consumers™ (quoting 47
U.S.C. § 253(b)))State Farm Mut. Auto. Ins. C&02 F. Suppat 1218(citing, as evidence of
the States “vital interestin regulating the insurance industrg federal law thatvests states
with the authority to regulate insurance carriers and stresses that gtddé¢ioa d the business
of insurance is ‘in the public interes(quoting 15 U.S.C. § 10)1L

In sum, S&PS$ Declaratory Judgment Casgesent the “exceptional” circumstances that
call for application of th&'oungerdoctrine. Sprint 134 S. Ct. at 588. Accordingly, the Court is
compelled to grant the Statesotion and to dismiss S&B’casesSee, e.gGibson v. Berryhill
411 U.S. 564, 577 (1973)Ybunger v. Harricontemplates the outright dismissal of the federal
suit, and the presentation of all claims, both state and federal, to the staté)c@iasiond
“D” Const. Corp., 282 F.3d at 197 (“[W]heNoungerapplies, abstention is mandatory and its

application @prives the federal court of jurisdiction in the matjer.
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CONCLUSION

For the foregoing reasons, the Court concludes that subpeter jurisdiction is lacking
with respect to the State Cases and that those cases must be remanded to thesfatencou
which they were removed. Additionally, in light of that result, and the importantistatests
implicated by theState Casedhe Court is compelled to dismiss fbeclaratory Judgment Cases
on the grounds of oungerabstention.

The Court does not reach those conclusions lightly. Putting aside the natural
“tempt[ation]to find federal jurisdiction every time a mulillion dollar case with national
implications arrives at the doorstep of a federal co@téenwichFin. ServsDistressed Mortg.

v. CountrywideFin. Corp, 654 F. Supp. 2d 192, 204 (S.D.N.Y. 2009), the federal courts
undoubtedly have advantages over their state counterparts when it comes to nesagofg
substantial cases filed in jurisdictions throughout the country. ThroughDhepkbcess,
federal cases can be consolidated for pretrial purposes or more, promatieg@ffand
minimizing the risks of inconsistent rulings and unnecessary duplication of efforts
Nevertheless, the state courts have devised creative means to coordinate amexlgdbavhen
appropriate.See, e.g.Paula L. Hannaforé&gor, Comment: Federal MCL Fourth and
Suggestions for State Court Management of Mass Litig@iational Center for State Courts
2006),available athttp://cdm16501.contentdm.oclc.ozdm/ref/collection/civil/id/58 (last
visited June 3, 2014). And in any event, as any student of the Constitution knows, efficiency is
not the only interest served by this country’s federalist system of sthfederal courts.

In the final anbysis, this Court is not free to disregard or evade “[t]he limits upon federal
jurisdiction, whether imposed by the Constitution or by CondgreSsven Equip. & Erection Co.

v. Kroger, 437 U.S. 365, 374 (1978). That is, “[w]ith few exceptions, the dodesderal court
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do not swing open merely becaugparty] has a national presence or is alleged to have
committed wrondoing that is national in scopaylcGraw-Hill Cos., 2013 WL 1759864, at *4-

5, or merely because litigation in federal court might be more efficient. As skstabove,

these cases do not trigger any of the relevant exceptions that would allow the Countite ope
doors to federal jurisdiction. At bottom, the disputes in these cases are disisutguader

state law that belong inate courts. Accordingly, the States’ motions are GRANTED, the State
Cases are remanded back to state court, and the Declaratory Judgmeate€Cdisesissed.
Mississippi’s motion for fees and costs, on the other hand, is DENIED.

The Clerk of Court is dectedto (1) terminate all open motions in 13 MD 2446 and all its
member cases; J2lismiss théeclaratory Judgment Casds Civ. 4100 and 13 Civ. 4052; and
(3) remand all other member cases to the state courts from which they were remibecti st
instance. As that disposes of all cases pending before this Court, there iondaoetse MDL
to remain open. Accordingly, the Clerk of Court is also directed to close 13 MDaRd44l its

member casesind to notify the Judicial Panel on MultidistrLitigation of that closure.

SO ORDERED.

Dated:June 3, 2014 ﬁ,&i %/;
New York, New York fESSE M—FURMAN
nited States District Judge
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