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UNITED STATES DISTRICT COURT BOCUMENT
SOUTHERN DISTRICT OF NEW YORK ELECTRONICALLY FILED |
...................................................................... X DOC #:
: DATE FILED: 01/28/2015
BROWN RUDNICK, LLP,

Plaintiff, : 13-CV-4348(IMF)

-V- : MEMORANDUM OPINION
AND ORDER

SURGICAL ORTHOMEDICSINC,,

Defendant.

JESSE M. FURMANUNnited States District Judge:

The facts relevant to this motion can be summarized brieByown Rudnick, LLP
(“Brown Rudnick”),a law firm, filed this action against Surgical Orthomedics, Inc. (“SOI"), its
former client,seeking attorney’s fees it allegedly earned representingnSgdl arbitration
proceeding (Docket No. ). SOI asserted counterclaims against Brown Rudnick and a former
Brown Rudnick partner, Emilio Galvan (together with Brown Rudnick, “Coubtsfiendants”y
(Second Am. Answer & Second Am. Counterclaim (Docket No. 47) (“Counterclaifityther
two officers and directors of SOI, Steven and Andrew Hewes (the “HewdseBroand,
together with SOI, the “Former Clientsf)led an intervention complaint against the Counter-

Defendants. (Am. Compl. Intervention (Docket No. 48) (“Intervention Complaint” or

1 The Court’s recent opinion denying in part and granting ihtpa parties’ crosmotions
to dismiss and for summary judgmentfamiliarity with which is assumed- contains a more
detailed description of the background of this c&eeBrown Rudnick, LLP v. Surgical
Orthomedics, In¢.No. 13€CV-4348 (JMF), 2014 WL 3439620, *1-4 (S.D.N.Y. July 15, 2014).

2 Emilio Galvan died in February 2014, and Celia Galvan was substituted for Emilio

Galvan in her capacity as administrator or Emilio Galvan’s estate. (DNoke 74, 78). In
August,the Former Clients dismissed their claims against Galvan’s estate. (Docl&t)No
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“Intervention Compl.”). The Former Clients alleged that the Cammefendants had
committed malpractice by (1) negligently failing to disclose and obtain wdwecgrtain
conflicts of interest among SOI and the Hewes Brothers, (2) failingequately prepare for the
arbitration proceeding, and (3) asserting aimatg lien on the Former Clients’ litigation files.
(Sedd. 11 5766; Counterclaim 11 563; see als&0I & Hewes Bras.” Joint Mem. Law Opp’'n
Mot. To Dismiss (Docket No. 61) (“Former Client's MTD Opp’n”) 6-11n addition,SOI
alleged breach of fiduciary duty, breach of contract, rescission, unjust enrichment, and
exemplary damagd€ounterclaim 1 383, 64-68) while the Hewes Brothers asserted breach
of fiduciary duty and eemplary damages clainftervention Compl. 1Y 67-75

On November 14, 2013, the Counter-Defendants filed a consolidated motion to dismiss
andamotion for partial summary judgment. (Docket No. 5H)an Opinion and Order dated
July 15, 2014, the Court denied the Counter-Defendants’ motion for partialay judgment,
and granted in part and denied in part their motion to disimigsthe extent relevant here
Court dismisedall of the Former Clients’ claims against CourDafendantsexceptfor
(1) both SOI's and the Hewegd@hers’ malpracticelaims to the extent that they were premised
on the failure to present expert witnesses or dodessmonyat the arbitration, (2) SOI's
malpractice claim to the extent it was premised on the assertion of the retainiagddB) the
Hewes Brothers’ifluciary duty claim taheextent that it was premised on the assertion of the
retaining lien. SeeBrown Rudnick2014 WL 3439620, at *11.

Now pending before the Court is the Former Clients’ motion to amerCoiinaterclaim

and Intervention Complaint to (1) add detail to the Former Clients’ claims abouhBrow

8 The Court also granted the Former Clients partial summary judgment. That dgpect o
Court’s ruling is irrelevant here.



Rudnick’s failure to present expert witnesses or dottestimonyat the arbitratiorfthe “Expert
and DoctorClaims’); (2) add a claim regarding the Counefendants’ failure to inform the
FormerClients that the opposing party in the arbitration, Stryker Spine, had said it would
consider a settlement offer if the Former Clients’ made one (the “Settlengemtyl Clains’);
and (3) “clarify the pleadings” regarding Brown Rudnick’s terminatiorcdoisedue toits
failure to disclose a conflict of interest, its failure to adequately pedpathe arbitration, its
failure to present evidence and answer questions as requested by the Arbitna¢ibafd its
excessive billingthe “Termination for Guse Clairg’). (Surgical Orthomedics, Iris.& Steven
& Andrew Hewes’s Reply Supp. Corrected & Am. Mot. Leave To Amend Second Am.
Counterclaim & Am. Compl. Intervention (Docket No. 127) (“Former Clients’ Rgdlysee
alsoMem. Law Supp. Mot. Leave To AendSecond Am. Counterclaim Surgical Orthomedics,
Inc. & Am. Compl. Intervention Steven and Andrew Hewes (Docket No. 121) (“Formemt€li
Mem.”) 2). For the reasons stated below, the motion is GRANTED in part and DEN i&art.
Under Federal Rule of Civil Procedure 15, “a party may amend its pleading ¢nlghevi
opposing partys written consent or the cours leave. The court should freely give leave when
justice so requires.Fed.R. Civ. P. 15(a)(2). Accordingly, “[t}he Second Circuit has held that a
Rule 15(a) motion should be denied only for such reasons as undue delay, bad faith, futility of
the amendment, and perhaps most important, the resulting prejudice to the opposihg party.
Aetna Cas. & Sur. Co. v. Aniero Concrete ,@®4 F.3d 566, 603 (2d Cir. 2005) (per curiam)
(internal quotation marks omitted). The party opposing a motion to amend bears the burden of
establishing that an amendment would be futlriedraogo v. A-Int’l Courier Serv.]nc., No.
12-CV-5651 (AJN), 2013 WL 3466810, at *6 (S.D.N.Y. July 8, 2013). An amendment is not

“futile” if it could withstand a motion to dismiss under Rule 12(b)®&e, e.g Anderson News,



LLC v. Am. Media, In¢680 F.3d 162, 185 (2d Cir. 2012)hus, a court must accept the facts
alleged by the party seeking amendment as true and construe them in the lighvonabtedo
that party. Aetng 404 F.3d at 604. A proposed claim or defense is futile if it does not “plausibly
give riee to an entlement to relief.” Ashcroft v. Igbgl556 U.S. 662, 679 (2009).
Significantly,because the Former Clients move to amend the Counterclaim and
Intervention Complaint after the deadline for doing so provided b@ thuet's scheduling order
(seeDocketNo. 99, theymust also demonstrate “good cause” for the amendniedt.R. Civ.
P. 16(b)(4). “Good cause’ depends on the diligence of the moving pdtarKer v. Columbia
Pictures Indus.204 F.3d 326, 340 (2d Cir. 2000). Specifically, the movintypenust
demonstrate that it has been diligent in its efforts to meet the Court’s deadlmehyana
“despite its having exercised diligence, the applicable deadline could not havedsssrabdy
met.” Sokol Holdings v. BMD Munai, IndNo. 05CV-3749 (DF), 2009 WL 2524611, at *7
(S.D.N.Y. Aug. 14, 2009)rff'd sub nomSokol Holdings, Inc. v. BMB Munai, In&No. 05-CV-
3749 (KMW) (DCF), 2009 WL 3467756 (S.D.N.Y. Oct. 28, 2009). “A party fails to show good
cause when the proposed amendment rests on information that the party knew, or should have
known, in advance of the deadlineéPerfect Pearl Cov. Majestic Pearl & Stone, Inc389 F.
Supp. 2d 453, 457 (S.D.N.Y. 2012) (internal quotation marks omitted). Finally, leave to amend
“may properly be denied for . . . undue prejudice to the opposing party by virtue of allowance of
the amendment.Ruotolo v. City of New York14 F.3d 184, 191 (2d Cir. 2008) (internal
guotation marks omitted).
In this case, Brown Rudnick does not oppose the amendmentsBxytbe andDoctor
Claims (Brown Rudnick LLP’s Partial Opp’n Mot. Leave To Amend (Docket No. 124)

(“Brown Rudnick’s Mem.”) 1-2. Accordingly, the Former Clients’ motion with pect to those



claims isGRANTED. Brown Rudnick does, however, oppose the proposed amendments to the
Termination for Cause Claims and the Settlement Inquiry GlaMdith respect to the former,
SOl and the Hewes Brothers argue that the proposed amendments do nothing moes thén “s
particular examples of éhreasons for the termination of Brown Rudnick for cause” and that,
while the Court previously dismissed mostlodir malpracticeclaims,they maynonetheless
assert that thiacts underlying those dismisselpractice claims alstonstitute ethical
violations that independently give rise to a claim of termination for cause méFQiients’

Mem. 2 Former Clients’ Reply-¥). AsBrown Rudnick correctly points out, however, the
Former Clientgpreviously treated the malpractice claias the soléasisof thar termination for
cause claim. SeeFormer Clients’ MTD Opp’n) Moreover, even if the Former Clients
intended to distinguish between the two types of claims, the Court did it®tuling See2014
WL 3439620, at *11 (listing the Former Clients’ only surviving claims without memigpni
claimsof termination for cause for ethical violations that did not rise to the level of matga

If the Former Clierd believed the Court mistakenly overlooked claims, it had fourteen days to
file a motion for reconsideratiorSeel.ocal Cvil Rule 6.3. Having failed to do so, they may not
now — five months after the Court’s ruling attempt tecircumventthattime limit by filing a
motionfor reconsideratin in the guise of a motion to amend the pleadings.

In any eventeven if the Former Clientsere not improperlytrying to revive claims that
hadalready been dismisseithe Court would still deny leave to add the Termination for Cause
Claims because theoFmer Clienthave failedo show “good causdbr their delaywithin the
meaning of Rule 16. As Brown Rudnickakes plainthe Former Clients have been privy to at
least some of the evidence underlying the proposed Termination for Clauss for morehan

three years; indeed, they themselves produced some of the relevant evideromeverdis



(Brown Rudnick’s Mem. 15)SeeParadigm BioDevices, Inc. v. Centinel Spine, INo. 11-
CV-3489 (JMF), 2013 WL 1830416, at *5 (S.D.N.Y. May 1, 20H#&nfing leave to amend
after the amendment deadline where the moving party had a ctipy ddcument upon which
its proposed new claim was based “since at least the beginning of discovery” andditd “
produced the [document] in discoveyy'Moreover while the Former Clients provide an
explanation for their delay in bringing the Settlement Inquiry and Doctam€lgeeFormer
Clients’ Mem. 56), they do not even attempt to proffer an explanatioletalone a
objectivelyreasonable one- for why they could not have amended their pleadings to bring the
Termination for Cause Claims before the August 29, 2014 deadline. Ialfactigh Brown
Rudnick argued the lack of a good cause showing in its memorandum of law, the words “good
cause” do nbeven appear in the Former Clients’ reply memorandum of |&e&eFormer
Clients’ Reply. Having failed tademonstrate thahey werediligent in their efforts to meet the
Courts deadlinethe Former Clients cannot now amendrtpéadirgs to add th&ermination
for Cause Claims.

The Settlement Inquiry Claisare a different matterThe Former Clients seek to amend
the pleadings to add a claim that “Galvan failed to communicate to his clients ay mqdie
by Stryker’s counsel that his client would consider a good faith settlemenfroiin SOl and
the Hewes Brothers” and told “both Stryker’s attorney and his own cliedtsar®&l the Hewes
Brothers that no settlement was possibleCofrected & Am. Mot. Def./Countd?}. Surgical
Orthomedic & PlzIntervenors Steven & Andrew Hewes Leave To Amend Second Am.
Counterclaim & Am. Complintervention, Respectively (Docket No. 122) (“Former Clients’
Corrected Mot), Ex. 1 (“Proposed Amended Counterclaim”) | &&e also id.Ex. 2

(“Proposed Am. Intervention Compl.f) 7)). Here,Brown Rudnick does not argue lack of good



cause; instead, @pposes the amendment onlyfatility grounds, contending thitew York
ethics rules require a lawyr disclose only “amffer . .. to end the lawsuit,” not an offer to
consider an offer(Brown Rudnick’'s Mem. 2, 21). Under Rule 1.4 of Mew York Rules of
Professional Conduct, however, lawyers are reguooth to inform their clients of “material
developments in the matter,” Rule 1.4(a)(1)(iii), and to keep their clients “rdagam@rmed
about the status of the matter,” Rule 1.4(a)$8g alsdRule 1.4, Comment 3 (explaining that
Rule 1.4(a)(3) requires “that the lawyer keep the client reasonably informediabstatus of
the matter, such as significant developments affecting the timing or thersgbstahe
representation’) Given the Former Clients’ allegatio(geeProposed Am. Counterclaim Y 15
(“SOI and Hewes Brothers wanted to make a settlement offer but did not do so hieeanrdg
counsel and information they had received from their lawyer, Galvan, was theitlament was
possible.”); Proposed Am. Intervention Compl. I 25 (similar)), a jury could plausibolytfat
Galvan’s failure to communicatehat could be construed as an invitation to begin settlement
discussions violated those provisiorgee, e.gIn re Thyden877 A.2d 129, 143 (D.C. 2005)
(holding that an attorneyiolated his ethical obligatiaunder the District of Columbia
Professional Rules of Conduct to inform the client of an “offer of settlemegrftiilng to notify
the client of a letter from opposing counselgiesting settlement discussitnsThus, the
Former Clientsmotion to amend is GRNTED with respect tahe Settlement Inquiry Claims
For the foregoing reasons, the Former Cliemistion to amend is GRANTED with
respect to th&xpert andoctorand Settlement Inquiryl@ms, and DENIED with resgéto the
Termination for Caus€laims. The Former Clients shall file amended pleadings consistent with

this Memorandum Opinion and Order by no later theor uary 4, 2015.



The Clerk of Court isidectedto terminate Docket N&x 120 and 122.

SO ORDERED.
Date January 28, 2015 Jﬁ. £ __%./—
New York, New York ESSE M~FURMAN

nited States District Judge



