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JESSE M. FURMANUNnited States District Judge:

Brown Rudnick, LLP (“Brown Rudnick?)a law firm,initiated this lawsuit against
Surgical Orthomedics, Inc. (“SOVI’jts former clientfo collect attorney’s fees it allegedly
earnedn representin@gOl and to collect damages related to malpractice actions that SOI filed
against it. (Compl. (Docket No. 1)). SOI asserted counterclaims against Brown Rudnick and a
Brown Rudnick partner, Emilio Galvan, for, among other things, legébnactice. (Second

Amended Answer & Second Amended Counterclai@o(interclaim) (Docket No. 47). In
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addition,the officers and directors of S@Quring the relevant time perip&teven and Andrew
Hewes (thé Hewes Brothers’)intervened and filed an intervention complaint against Brown
Rudnick and Galvan(Amerded Compl. in Intervention (“Intervention Complagnt
Intervention Compl.”) (Docket No. 48)). In February 2014, Emilio Galvan passed away, and
Celia Galvan was subsequently substituted for Emiatv&h in her capacity as the administrator
of Emilio Galvan’s estate. (Docket Nos. 74, 78yesently before the CourtBsown Rudnick
andCelia Galvan’s (collectively, the “Count&efendants”)consolidated motion to dismiss and
motion for partial summry judgment (Docket. No. 54).Specifically,Counter-Defendantseek
dismissal of the Counterclaiand the Intervention Complajrdas well as summary judgment on
certain elements of Brown Rudnick’s third count for breach of contract againstFe0the
reasons discussed below, the motion to dismiss is GRANTED in part and DEN{&.i And
although Brown Rudnick is the only party that has moved for summary judgment, the Court
concludes that SA$ entitled to judgment as a matter of lewth regard to Brown Rudnick’s
third cause of actigraccordingly Brown Rudnick’s third cause of action is dismissed.
BACKGROUND

To the extat relevant tahe motion to dismiss, the following facts @a&en from the
Counterclaimthe Intervention Complaint, and documents incorporated by reference in those
pleadings.SeeDiFolco v. MSNBC Cable L.L.C622 F.3d 104, 111 (2d Cir. 2010). he
extent relevant tthe motion for partial summary judgment, fobowing facts are undisputed,
and are derived from the parties’ Local Rule 56.1 Statements of Materigldfalcthe evidence

they submitted in connection with the motion.



A. TheReationship Between SOI and Stryker Spine

SOl is aTexas corporatiothat markets, promotes, and sells surgical supplies and
products. (Intervention Comg.9 Compl. 1 3). During the time periodlevant to this lawsuit,
the HewedBrothersserved as SOI’s directors and office{tntervention Compl. )9 From
February 2006 to December 2008, S@ived as distributor in théallasForth Worth region
of Texas for Stryker Spine, a division of the Howmedica Osteonics Corporalab. 10).
Stryker Spine develops, manufactures, and sells specialty spinal implants, graddct
instruments. If.  10;Ded. Andrew B. Ryan Supp. Brown Rudnick LLP’s Mot. Dismiss
(“Ryan Decl.”) (Docket No. 55), Ex. A (“Award’3).t

The relationship between SOI and Stryker was governed by two agreewtanbshe
Court will refer to together as the gncyAgreement.” ThéAgencyAgreement— which is
incorporated by reference into the Counterclaim and Intervention Comsie@tg.g.
Counterclaim] 9; Intervention Compl. { 13) — contained rammpete clausepursuant to
which SOI and thélewesBrothers agreed to refrainofin engaging in certaibehaviorfor the
duration ofthe agreemerdandfor one yeamfterits termination (Ryan Decl., Ex. B @gency
Agreement”) I 15(d)). In particular,Paragraph 15 of thegreemeniprovided that théhree
were not to “manufacture, sell, market or deliver any product, or participatg mamer in
such activities, if such product is in competition with any Product manufactured, sdteteda
or distributed for sale by Stryker Spinefd.(f 15a)(ii)(x)). TheAgreementlso provided that,

if Stryker failed to extend theontract Stryker Spine would pay SOI certain termination fees,

! There is no dispute that the Court may rely on the Award in deciding this motion to

dismiss because it is incorporated by reference into the Counterclaim amdritite
Complaint. See, e.g.Counterclaim { 23; Intervention Compl. § 42).



and would retaithe Hewes Brothers as padnsultants for one year following Stryker Spene
failure to extendI@l. 11 11(e)(i), 15(b)).
B. The Dispute Between SOI and Stryker Spine

On December 3, 2008, Stryker Spine informed SOl that it would not renew the Agency
Agreement; accordingly, the Agreement expired, by its terms, on December 31, 2008.
(Intervention Compl. 1 10; Award 3). Stryker Spine, however, did not pay SOI or either of the
Hewes Brothers any termination or consulting fe@avard 4). Approximately seven months
later, StrykeiSpinefiled a demand for arbitration with the American Arbitrat&ssociation,
claiming that SOI and the Hewes Broth@sllectively, the “Former Clients’had been
violating theAgreement’snon-compete clause by selling competitive products through an entity
called Mach Medical LLC (Intervention Compl. § 13)To represent them itme arbitration, the
threeFormer Clientgetained the services Brown Rudnick (and its partner, Emilio Galvan), as
well asTexas attorneyeresa A. For@ndher law firm. (d. T 12).

On October 21, 2011, the arbitration paftleé “Panel”) issued an awaird Stryker
Spinés favor. (Id. T 14). T the extent relevant here, the Pdneahd that the Former Clients
had violated the non-compete provision in numerous ways, includisglinyg competing lines
of productdn the DallasForth Worth regiorfrom certain manufacturef@ward 5);by forming
and operatin@n organization called th¢orth Texas Spine SocieiNTSS”) that solicited
surgeons in theegion(id. 6); by creatingand running another organizati@tl, thatinvited
StrykerSpine customers to a dinner meeting and attempted to persuade them to use competing
product linesi@. 7); andby forming and operating Mach Medical, a distributor of orthopedic
and spine products that was “created to circumvent thet8/ker Spine noncompete

agreement”ifl. 7-8). Specifically with regard to Mach Medicahearbitrationpanel noted that



Steven Hewes had testified “that monies of Mach Medical and SOI were commihgldak t

and his brother received Mach Medical monesd shared in Mach Medicals profits and lo$ses.
(Id. 8). ThePanel alsmbservedhat “[u]ltimately, [the Former Clients$tipulated that the
activities of Mach Medical could be attributed to themd. 9). ThePanelfound the Former
Clients liabk for damages totaling $3,325,543.64, comprised of $3,298,434 in lost profits and
$27,109.64 in interest.SeeAward 2223).

C. The Dispute Between SOl and Brown Rudnick

On November 7, 2011, Stryker Spindgiated proceedings in the United States District
Court for the District of New Jerség confirm the award. Gounterclainf 26). In early
December, the Former Clients terminated Brown Rudnick as counselskedBrown Rudnick
to provideits files to new counsel to defend the confirmation proceedings.yJ 7). Brown
Rudnick refused to do so, however, asserting that it had not been paid for its repoesientad
arbitration proceedings.Id| 1 28). On June 29, 2012, the United States District Court for the
District of New Jerseissued an order granting Stryker Spine’s petition to confirm the award,
and judgment was entered on July 3, 2014. (31).

SOl subsequently brought a series of malpractice actions aBanven Rudnick. First,
on December 21, 2011, SOI filed suit against Brown RudmickTeresa Ford in Texas state
court. (Surgical Orthomedics’ Counter-Statement of Material Factsnypwn Rudnick’s
Mot. Partial Summ. J. (“Rule 56.1 Statement”) (Docket No.J8B) On May 11, 2012, that
complaint was dismissed as against Brown Rudnick on thedfesferum selectiorclausein
the parties’ engagement letter providing that disputes related to Brown Redefresentation
of SOlwere to be “brought in a state or federal court locatédarState and City of New York.”

(Decl. Lawrence McNamara Supp. Surgical Orthomedic’s Opp’n Brown RudniaktsPartial



Summ. J. (“McNamara Decl.”) (Docket No. 6@&x. B, Ryan Decl. Ex. C (“‘Engagement
Lette”) 3). Thereafter SOI refiled the malpractice suit in New Jersey June 21, 2018,too
wasdismissedased on the forum selection clause. (Rule 56.1 Statement {{fS6irdieal
Orthomedics, Inc. v. Brown Rudnick LURo. 12€V-6652 (ES), 2013 WL 3188920 (D.N.J.
June 21, 2013)).

That same dayBrown Rudnick filed the instant lawsuit against SOIl. (Docket No. 1). In
the Complaint, Brown Rudnick asserts three breach of contract counts agairfats§Oased
on SOI’s failure to pay attorneyfses (Compl. 11 227); second, based on SOI’s receipt of, and
failure to object toBrown Rudnick’s regularly provided invoicad.(1 2833); and thirdfor
SOI's breach of the forum selection clause in filing the Texas and New Zetsmys (d. 1 34
37). On July 30, SOl filed its answer aasserted counterclainagiainst Brown Rudnicfor
breach of fiduciary duty, breach of contract, legal malpractice, unjtisherent, and exemplary
damages. (Docket No. 7). SOl amended its counterclaims on August 20, adding Galvan as
defendant, asserting claims for breach of fiduciary duty, legal malpgaend exemplary
damages against Galvaand adding a claim for “rescission and restitution” against Brown
Rudnick. (Docket No. 13). SOl amended its cewlaims once mor¢hough the causes of
actions and named coun@efendants remained the same. (Counterglairhe Hewes Brothers
then intervened, asserting causes of action for legal malpractice, brdatitiaiy duty, and
exemplary damages agaigbwn Rudnick and Galvan. (Docket Nos. 44, 48).

As noted, presently before the Court is a consolidated motion to dismiss and a motion for
partial summary judgment brought by Brown Rudnick and Galvan. (Docket No. 54). The
motion to dismiss seeks disssal, pursuant to Rule 12(b)(6) of the Federal Rules of Civil

Procedure, of SOI'€ounterclaimand the Hewes Brotherbitervention Complaint.1q4.). The



motion for partial summary judgment, brought pursuant to Rule 56, seeks judgntent on
elements of the third count of Brown Rudnick’s complaitd.).( The Court first addresses the
motion to dismiss, and then turns to the motion for partial summary judgment.
THE MOTION TO DISMISS

When reviewing &ule 12(b)(6)motion to dismiss, the Coumust“accept[] all factual
allegations in the complaint and draw[] all reasonable inferences in the prfatror.” ATSI
Commc'ns, Inc. v. Schaar Fund, Ltd93 F.3d 87, 98 (2d Cir. 2007). The Court will not dismiss
anyclaims pursuant to Rule 12(b)(6) unless the plaintiff — or, in this case, the CBilaiterff
and the Plaintiffintervenors— has failed to plead sufficient facts to state a claim to relief that is
facially plausible.SeeBell Atl. Corp. v. Twomb)y650 U.S. 544, 570 (20Q7A claim that is
facially plausible must contalffiactual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct allegeghtroft v. Igbgl556 U.S.
662, 678 (2009). More specificallhe Former Clientsust allege facts showing “more than a
sheer possibility that a defendant has acted unlawfulty..”A complaint that offers only “labels
and conclusions” or “a formulaic recitation oktelements of a cause of action will not do.”
Twombly 550 U.S. at 555.f the Former Clients have not “nudged thet@ims across the line
from conceivable to plausibléheir [claims] must be dismissedld. at 570.
A. Malpractice Claims

The Court firstaddresses theormer Clientsmalpractice claims. To state a viable claim
for malpracticea plaintiff must plausibly allege four element$l) the existence ain attorney-
client relationship; (2hegligence on the part of the attorney or some other conduct in breach of
that relationship; (3) proof that the attorregonduct was the proximatause of injury to the

plaintiff; and (4) proof that but for the alleged malpractice the plaintiff wowe baen



successful in the underlying actionGrosso vBiaggi, No. 12CV-6118 (JMF), 2013 WL
3743482, at *3 (S.D.N.Y. July 17, 2013) (internal quotation marks omitted). In the context of
legal malpractice, negligence means that the lawyer “failed to exercise the degreg siktar
and diligence commonly possessed and exercised by a mentbedefal community.”"Healy

v. Finz & Finz, P.C.918 N.Y.S. 2d 500, 502 (2d Dep’t 2011).

Here theFormer Clientessentiallyallege three theories of malpractice. First, they claim
that Counterbefendantsvere negligenby failing to disclose and obtawaivers forcertain
conflicts of interest among SOI and the Hewes Broth@8I's & Hewes Brothers’ Joint Mem.
Law Opp’n Mot. Dismiss“Former Clients’Opp’n Mem?) (Docket No. 61) 6-1)1 The Former
Clients argue that, laboring under swdnflicts Counterbefendantdailed to adequately assert
certaindefenses and crostaimsin the arbitrationand entered into stipulations of uncontested
factsthatwerenot warranted. I¢. at 1Q 12-13). Second, tHeormer Clientallege that
Counterbefendantcommitted more general failings in terms of how they prepared for the
arbitration,by inadequately preparing the Hewothers for their depositioradby failing to
present certain witnesses at #gbitration. [(d. at13, 16, 25). Thirdthe Former Clients claim
thatCounterbefendant€ommitted malpractice by inappropriately asserting a retaining lien on
the Former Clients’ litigation file€. (Id. at 2830). The Court addresses the three theories of

malpractice in turn.

2 In their opposition memorandum, the Former Clients contend that Caefiemdants’

assertion of the retaining lien forms the basis for their fiduciary duity ckther than their
malpractice claim. Rormer ClientsOpp’n Mem. 30). That is true for the Intervention
Complaint (Intervention Compl. 11 69-70), but not for @winterclaim, which lists “the refusal
to turn over SOI's client files” as a basis for SOI's legal malpractice claimn€rcclaim § 60).
In either case, the analysis of the claim is the same.



1. Conflict-of-Interest Theory

Turning first to the conflict-ofnteresttheory, “[a]lthough . . . a violation @ disciplinary
rule does not in and of itself amount to actionable negligence on the part of an aliabrigy
can follow where the client can show that he or she suffered actual damage &étresu
conflict.” Tabner v. Drake780 N.Y.S.2d 85, 89 (3d Dep’t 200@)tations omitted)see also
Pillard v. Goodman918 N.Y.S.2d 461, 462 (1st Dep’'t 2011) (notthgt ‘{w]hile . . .
allegations of a conflict of interest or a violation of attorney disciplinargrailene could not
support of action, liability can follow where the divided loyalty results in raatmr€). In this
case, he Forme(Clients allege tht Counter-Defendants violated Rule 1.7 of the New York
Rules of Professional Conduct, whigtovides that a lawyer “shall not represent a client if a
reasonable lawyer would conclude thatthe. representation will involve the lawyer in
representing diiering interestsunless,inter alia, each affected gives informed consent, in
writing. N.Y. Comp. Codes R. & Regs. tit. 22 § 1200. (Former Clients’ Opp’n Mem. 6-11).
More specifically, thd&=ormer Clients allegthat Brown Rudnick labored undevo specific
sources of conflict. First, they claim that a conflict existed betweéndd@he one hand, and
the Hewes Brothers, on the other, because of a clause igémeyAgreement that capped the
Hewes’ Brothers liability but not SOI's.Intervention Compl{ 20 Former Clients’ Opp’n
Mem. 16-19). Second, tHeormer Clientargue that a conflict existed between Andrew Hewes,
on the one hand, arf®0Il and Steven Hewgsn the other, becausertaindefenses were
available to Andrew Hewes but notthe others. (Intervention Comfilff 1718; Former

Clients’ Opp’n Mem. 13).Both contentions fail as a matter of ldw

3 Beforeproceeding tats analysis the Court notes that there is some ambiguity in the
Former Clients’ argumentss to how to the allegexbnflicts give rise to a claim of legal
malpractice. At certain points, the Former Clients seem to suggeStaimater-Defendantsere

9



a. TheLimitation-of-Liability Conflict

Thefirst claim— based on the Hewes Brotheasfegedly limited liability— fails
becaus&o reasonable lawyer would have concluded that the clause at issue did, in feech crea
conflict thatCounterbefendantsvere obligated to disclos@he clause at issuw@n be found in
Paragraph 10 of the Agencygreement, titled “Personal GuarantyfAgency Agreement  10).
In relevant part, thaParagraph provides that “Steven Hewes and Andrew Hewes . . . hereby,
jointly and severally, personally guarantee the performance of all obligatip@®funder this
Agreement, including the payment of all amounts due to Stryker Spine by [SOI], up to the
maximum aggregate amount of $750,000d.)( On its face, the $750,000 cap created by that
provision would appear to apply only to the Hewes Brothers’ personal guarantee of SOI's
obligations, not to their individual liability for violations of the non-compete provisidhe
Former Clients argydnowever, that, when read together with another provision of the Agency
AgreementParagraph 16reated amsymmetry in potential liabilitthat, in turn, caused
divergent interests among the Former Clidsgsause invoking the provision “would have
saddled SOI with a greater percentage of damages awarded [than the Hewes|Brothers
(Intervention Compl{ 2Q see alsd~ormer Clients’ Opp’n Mem. 17-)8

Specifically, the Former Clientgoint toa sentencéhatfollows the main text of the

Agreementand immediately precedes the Hewes Brothers’ signat(icky. Thatsentence

negligent merely by failing to disclose the conflicts themselvBseRormer Clients’ Opp’n
Mem. 8 (“When even the potential for a conflict exists, a lawyer breaches hisgioofael duties
and violates New York law by failing to disclose it.”). At other points, the Fo@hents
suggest that Count&efendants were negligent in failing to assleet individual defenses
referenced above.Sée idat 10 (“Brown Rudnick’s failure to zealously defend each of its
clients individually as to the alleged competitive actions of each client highlighéxi$tence of
a quintessential conflict in represemgiall three clients.”). The distinction is ultimately
immaterial to the Court’s analysis and conclusion.

10



reads: “Pursuant to and in accordance with Paragraph 10 hereof, the undersigned hereby
guarantees payment and performance dS&I's] obligations under this Agreement, and agrees
to be bound by the provisions of this Agreement, including without limitation, Paragraphs 10, 15,
and 18 hereof.” AgencyAgreement, at 39). On th@rmer Clientsreading,the clause
“[p]ursuant to and in accordance with Paragraph 10 hereof” modifies nathenyewes
Brothers’ personal guarantee, but also their “agree[ment] to be bound by the praitbad
Agreement.” Former Clients’ Opp’n Mem. 118).4

That argument is without merit. First, the Former Cliergading of the sentence
“strain[s] the contract language beyond its reasonable and ordinary meanitigg’last clause
(“and agrees to be bound...”) stands on its own and is not modified by the “pursuant to” clause.
Law Debenture Trust Co. of N.Y. v. Maverick Tube C&®b F.3d 458, 467 (2d Cir. 2010)
(alterations and internal quotation marks omittedg alsd®hotopaint Techs., LLC v. Smartlens
Corp, 335 F.3d 152, 160 (2d Cir. 2003) (“[JJudgmeasta matter of law is appropriate if the
contract language is unambiguous.Qecond, and relatBd the Former Clients’ interpretation is
nonsensical on its own terms. Paragraphk @itation of liability is inextricably tied to the
personal guarantee of SOI's obligations; again, it reads “Steven HewesidrelwAHewes . . .
personally guarantebé performance of all obligations of [SOI] up to the maximum aggregate
amount of $750,000.” (Agency Agreement I 10). There is simply no way to read the non-

compete provisions of Paragraph 15, whach entirely unrelated to tipersonal guarantee,

4 At one point in their opposition memorandum, the Former Clamngise that the Hewes
Brothers were not bound by the Agreement abetlauseheyare not named as partiesthe
Agreement’s first paragraph. (Former Clients’ Opp’n Mem. 18-T®at argumenthowever, is
frivolous, as the Hewes Brothers clearly evidenced an intent to be bound by tbenmoete
clause (and certain other clauseshef Agreement) by virtue of the very signatures upon which
the Former Clients relfor their limitationof-liability conflict argument.

11



“pursuant to"the language dParagraph 10Accordingly, the limitation of liability clause did
not create a conflict th&ounterbefendantsvere obligated to disclos# follows thatCounter-
Defendantsvere notegligent in failing to assert the defensehatarbitratior?.

b. The Andrew Hewes Individual Defense Conflict

Next, the Former Clients argue that there was a conflict between SOI and Steves) Hew
on the one hand, and Andrew Hewes, on the other, becadstenges that were allegedly
available only tahe latter In particular, the Intervention Complaint contends that Andrew
Hewes had “little involvement with Mach Medical,” aticathe “spent the vast majority of his
time in 2009 selling orthopedic products, which were not competitive with the spine aed tiss
products sold by Stryker.” (Intervention Comfff. 1617). In theory, those individual defenses
created a conflict between Andrew Hewes and the &ibener Clientdecause reducing
Andrew Hewes’s share of liability would proportionally incretiseother Defendants’ share.
Yet, the Former Clients argu€punterbDefendantdailed to disclose theonflict and, in fact,
subordinated\ndrew Hewes interestgo the othetwo by entering intcstipulations stating that
all three “sold, marketed, debred, and distributed competing Spine and Tissue products,” and
that Mach Medical’s actions werdrdtutable to all three of them(Former Clients’ Opp’n
Mem. 12). In addition, Counter-Defendantsver gavéAndrew Hewes the opportunity to
“testify asto his lack of any real involvement in Mach and absence of any competitive sales.”

(Intervention Compl{ 28). Had Counterbefendantsnore vigorously asserted Andrew Hewes'’s

5 The Former Clients also argue that Couliefendants were negligent because of their
failure to “consider or advisés clients of contribution or indemnity issues.” (Former Clients’
Opp’n Mem. 10). The basis for th® claims, howeveappears to be the limitatiai-liability
provision in Paragraph 10 of the Agreement, whiclas-discussed- did not cap the Hewes
Brothers’ liability, and thus would have provided no basis for contribution or indemnitysclaim
(Counterclaim  15; Intervention Compl. § 22).

12



individual defenses and not entered intogtyeulationson his behalfthe Former Clients
contend, thé?anelwould not have issued the award against, linthe damages assessed against
him would have been substantially loweld. § 18).

The Ranel’'sdecision, howevemakes plain that theormer Clientstheory of causation
is implausible. Evenf Counter-Defendants had not entered into the stipulations, and presented
evidence suggesting that he had limited involvement with Mach Medical, the outconae woul
have been the sam@&he decision detailgarious ways in which the “resposts”’— defined as
SOl and théHewesBrothers (Award 1)}— violated the non-compete provisions, of which the
formation and operation of Mach Medical was only one. Significantlyp#mel’'sdecision
containedanextensive discussion of tiiéewesBrothers’ involvement with NTSS and ASI, both
of which wereclear attempts to market products that conpetigh Stryker Spine’s products.
(Id., 6-7). As for thestipulations, they are mentionéadit oncein the entire decision, and the
Panel’sfinding that Mach Medical’s activities were attributatdeAndrew Hewes was largely
basedon Steven Hewes’s testimony th#té€ monies of Mach Medical and SOI were
commingled; and that “heand his brothereceived Mach Medical maes, and shared in Mach
Medical[’]s profits and losses.”Agvard 8) (emphasis added)Accordingly, theFormer Clients
have failed to state a claim for malpractice based on this second purported.c8efice.g.
Law Practice Mgmt. Consultants, LLC v. M&A Counselors & Fiduciaries, 1399,F. Supp. 2d
355, 359 (E.D.N.Y. 2009) (dismissirdegal malpractice claim where plaintiffs failed to allege
that, but for attorney’s negligence, they would have prevailedgation); Finova Capital Corp.

v. Berger 794 N.Y.S. 2d 379, 381 (1st Dep’t 2005) (similar).

13



2. ThePreparation-for-Arbitration Theory

The Court now turns to teormer Clientssecond theory of malpracticevhich is based
on CounteBefendantsperformane leading up to and during the arbitration itsétf.
particular, the=ormer Clientallege malpractice based @ounter-Defendantgailure to
properly prepare Steven Hewes for his depositioeir failure to hire an expert witnesand
their failure topresent live testimony from certain doctors that would have been relethat to
Panel's damages analysis. Somdut not all — of thesallegationsare sufficient tsurvive
the instant motion to dismiss.

In particular, the Court finds suéfent theFormer Clientsclaims based o€ounter-
Defendantsfailure to offer testimonyrom doctors who would have stated that “they would not
have purchased Stryker products from anyone other than the Hewes Brothers, thog losgat
sales to those dtors as a source of damages for Strykeinte(vention Compl{ 29).

Although “[c]ourts . . . routinely h[o]ld that the decision to call or not to call certain tr
witnesses is a question of strategy that generally does not rise to thef iexadfractice,”

Perkins vAm. Transit Ins. CoNo. 10€V-5655 (CM), 2013 WL 174426, at *17 (S.D.N.Y. Jan.
15, 2013), Counter-Defendants have not, in fact, articutatgdtrategic basis for their failure to
present thisestimony,seeEstate of Re v. Kornstein VeisA®exler 958 F. Supp. 907, 923-24
(S.D.N.Y. 1997) (noting that plaintiffs failed to “address[] defendants’ siatemcerns”)LIC
Commercial Corp. v. Rosenth&09 N.Y.S. 2d 301, 302 (2d Dep’t 1994) (noting that the
deposition testimony of the witness not called was “confusing and generally watfi@vtar the
plaintiff's position”). Discovery may reveal th@ounterDefendantsnade a reasonable
strategic decision not to call the witnesses at issue, but there is no basis to desoia@mthat

this stage of the litigation.
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Themalpractice claim based on a failure to present a damages algoesurvives.
Although Counteefendantsloarticulate a reason forifeng to present suchneexpert—
namely,tha it would have been wasteful to “pay expert to perform simple mdtfReply
Supp. Consolidated Mot. Dismiss & Mot. Partial Summ. J. (“Coud&gendants’ Reply
Mem.”) (Docket No. 67) 9) —the Awarditself makes clear thatrriving at thedamagesigure
involved more than pure arithmetic. Determining Stryker Spine’s damagee@énamong
other things, estimating the sales that Stryker Spine would have made thetHormer Clients’
infringement — which, in turn, involved identifying the surgeons who would have continued to
purchase products from Stryker Spine. (Award 18-Zhattask involvedsomedegree of
judgmentand expertisen fact, the Panel noted that Stryker Siarexpert’'s methodology for
estimating lost salé'svould [have been] more compelling” if he had conducted an “independent
examination of [Stryker Spine’s] books and records” insteasihably procuring “statements and
other information” from Stryker Spine executivetd. 2). Although the Panel did not simply
“accept the damages analysis from Stryker’s expértefvention Compl. T 48as the Former
Clients claimthe Panetid not have the benefit ah opposing expert’s estimate either
Accordingly, thatclaim survivesas well. See, e.g.Tokio Marine & Nichido Fire Ins. Co. v.
Calabrese No. 07CV-2514 (JS) (AKT), 2011 WL 5976076t*6 (E.D.N.Y. Nov. 28, 2011)
(finding thata proposed pleading stated a claim for legal malpractice where it alleged that no
expert testimony was offered to countteg opposing party’s valuation of damages, causireg
party to settle case for more than it was worth).

By contrast, the Former Clientallegatiors that Counterbefendantslid notadequately
prepareghe HewesBrothers fortheir depositions or prepare Steven Hewes fetdstimony at

the arbitratiorarenot sufficient to suppos claim for malpractice(Intervention Compl{{ 25
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26). Not only do thé&ormer Clientdalil to specify what, precisely, was inadequate about their
preparation, but they aldail to allege how their testimony would have been different with more
preparationlet alonehow such preparation would have altered the outcome of the arbitration.
That is, conclusory allegations aside, they fail to allege how their allegedigquate

preparation caused them any damadasgland v. FeldmarNo. 11CV-1396 (CM), 2011 WL
1239775 (S.D.N.Y. Mar. 28, 2011), upon whtble Former Clientsely, is therefore inapposite,

as the plaintiffsn that case adequatéigllege[d] that [defendant lawyewas the proximate

cause of [the p]laintiffs’ damagesd., at *4.

For similar reasons, the claim tf@vunterbDefendant£ommitted malpractice by failing
to provide information to thBanelregardingthe consulting and termination fees purportedly
due to the Hewes Brothers and Sélls. (SeeFFormer Clients’ Opp’n Mem. 16). In fachd
Panelunambiguously held that th@ifmer Clientsverenotentitled toany sucloffsets;rejecting
the Former Clientsargument that they were “free to compete with Stryker Spine because
[Stryker Spine] did not make the pdstimination paymest” the Panehoted that “[t]o require
Stryker $ine to make such payments while respondents were vigorously breaching the Non-
Compete Provisions would be, to put it mildly, unreasonable and unfawar@ at 16). Thus,
it is implausible to believe that, had Counter-Defendants presentBatadvith the amounts of
the offsets, as the Former Clients claim they should have, the damages would hdee/bee

3. RetainingLien Theory

TheFormer Clientsfinal malpractice theory is grounded in CouniBefendants
allegedly improper assertion of a retaining lien against their litigation filesgitire
confirmation litigation in the United States District Court for the District of New Jersey

(Former ClientsOpp’n Mem. 26-29.
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Before turning to the merits ohatclaim, the Court must first address whether it is
governed by the law of New York, as Counafendantsontend, or New Jersey, as thrarmer
Clientsargue. CompareMem. Law Supp. Consolidated Mot. Dismiss & Mot. Partial Summ. J.
(“CounterDefendarg’ Mem.”) (Docket No. 56) 23 n.1dnd CounterbDefendants’ Reply Mem.
8 n.5with Former Clients’ Opp’™em. 27 n.19). There is no dispute that the parties’
engagemenetter— which the Court is permitted to consider on this motion to disasi$ss
incorporated by reference into theervention Complaintsee e.g.Counterclaintf 46;
Intervention Compl{ 12) — is governed by New York law. (Engagement Letiese® also
Former Clients’ Opp’n Mem. 27 n.19). Under New York choice of law rules, “[a]bsand br
a violation of public policy, a court is to apply the law selected in the contractgaaddhe state
selected has sufficient contacts with the transactiéieger v. Pithey Bowes Credit Cor251
F.3d 386, 393 (2d Cir. 2001) (internal quotation marks omitt&étg Former Clientsarguethat
the public policy exception applies, but they fail to explain how, as is required fext@ption,
the “application of [New York] law would violate some fundamental principle of gistiome
prevalent conception of good morals, some deep-rooted tradition of the commonWemls'v.
La Suissel54 F. Supp. 2d 734, 736 (S.D.N.Y. 200dmjgrnalquotation marks omitted)The
contacts between New York and th@nsaction at issue- namely,Counter-Defendants’
agreement to provide legal servitegshe Former Clients connection with the arbitration —
are more than sufficient, as Galvan was licensed to practice in New York (Countérdlai
Intervention Compl{ 4), and the engagement agresrhitself is written on letterhead showing
Brown Rudnick’s New Ydt address (Engagement Letfigr Accordingly, New York law

applies.
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Under New York law, an attorney is generally entitled to assert a lien e@ndscpapers
for outstanding unpaid &s. See Pomerantz v. Schandlédo4 F.2d 681, 683 (2d Cir. 1983);
Cheng v. Modansky Leasing C83 N.Y. 2d 454, 458-9 (1989).he Former Clientoowed
Brown Rudnick over $300,000 at the time that Counter-Defendaststed the retaining lien;
accordingly,Counter-Defendantsrgue, their action was lawfulS¢elntervention Compl. § 53;
Counterclaims § 32; Count®efendants’ Mem23-24). An attorney is not entitled to assert a
lien on its client’s papers, however, when #tt®rney is discharged for causgee, e.g.
Campagnola v. Mulholland, Minion &oe, 76 N.Y. 2d 38, 44 (199(¢e also Coccia \iotti,
896 N.Y.S.2d 90, 100 (2d Dep’t 2010). An attorney is dischargechigevhen he or shkas
“engaged in misconduct, hésled to prosecute the cliesttase diligently, or has othereis
improperly handled the cliestcase or committed malpracticeCoccia 896 N.Y.S.2d at 100.
Citing their malpractice claimshé Former Clientgherefore argue th&ounter-Defendantsere
discharged for causdIntervention Compl. 1 94 Counter-Defendants contend they were not.
(Counter-Defendants’ Reply Mem. 7 n.4).

In light of the rulings above, the Court cannot restiheeretaining lierdispute on a
motion to dismiss. Although the Court found most offbemer Clientsmalpractice claimso
beimplausible andtherefore subject to dismisstie Former Clientsclaims based othe
alleged failureto callthe doctowitnessesand adamages expert remai®f course, discovery
may reveal that the Former Clients’ remaining malpra¢kieeries aravithout factualbasesin
which case the retaining lien claim would also f#it.this staye of the litigation, howevethe
Court cannbconclude, as a matter of lathat Counter-Defendantsere not discharged for
causein which case they would not have been entitled to withhold the files. Accordimgly,

Former Clientsmalpractice claim based on the retaining Bervives.
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B. Other Causesof Action

Finally, the Court turns to tHeormer Clients’ remaining claims. Other than the
malpractice claim, SOI asserts the following causes of action: breacluatfigduty, breach of
contract, rescission, unjust enrichment, and exemplaragesn Counterclainf{ 3854, 64-
68). The Hewes Brotheessert breach of fiduciary duty and exemplary damages diaims
addition to the ralpractice claim. Iotervention Compl{f 6775). The CounteiDefendants
contend that eacobf these claimss either duplicative of the malpractice claior fails as a
matter of law. (CounterDefendants’ Mem. 229).

First, the Court dismisses SOI’s fiduciary duty, breach of contract, sestisind unjust
enrichment claimsasthey are alduplicative of the mal@ctice claim. Where such claims are
“premised on the same facts and seek]] the identical relief sought in the legaatiedpcause
of action,” they are redundant and should be dismis®éeil, Gotshal & Manges, LLP v.
Fashion Boutique of Short Hill#nc., 780 N.Y.S.2d 593, 596 (1st Dep’t 2004). Althoulgé t
Former Clientzontend thatheir fiduciary duty, breach afontract and unjust enrichment
claims“add facts to support the excessive nature of Brown Rudnick’s fEesmer Clients’
Opp’'n Mem. 32)a review of the Counterclaineveals thathat isnot the caseln fact, what
made the fees excessive, according tadbenterclaimarethe very acts that form the basis for
the malpractice claimsin particular, the Counterclaiallegesthat the fees were excessive
because Brown Rudnick and Galvan failed to properly prepare for or to present a defense in the
Arbitration, failed to provide the Panel with information it requested, failed to pravige
evidence (including the amount) of the contractual offsets to which SOl wasdrditid failed
to advise of the conflict in Brown Rudnick’s and Galvan’s representing SOl and thes Hewe

Brothers jointly.” (Counterclaims § 33Y.he only distinct allegations related to excessive fees
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in the counterclaimare the assertions th@bunter-Defendant®ver-assigiied] timekeepers to
the Arbitration matter,” and “inflated the time charged for its servi@dsY 34), but thee
allegations are entirely conclusaagpd thus inadequate. AccordingBQlI’'s breach ofiduciary
duty, breach of contract, rescission, and unjust enrichment claims are dismissed.

In addition, the “exemplary damages” claimswhich the Court understands as claims
for punitive damages -asserted b$OIl andthe HewesBrothersaredismissed.First, as the
Former Clients all but concede, New York law does not recognize an independemfcaus
action for punitive damagessee, e.gFiesel v. Nanuet Properties Corp08 N.Y.S.2d 576,

577 (2d Dep’t 1986) (“A demand for punitive damages does not amount to a separate cause of
action for pleading purposes.Fpx v. Issler431 N.Y.S. 2d 69, 71 (2d Dep’'t 198@jrqilar).

Second, and in any event, a claim for punitive damages reqiaading a “high degree of

moral turpitude or wanton dishonesty,” but neither the Counterclaim nor the Interventi
Complaint does so in more than a conclusory manBeglert v. Schaffer877 N.Y.S.2d 780,

781 (4th Dep’t 2009) (internal quotation marksitied); see also Gamiel v. Curtis & Riess

Curtis, P.C, 791 N.Y.S.2d 78 (1st Dep’t 2005) (denying motion to dismiss claims for attorney’s
allegednegligence, but granting it with respect to punitive damages). The Countestdssn
thatCounterbefendats engaged in “intentional misconduct” conducted with “malice”
(Counterclainf]] 68), and the Intervention Complaatieges thaCounterbefendantexhibited
“gross negligence and avee in providing legal services” (Intervention Compl. § 75), but

neither pleadingoints to what acts or failures by Counisfendantsneet such a standard, and
none of the previously discussed allegatiomeetthatstandarceither.

The Court will not, howevedismissthe Hewes Brothersfiduciary duty claim. Unlike

the Counterclaimthe Intervention Complaimhakesplain that the basis for its fiduciary duty
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claim isCounterbefendantsassertion of the retaining liewhich the Courhasdeclined to
dismiss (Seelntervention Comply 69 (‘Brown Rudnick and &van engaged in setfealing

and placed theinterests above the Hewes Brothers by refusing toawen the client files when
theywere requesteq). Although the Court analyzed the retaining lien claim in the context of a
malpractice claim, the claisurvives as a fiduciary duty claim for the same reas8eg Ulico
Cas. Co. v. Wilson, Elser, Moskowitz, Edelman & DicBé6 N.Y.S.2d 14, 22 (1st Dep’t 2008)
(noting that fn the context of an action asserting attorney liability, the claims of mal@astd
breach of fiduciary duty are governed by the same standard of reQovEng retaining lien
claim does not form the basis for the Hewes Brotheedpractice claim, and therefore it cannot
be dismissed as duplicative. The Hewes Brothers’ fiduciary duty claim based oer€ount
Defendantsassertion of the retaining lien therefore survives.

In sum, all of the Former Clients’ claims agai@stunterbefendantsare dismissed,
except as follows. Firs§OI's malpractice clan survives, but only to the extent that (1) it is
premised on the failure to present expert witnesses or doctors at the arbitatiwouldhave
affectedthe arbitratiorpanel’scalculation of lost profits; or (2) it is premised on the assedfon
theretaining lien Secondthe Hewes Brothers’ malpractice claim survives, but alsotorthe
extent that it is premised on the failure to present expert withesses or dotherarbitration
that would have affected thBanel's calculation obist profits. Finally, the Hewes Brothers’
fiduciary duty claim— to the extent that it ipremised on Countddefendantsassertion of the
retaining lien— also survives.

THE MOTION FOR PARTIAL SUMMARY JUDGMENT
The Court now turns to Brown Rudnick’s motion partialsummary judgment. As

noted, Brown Rudnick movder summary judgment on certain elements ofhtsd cause of
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action, which asserts breach of contiz@sed or8OI’s filing of the Texas and New Jersey
actionsand resulting breach dfi¢ forum selection clause in the engagement letter
A. The Summary Judgment Standard

The summary judgment standard is well establist@&dnmary judgment is appropriate
where the admissible evidence and the pleadings demonstrate “no genuine dispaiy as
material fact and the movant is entitled to judgment as a matter of Ead'R. Civ. P. 56a);
see also Johnson v. Killiae80 F.3d 234, 236 (2d Cir. 201@er curiam).An issue of fact
gualifies as genuine if the “evidence is such that a reaopay could return a judgment for
the nonmoving party.’Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (198&¢cord Roe v.
City of Waterbury542 F.3d 31, 35 (2d Cir. 2008J.0 avoid summary judgment, a party must
advance more than a “scintilla of evidencgtriderson477 U.S. at 252, and demonstrate more
than “some metaphysical doubt as to the material fadatSushita Elec. Indus. Co., Ltd. v.
Zenith Radio Corp.475 U.S. 574, 586 (1986).

It is also well established that, in considering a motion for summary judgraeart
may grant summary judgment in favor of the non-moving party even without a foosst cr
motion if “there are no genuine issues of material fact” déine faw is on the side of the non-
moving party. Orix Credit Alliance, Inc. v. HorterB65 F. Supp. 481, 484 (S.D.N.Y. 1997).
“Summary judgment may be granted to the non-moving party in such circumstances a® long
the moving party has had an adequate opportunity to come fowmitardll of its evidencé. Id.
“Notice to the moving party of the intention to grant summary judgment in favor abtie
moving party is not required . . . where summary judgment is granted to the non-moving party on

an issue which has been fully raiggdthe moving party. Id. (citing Coach Leatherware Co. v.
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AnnTaylor, Inc.933 F.2d 162, 167 (2d Cir. 199%ge also Prudential Sec. Inc. v. Norcom Dev.,
Inc., No. 97CV-6308 (DC), 1999 WL 294806, at *2 n.2 (S.D.N.Y. May 11, 1999).
B. Discussion

Under New York law, a breach of contract claequiresproof of “(1) an agreement, (2)
adequate performance by the plaintiff, (3) breach by the defendant, and (4jeddnk@scher &
Mandell, LLP v. Citibank, N.A632 F.3d 793, 799 (2d Cir. 2011). Brown Rudnick seeks
summary judgment against SOI on the third and fourth elements; namely, tHae&€Hed the
engagement letter by filing the Texas and New Jersey actions, and that Buolwick incurred
damages as a result of this breach, comprised ohatte fees and unspecifiepenses
(Counter-Defendants’ Mem. 6; Comfilff 3537). SOI, however, contends that Brown
Rudnick’s claim fails as a matter of law because the American Rule, wherebwyéstt’ fees
and disbursements are incideotditigation and the prevailing party may not collect them from
the loser unless an award is authorized by agreement between the partieatotdpistourt
rule” precludes an award of damages based on attorney’s febgatidn expensesvhere, as
here, such recovery is not specifically authorized by cont(&I's Mem.Law Oppn Mot.
Partial Summ. JDocket No. 64) 3 (quoting.G. Ship Maintenance Corp. v. Lez@R N.Y.2d 1,
5 (1986)).

The New York Court of Appeals has not definitively answered whether amasty
recover attorney’s feemdlitigation expenses as damages for the breach of a forum selection
clause Accordingly, the Court’s task is to “predict how the state’s highest courtiwesblve”
the question, giving “the fullest weight to pronouncements of the state’s highest andr
“proper regard to relevant rulings of the state’s lower couuhner v. N.Y. Stock Exchange,

Inc., 568 F.3d 383, 386 (2d Cir. 2009) (internal quotation marks omitted). “Decisions of New
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York’s intermediate appellate courts are helpful indicatdtsow the Court of Appeals would
decide, but [the Court is] not strictly bound by decisions of the Appellate Divisiorgyjarty
when[there is]persuasive data that the Court of Appeals wodeicide otherwise.’Reddington
v. Staten Island Univ. Hos®b11 F.3d 126, 133 (2d Cir. 2007) (internal quotation marks
omitted). Keeping in mind that the New York state courts are the “ultimate expabisbtase
law,” the Court may also consider “the decisions of federal courts consttatadasw.”
Versatile Housewares & Gardening Sys., Inc. v. Thill Logistics, @ F. Supp. 2d 230, 236
(S.D.N.Y. 2011) (internal quotation marks omitted).

As supportfor its argument that isientitled to recover attorney’s fees as damages for a
breach of a forum selection clauseder New York law, Brown Rudnigkimarily relies ortwo
casedholding that parties can, in fact, recover such damadlendale Mutual Insurance
Company v. Excess Insurance Company, @R F. Supp. 278 (S.D.N.Y. 1998), dndosuez
International Finance, B.V. v. National Reserve Batd8 N.Y.S. 2d 308 (1st Dep’t 2003y
contrast SOl principally relies on anore recentlecision by te Honorable Kenneth M. Karas,
Versatile Housewares & Gardening Sys., Inc. v. Thill Logistics, @ F. Supp. 2d 230
(S.D.N.Y. 2011), holding to the contrary. Absent a definitive ruling from the New York Court of
Appeals, the Court agrees with thell-reasone@nalysis and conclusions &fidge Karas.

In particularthe Court agrees that tigeis “persuasive data” mecisions of thé&lew
York Court of Appeals suggesting that that court would preclude the recovery negisdiees
andlitigation expenses as damages in a case such as thi¥ersatile 819 F. Supp. 2d at 244.
As Judge Karas points out, the general rule $i@ats position would require this Court to adopt
is that ‘a party may recovettarneys’ fees from an opposipagrty whenever the feesrche

characterized as ‘damagessulting from the opposing party’s wrong, rather thaoodlateral

24



consequences of litigatidnld. at 244. The Court of Appeals, howeueas rejected such a rule
on multiple occasions. For instanedhough arexception to the American Rule permits
recovery of fees where a contract breachextortfeasor causes a party to maintain or defend a
suit against a third partgeeShindler v. Lamp211 N.Y.S. 2d 762, 765 (N.Y. Sup. Ct. 1958¢
Court of Appeals has made clear tllaatexception does not apply with regard to toatract
breacher or tortfeasor himself, “even though either a tort or breach of cangiees litigation
against the tortfeasor or breaching party itself eminently foresee¥elsdtile 819 F. Supp. 2d
at 244 (citingHunt v. Sharp85 N.Y.2d 883, 885 (1995)Kee also id(discussing New York
Court of Appeals rulings that an insured may not recover costs incurred suing antmsure
provide coverage, even though such costadoeeseeable result of the insurer’s breach of its
duty to defend, and that, although a party bringing a common law indemnification ctaim ca
recover attorney’s fees incurred in connection with defending the suit broughtibjutiee

party, it cannot recover fees incurred by pursuing the indemnification ckeith(diting Doyle v.
Allstate Ins. Cq.1 N.Y.2d 439, 443-44 (195@ndChapel v. Mitche|l84 N.Y.2d 345, 348
(1994)).

Brown RudnickarguesthatVersatile Housewaresas incorrectly decidedut the Court
is unpersuaded. First,contends that awarding attorney’s fees for breach of a forum selection
clause does not violate the prohibition on a “loser pays” system, bebaasenages are not
predicated on the opposing party haviost the underlying suit, but rather becaaseontract
was breached, causing foreseeable dama@asunter-Defendants’ Mem. 31-32)he
distinction thaBrown Rudnick attempts to draw, howewvierpurdy semantic.Whether SOI
breached the contract and whetBeown Rudnick prevailed in the underlyisgitare actually

the same questioasBrown Rudnick’sdefense in the Texas and New Jersey actvasthat
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SOl had breached the forum selection clau@eeRule 56.1 Statement  10; McNamara Decl.,
Ex. B). Putdifferently, Brown Rudnick could not have brought this cause of att@ghit lost
the underlying actionss a lossvould imply that SOI had npin fact,breached the forum
selection clauseAllowing Brown Rudnickto collectattorney’s fees adamaes simply by
characterizing them as damages based on a breach of contract would “create amdkegpt
would swallow the ‘American Rule,Th re Health Mgmt. Sys., Inc. Sec. Liti§2 F. Supp. 2d
227, 236 (S.D.N.Y. 2000), atsis well-established that party cannot recover attorney’s fees
from a contracbreaching opponent, evarhere the breacimakes litigation eminently
foreseeableseeVersatile 819 F. Supp. 2d at 24diting Hunt v. Sharp85 N.Y.2d 883 (1995)).
In seeking to discredfersatile HardwareBrown Rudnickalsoargues that awarding
parties attorney’s fees for breach of a forum selection clause actually theryespose of the
American Rule, as itificentiv]ize]s contracting parties to seek judiciatiress in thegaieed

upon courf, and denying attorney’s fees for breach of a forum selection clause leavesthe no

6 In a footnote, Brown Rudnickppears to analogize its request for attorney’s fees to a

situation in which a plaintiff brings suit outside an agreed-upon forum and then voluntarily
dismisses the suit after the defendant has ieduattorneys’ fees in defending it. (Counter-
Defendants’ Mem. 32 n.12)n that scenariddrown Rudnick argues|tlhe defendant’s claim

for attorneysfeeswould not be that the plaintiff lost the suit it dismissdtdwould instead be

that the plainff breached a promise to the defendantd.)( Notably, however, Brown Rudnick
cites no authority for its premise: that a defendant in such a scenario could stmveys’

fees as damages for breach of the contract. In fact, the law in this Gikdedr that recovery of
attorneys’ fees after voluntary dismissal with prejudice is precluded yntieeican Rule.See,

e.g, Colombrito v. Kelly 764 F.2d 122, 133-34 (2d Cir. 1985). And while courts have held that
a defendant may recovattorneysfeesif a plaintiff voluntarily dismisses a swiithout
prejudice see id, that is a product dRule41(a)(2)of theFederal Rulge of Civil Procedure,

which provides that “an action mée dismissed at the plaint#frequest only by court order, on
terms that the court considers prope®ée als® Charles Alan Wright & Arthur R. Miller,

Federal Practice & Procedur8 2366 (3d ed. 2014) (noting that “[t]he district court may require
the plaintiff to pay the defendés attorney’s fees as well as other litigation costs and
disbursements” as a condition of dismissal under Rule 41(a){Bg.American Rule does not

bar recovery of attorney’s fees where authorized by statute or couderiéersatile819 F.

Supp. 2d at 241-42, but here, no such statute or couexisies
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breaching partywith little or no remedyor [the] breach’ (CounterDefs! Mem. 32-33). As
Judge Karas acknowledged, there are some truth to those arguments, but thepyeare pr
directed “to the New York Court of Appeals or legislaturgérsatile 819 F. Supp. 2d at 246.
Moreover, as Judge Karas also noted, the parties to an agreement can eaadyaauind the
problem by expressly providing that a party can recover for attorneg afekother litigation
expenses in the event of a breach of the forum selection cl&esddat 241, 246.In that
regard, the American Rule serves only as a default rule, and Brown Rudrackelespected
law firm that presumably knows how to draft a contract — has only itself to blametfor
drafting its engagement letter provide for the damages it now seeks.

Finally, thedecisions imAllendaleandindosuezo not alter the Court’s view of the
matter. See generally Versatil@19 F. Supp. 2d at 243-44 (discussitigndaleandindosuey
AlthoughAllendaleimposed liability on a party forx@enses it incurresh defendingan action
filed in breach of a forum selection clauet court did noaddress theonflict with the
American Rule.See Allendalgd92 F. Supp. at 286. In additidhe one case it cited as
authority for that proposition was decided undlenois law, not New Yorklaw (as theAllendale
Court erroneously believed)d.; see Versatile819 F. Supp. 2d at 243 n.8s for Indosuez
while it isa New York case that the Court must view as a “helpful indicator” of the positibn tha
the New York Court of Appeals would talsseReddington511 F.3d at 133, the decision
merely asserts that award of damages obtained for breach of a forum seledtose “des
not contravene the American Rule that deems attorneys’ fees a mere incideydatairit

without any analysis of the issue. 758 N.Y.S. 2d at 311. Accordingly, Brown Rudnick cannot
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establish the damages element of its breach of cowrteact based on SOI’s violation of the
forum selection clause. The claitimereforefails as a matter of law anddésmissed.
CONCLUSION

For the reasons stated above, Coubteiendantsmotion to dismiss is GRANTED in
part and DENIED in part. In addition, although SOI has not moved for summary judgment, the
Court nevertheless dismisses Count 3 of Brown Rudnick’s Complaint, as Brown Riasick
had an adequate opportunity to come forward with all of its evideae®rix Credit Alliance
965 F. Supp. at 484, and the undisputed evidence reveals that Defendant is entitled to judgment
as a matter of lawThe Clerk of the Court is directed to terminate Docket No. 54. By separate
Order dated today, the Court is entering a Notice of Irittiatrial Conference.
SO ORDERED.
Dated:July 15, 2014 d& 7 %L/;

New York, New York [ﬁESSE M-—FURMAN

nited States District Judge

! The Complaint suggests that the only damages caused by SOI's breach afrthe for

selection clause are tlagtorneys’ fees anlitigation expenseshat Brown Rudnick incurred,

which the Court has now concluded are not recoveraBleeQompl. § 36 (“SOI's breach
proximately caused damages to Brown Rudnick of $121,565.86, which represents atfeeseys’
and expenses.”)). To the extent that Brown Rudnick believes that it incurred damag#sef

breach of the forum selectiamlause other than attorneys’ fees and expenses, howssemay

be recoverable antimayseek leave of the Court to replatgicause of actionCf. Versatile,

819 F. Supp. 2d at 247 (holding that the non-breaching party could recover damages caused by
breach of the forum selection clause other than attorney’s fees and litigaieses and

directing thenon-breaching party to apprise the Couran§suchdamages).

28



