Mariah Re Ltd. (In Liquidation) v. American Family Mutual Insurance Company et al

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

No. 13¢v-4657(RJS)

MARIAH RELTD.,

Plaintiff,

VERSUS

AMERICAN FAMILY MUTUAL INSURANCECO., et al,

Defendants

OPINION AND ORDER
SeptembeB0, 2014

RICHARD J.SULLIVAN , District Judge:

Plaintiff Mariah Re Ltd.(*Mariah”) —a
special purpose entity designed to provide
reinsurance for severe weather events
brings this action against Defendants
American Family Mutual Insurance Co.
(“American Family”), ISO Services, Inc.
(doing kusinessas Property Claim Servige
hereafter referred to a¥CS”), and AIR
Worldwide Corpration (“AIR”) for breach
of contract,breach of the implied covenant
of good faith and fair dealingunjust
enrichment, conversion, tortious interference
with contract anddeclaratory judgmentn

connection with losses sustained as a result

of a stormthat took place in the Midwesgt
April 2011  Now before the Court are
Defendants’motions to dismispursuant to
Rule 12(b)(6) of the Federal Rules of Civil

Procedure. For the reasonset forthbelow,
the Court grantsDefendants’ motions in
their entirety

I. BACKGROUND
A. Facts

American Familyis a mutual insurance
company that, among other thingsffers
insurance coveragder its policyholders who
“suffer losses resulting from seveneather
events’ (AC 1Y 1 12)! Mariah a so-

1 The facts are drawfrom the Amended Complaint
(Doc. No. 22 (“*AC™)), and are assumed to be true for
the purposes of these motions deciding the instant
motions the Court haalsoconsiderednemoranda of
law submitted by American Family (Doc. No. 24
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called “special purpose vehicle was
“established for the particular purpose of
providing reinsurance i.e., insurance on
insurance) to American Familfor certain
losses. . . [suffered] as a result okevere
weather event$ (Id. 1 2.) In general terms,
a special purpose vehicle (here, Majiah

underwrites reinsurance upon
payment of a premium by ceding
company [here, American Family].
Investors, in turn, pay funds into the
[special purpose vehicle]. . and the
funds are then deposited into a trust.
. . . These funds will be maintained
by the trust for purposes of
investment overthe designated risk
period. Ths principal is connected
to a trigger event, the occurrence of
which leads to indemnification from

the trust and [special purpose
vehicld structure Simply, an
investor's return on investment

depends on the occurrence or fion
occurrence of the event speed
within the risk period covered by the
catastrophe bond. In the event a
catastrophe does not occur, then the
bondholder receives his principal and
interest earned over the course of the
risk period. Likewise, should a
catastrophe occur within the risk
period, the bondholders  will
indemnify the insurance company
from the principal deposited to cover
the loss insured against.

Todd V. McMillan, Securitization and the
Catastrophe Bond: A Transactional
Integration of Industries Through a

(“AF Mem.”) and PCS and AIR (Dodo. 27 (“PCS

AIR Mem.”)), Plaintiff's joint opposition (Doc. No.
32 (“Opp."), the replies by American Family (Doc.
No. 34) and PCS and AIR (Doc. No. 35), and the
declarations and documents submitted in support
thereof (Doc. Nos. 25, 33).

Capacity-Enhaneig Product of Risk
Management8 Conn. Ins. L.J. 131, 1401
(2001/2002).

In order to collateralize and fund its
reinsurance obligationt® American Family
Mariah offered notes to investoasd raised
a total of$100million for its principal. Gee
AC 11 5, 15, 88, 109;see alsaDeclaration
of Jonathan DCogan, dated December 27,
2013, Doc. No. 33“Cogan Decl.”)Ex. A
(“Offering Circular”).)?> Because Mariah’s
reinsurance obligations were tied to
weatherrelated losses,he profitability of
Mariah’s investment depended on the
occurrence or noeonccurrence of certain
severe weather events, and the way those
events were reported(SeeAC 1 15-17.
Mariah’s own  prospectus readily
acknowledged that[ijnvesting in [these]
notes is speculative and involves high
degree of risk,” and further warned potential
investors that “[tlhe notes are . . . without
recourse to [American Family] or any of its
affiliates.” (Offering Circulamat 1.)

1. The Reinsurance Scheme

Mariah separately contracted with
American Family, PCS, AIR, Deutsche
Bank Trust Company Americas (“DB
Americas”), and Deutsche Bank AG (“DB
AG,” and together with DB Americas, the
“Banks”), with each playing a different role
in the reinsurance scheme (the “Reinsurance
Scheme”). (AC § 17.) The Rénsurance

2The Offering Circular is referenced in the Amended
Complaint éeg e.g, AC 11 15, 25, 28)anda copy of
this document was submitted with Mariah’s
opposition to the instant motions. On a motion to
dismiss, a ourt may consider, in addition to the
complant itself, “any written instrument attached to
it as an exhibit, materials incorporated in it by
reference, and documents that, although not
incorporated by reference, are integral to the
complaint.” Sira v. Morton 380 F.3d 57, 67 (2d Cir.
2004) (citatons and quotation marks omitted)



Scheme is set forth in five documents, all
dated November 15, 2010: (1) the
Catastrophe Excess of Loss Reinsurance
Agreement (the “Reinsurance Agreement”),
(2) the PCS License Agreement (the “PCS
Agreement”), (3) the Calculation Agent
Agreement(the “AIR Agreement”), (4) the
Reinsurance Trust Agreement, and (5) the
Inderture.® Becausethis dispute largely
concerns the contracts thastablishedthe
Reinsurance Schemethe Court briefly
provides an overview of the relevant
agreements and their rieinology before
turning to the facts thagive rise to the
instantcase

Pursuant to the Reinsurance Agreement
between Mariah and American Family,
Mariah agreed to make reinsurance
payments of up to $100 million to American
Family in the event that severe weather
events causeda contractuallyprescribed
amount of lossaas computed by a particular
set of formulas. Id. 11 15, 17.)Crucial to
this  dispute, Mariah’'s  reinsurance
obligations could increase- though never
exceeding $100 millior if weather denage
occurred in metropolitamreas, as opposed
to more rural ones.Sge id 1 28-31.) This
distinction is ‘presumably to account for the

3 Copies of the Reinsurance Agreement, the PCS
Agreementand the AIR Agreement are attached as
exhibits to the Amended ComplainiCopies of the
Reinsurance Trust Agreement and the Indenture are
attached as exhibits to the Declaration of Robert A.
Kole (see Declaration of Robert A. Kole, dated
November 20, 2013, Doc. No. 25 (“Kole Decl.”) Exs.
B (“Trust”), C (“Indenture”)), and aredeemed
integral to the Amended Complaint for the purposes
of this motion. See Cortec Indus., Inc. v. Sum
Holding L.P, 949 F.2d 42, 4748 (2d Cir. 1991)
(“I[W]hen a plaintiff chooses not to attach to the
complaint or incorporate by reference a [document]
upon which it solely relies and which is integral to
the complaint, the defendant may produce the
[document] when attacking the complaint for its
failure to state a claim, because plaintiff should not
so easily be allowed to escape the consequences of its
own failure?).

higher level of damage and loss that would
be sustained if stormsmpacted more
heavilydeveloped and populate@reas’
(Id. 1 30.)

Pursuant to the PCS Agreement, Mariah
contracted withPCS — a reporting agency
that “performs a variety of services of
interest to the property/casualty industry,
principally relating to catastrophes affecting
the industry”(PCS Agreement at-C) — to
obtain a license to gainceess to PCS’s
proprietary data. PCS was responsible for
issuing Catastrophe Bulletinsyhich are
reports that providéasic information about
weather eventaind estimat corresponding
weathefrelated losses on a statey-state
basis. $eeAC 1118-20.)

As set forth inthe AIR Agreement,
Mariah retained AIR to calculatee amount
that Mariah owed to American Family in
reinsurance proceeds(SeeAC 1Y 26-34.)
As part of the calculation procesalR
agreed to review the data provided by PCS
and determine on a statdy-state basis,
whether any weatheelated damage
occurred in &@metro ared. (Id.) If so, the
estimated loss for that state would be
multiplied by a contractuallyspecified
payout factor, known as thenetro myout
factor. (Id.) Conversely, if AIR determined
that weatherelated damage in a certain
state did not impact a metro area, the
estimated loss for that state would be
multiplied by a lower payout factor, known
as the non-netro payout &ctor. (Id.)
Simply put Mariah’s liability would
increasaf theestimated lossia given state
was multiplied by the highemetro payout
factor, as opposed to the loweonimetro
payout factor. $eeid.) AIR agreed to set
out its conclugin, including the metro
versus nommetro designatiorin a document
referred to asan Event Report (SeeAIR
Agreement aB—4.)



Mariah entered intca Reinsurance Trust
Agreement with American Family and DB
Americas and an Indenture with the Banks
(AC T 17 Kole Decl. Ex. B) Mariah
establisked a Collateral Account for the
deposit of the noteholders’ principand
maintaired a separate Reinsurance Trust
Account from which payments would be
made in the event that storm losses triggered
liability under the ReinsuranceScheme
(See Reinsurance Agreement &4-25.)
Along with the Reinsurance Agreement, the
Reinsurance Trust Agreement and the
Indenture govern funding of the Reinsurance
Trust Account from the Collateral Account.
(Seed.)

2. Catastrophe 42

Mariah alleges that from April 3 to 5,
2011, a storm hit the United States, striking
a number of stateimcluding Kansas a state
covered by the Reinsurance Agreement.
(SeeAC 11 35-36 On April 5, 2011, PS
posteda Catastrophe Bulletithe “Original
Bulletin”) on its limitedaccess website,
ISOnet PCS. See d. 1125, 3738.) The
threepage Original Bulletindesignatedhe
storm as Catastrophe Serial No. 42
(“Catastrophe 42"andlisted Kansas as one
of the states impactedSee dl. 11 3738 id.

Ex. 1) Although the Original Bulletin did
not providespecific geographic details about
the storm’s impact in Kansas, such as the
cities or counties affectedthe Original
Bulletin did note that Catastrophe 42
“travers[ed] the Plains [and]sparked
thunderstorms that pounded a swath from
Kansas toWisconsin. . . with howing
winds and hail as large as baseballsld. (
Ex. 1) The Original Bulletin further
indicated that “[tlhis severe weather
outbreak ranks as one of the top outbreaks of
al-time in terms of the sheasif] number of
severe weatheeports.” (d.)

Thereafter, in connection  with
Catastrophe 4R CSsuccessivelypublished
three loss estimatedefore issuing, on
November 2, 2011the “Final Estimate of
Insured Property Daage”report (the “Final
Estimate”) (Id. 1 3942.) In the Final
Estimate, PCS estimated that Kansans
suffered $710 million in Catastrophe -42
related damage and stated that “[t]his
estimate is . . . fully developed [and n]o
further surveys will be conducted.” Id.
143)

On te very next day, November 3,
2011, PCSprovided additional detailed
information regarding the purported impact
of [Catastrophe 42] within Kansas.ld( 11
54-55.) PCS posted this information on
ISOnet in whatamountedto a twopage
insertionto thethreepage Original Bulletin.
(See d; id. Ex. 5) This insertionconsisted
of a three paragraph summary of
Catastrophe 42n Kansas (e.g, “Severe
storms brought hail up to hen egg size and
70 mph winds to parts of EaSentral
Kansas.”) and a table listingcities and
towns in Kansase(g, Delia, Leavenworth,
and Overland Park), their respective
populations, theype of weatheevent that
impacted that locatiorfe.g, hail or wind),
and theseverityof the weather evene(g,
diameter ofhailstonesand speed of wind
gusts). Id. Ex. 5.) Thus,the combination
of the Original Bulletin’s contentplus the
information in theKansasspecificinsertion
was theequivalent of a fivgpage document
when printed in hard copythe “Revised
Original Bulletin”). (Seed.) Thecontent of
the Original Bulletin was otherwise
unchanged. (Id.) According to Mariah,
unlike the practice with prior Catastrophe
Bulletins, PCS did not notifyits 1SOnet
subscribers via email about the issuance of
the Revised Original Bulletin (See id.|{
60, 62-63



On November 23, 2011, Alissuedan
Event Report (the “November 23, 2011
Event Repot”) using the data contained in
the RevisedOriginal Bulletin (Id. {1 75.)
Because some of tHecationslisted in the
Revised Original Bulletin were immetro
areasin Kansas AIR classified Kansas’s
$710 million in losses as metro lossasd
made its calculationssing the higher metro
payout factor.(Id. 71 83185.) According to
the Amended Complaint, if PCS had not
issued the Revised Original Buile AIR
would have classified these same Kansas
losses as nemetro lossesand applied the
lower non-imetro payout factor in its
calculations. $ee d.) Ultimately, AIR
considered the Kansas losses #mellosses
in other states andetermired that Mariah
was responsible for the maximum $100
million in reinsurancdunds which resulted
in a 100% lossof Mariah’'s principal
effectively wigng out the vehicle. (Seeid.

19 75-88;see alsad. Ex. 5.)

On January 3, 2012, American Family
sent a letteto DB Americas, requestinat
DB Americas “wire transferf100 millionin
reinsurance funds] from the Reinsurance

Trust Account to American Family’s
account . . . .” (Id. 1 109) In the letter,
American Family noted thatMariah’s

investors objected tAIR’'s $100 million
calculation andits use of the Revised
Original Bulletin. GeeCogan DeclEx. K
at 1-2.) Nonethelessthe letter further
stated that thee was “no basis for
withholding, delaying or otherwise
impeding the release of [$100 millioffbm
the Reinsurance Trust Accouiat American
Family.” (Id. at 1, see alsoAC { 109.)
After DB Americas transferred the funds,
American Family terminated the
Reinsurance Agreement wittlariah (See
Cogan Decl. Ex. L.) American Famihas
rejected Mariah’s requesto return the
funds. GeeAC 117,112, 125.)

B. Procedural History

Mariah is in voluntary liquidation.
Accordingly, Mariah brings this case by and
through  Geoffrey Varga and Jess

Shakespeare, who were appointed ths
Liquidators of Mariah on May 1, 2013S€e
AC { 11.) Mariah commenced this action
on July 3, 2013 by filing a complain{Doc.
No. 1) Thereafter, on October 18, 2013,
Mariah filed the Amended Complaint
asserting breach of the PCS and AIR
Agreementspbreach of the implied covenant
of good faith and fair dealing in the PCS,
AIR, and Reinsurance Agreements, unjust
enrichment, conversion, tortious interference
with the Indentur¢ and declaratory
judgment. Mariah seeks the withdrawal of
the Revised Original Bulletin, thissuance
of an Event Report that does not consider
the Revised Original Bulletin, the return of
the amount of principal deposited in
Mariah’s name under the Reinsurance Trust
Agreement, monetary damages, and
attorneys’ fees. On November 20, 2013,
Defendantdiled motiors to dismisson the
grounds thatMariah had failed to state
claims onits various causes of actiorfDoc.
Nos. 23, 26.) The motiors were fully
briefed on January 14, 2014.

[I. LEGAL STANDARD

To survive a motion to dismiss puesnt
to Rule 12(b)(6) of the Federal Rules of
Civil Procedure, a complaint must “provide
the grounds upon which [the] claim rests.”
ATSI Commc'ns, Inc. v. Shaar Fund, Ltd.
493 F.3d 87, 98 (2d Cir. 20Q'8ee alsd-ed.
R. Civ. P. 8(a)(2) (A pleading thattates a
claim for relief must contain. . a short and
plain statement of the claim showing that the
pleader is entitled to relief . . . .")Aaintiffs
must allege “enough facts to state a claim to
relief that is plausible on its face Bell Atl.
Corp. v. Twombly 550 U.S. 544, 570



(2007). “A claim has facial plausibility
when the plaintiff pleads factual content that
allows the court to draw the reasonable
inference that the defendant is liable for the
misconduct alleged.”Ashcroft v. 1gbal 556
U.S. 662, 678 (2009).In reviewing a Rule
12(b)(6) motion to dismiss, a court must
accept as true all factual allegations in the
complaint and draw all reasonable
inferences in favor of the plaintiff. ATSI
Commchs 493 F.3d at 98.However, that
tenet “isinapplicable to legal conclusions.”
Igbal, 556 U.S. at 678. Thus, a pleading that
offers only “labels and conclusions” or “a
formulaic recitation of the elements of a
cause of action will not do.”Twombly 550
U.S. at 555. If the plaintiff “ha[s] not
nudged [its] claims across the line from
conceivable to plausible, [its] complaint
must be dismissed.Id., 550 U.S. at 570.

[I1. DISCUSSION

The parties appear to agree that New
York law should apply. The applicable
contracts contain choiesf-law clauses that
designate New York lawséeAF Mem. at 9
n.5; PCSAIR Mem. at 11 n.5), and the
parties rely solely on New York law in their
papersas to all causes of action See
Network Enters., Inc. v. Reality Racing, Inc.
No. 09cv-4664 (RJS), 2010 WL 3529237,
at*4 n.6 (S.D.N.Y. Aug. 24, 201QYWhere
the parties’ briefs assume that New York
law controls, such implied consent is
sufficient to establish choice of lay.”
Accordingly, the Court will apply New York
law with respect to all dflariah’s claims.

A. ContractBasedClaims

Mariah asserta variety of theories in
support of itsclaims for breach of contract
and breach of the implied covenant of good
faith and fair dealing. Specificallyariah
allegesthat (1) PCSrreachedhree different

provisionsof the PCS Agreemerdand the
implied covenant of good faith and fair
dealing incorporatetherein(seeAC {1 89
98); (2) AIR breached sectioB(a)(i) of the
AIR Agreementand the implied covenant of
good fath and fair dealingincorporated
therein (see id. f 10604); and (3)
American Family breached the implied
covenant of good faith and fair dealing
contained within the Reinsurance
Agreement gee id.f 114, 116). Reduced
to their essence, all of Mariah'sontract
claims turn on whether it was improper for
PCS toinsert— and for AIR and American
Family to rely on— the two-pages of
information addedo the Original Bulletin.
Notwithstanding Mariah’'s attempt to
characterize theinsertion as somehow
nefarious (the pleadings refer to the
document as the “Falsified Inception
Bulletin” and repeatedly make conclusory
assertions as to Defendants’ fraudulent
intent), it bearsrepeating thathe Revised
Original Bulletin is nothing morehan the
Original Bulletin plus a twopageinsertion
describingthe storm’s geographic impaict
Kansas.

To state a claim fobreachof contract
under New York law*“a plaintiff must plead
and prove: (1) the existence of aontract
(2) a breach of that contract and (3)
damages resulting from tH@each’” Nat'l
Mkt. Share, Inc. v. Sterling Nat’l BanR92
F.3d 520, 525 (2d Cir. 2004). An “essential
requirement” to stating the claim is alleging
a “specific provision” that was breached.
Orange nty. Choppers, Inc. v. Olaes
Enters., Inc. 497 F. Supp. 2d 541, 554
(S.D.N.Y. 2007) Additionally, factual
allegations showing damages are essential:
“In the absence of any allegations of fact
showing damage, mere allegations of breach
of contract arenot sufficient to sustain a
complaint.” Lexington 360 Assocs. v. First
Union Nat’l Bank of N.G.651 N.Y.S.2d



490, 492 (App. Div. 1996) (citations and
internalquotation marks omitted).

The implied covenant of good faith and
fair dealing is incorporated into every
contract. SeeOscar de la Renta, Ltd. v.
Mulberry Thai Silks, In¢.No. 08cv-4341
(RJS), 2009 WL 1054830, at *5 (S.D.N.Y.
Apr. 17, 2009). The covenant “precludes
each party fom engaging in conduct that
will deprive the other party of the benefits of
their agreement.’Leberman v. John Blair &
Co, 880 F.2d 1555, 1560 (2d Cir. 1989)
(citation and internal quotation marks
omitted) However, New York law is clear
that the covenst “does not create
obligations that go beyond those intended
and stated in the language of the contract.”
Wolff v. RareMedium Inc., 210 F. Supp. 2d
490, 497 (S.D.N.Y. 2002).In other words,
“the implied covenant of good faith cannot
create duties thategate explicit rights under
a contract.” LJL 33d St. Assocs. Pitcairn
Props. Inc, 725 F.3d 184, 195 (2d Cir.
2013);see alsaViurphy v. Am. Home Prods.
Corp, 58 N.Y.2d 293, 304 (1983).

1. PCS

Mariah alleges that PCS breachddee
provisionsof the PCS Agreement sections
6(b), 6(g) 1(e) — as well as the implied
covenant of good faith and fair dealing.
(SeeAC 11 89-98.) The Court will address
each in turn.

a. Section 6(b)

Section 6(b) of the PCS Agreement
provides that PCS will:

use reasonable commercial efforts
[1] to obtain information for use in
preparation of the PCS Designations
and Estimates i.p, Catastrophe
Bulletins] from its traditional

insurance company sourcelg] to
continue to prepare the Designations
and Estimates,[3] to disseminate
such Designations and Estimatesl
the Compilations through [SOnet
PCS and/or the PCS Catastrophe
History Database in accordance with
its current business practices, as
described in the thecurrent version
of Exhibit C hereto, and[4] to
provide such Designations
Estimates, and Compilations to
Licensee through its subscription to
ISOnet PCS.

(PCS Agreement at 8(emphasis in
original).) As the language of section
6(b)[3] makes clear, PCSvas obliged to
disseminate PCS  “Designations and
Estimates and the Compilations” in
accordancewith PCS'’s “current business
practices’ as set forth in theoperative
version ofExhibit C. Exhibit C provides an
overview of PCS’s services. (PCS
Agreement at €.) Relevant here, Exhibit
C includes a section entitled “Loss Estimate
Reporting,” which states in part that
“Preliminary Estimates and Resurvey
Estimates are officially disseminated by
PCS toPCS subscribers via ISOnet PGB
Internet servicewith limiteddistribution via
electronic mail’ (ld. at G4 (emphasis
added).)

According to Mariah, ISOnet PCS
subscribers could“for a substantial fee,”
“sign up to receive email notifications when
new catastrophe bulletinsvere] issued by
PCS....” (AC 1 94 Mariahallegesthat
PCS breached section 6(b)[3] because
“ISOnet subscribersvho elected to receive
such email notifications . .did notreceive
notice. . . when PCS issued the [Revised
Original Bulletin,a| . . . deviat[ion]from its
standard practice of providing such
automatic email notification. . ..” (ld.



(emphasis removed). However, his
assertion fails to state a breach of section
6(b)[3] for the simple reason that the
Revsed Original Bulletin is not a
“Preliminary Estimatg” or a “Resurvey
Estimatg],” and pursuant to PCS’s “current
business practices” set forth in Exhibit C,
the email notification service is only
required for suchestimates. Accordingly,
the fact that PCS did not send an email
notification of the Revised Origin&ulletin

is clearly not inconsistent with PCS’s
current business practices. Indetts very
next sentence in thelLoss Estimate
Reporting section oExhibit C providesthat
“[ln addition to publishingPreliminary
Estimates and Resurvey Estimate€S ado
releases to subscribergsa ISOnet PCS a
variety of textual reportsbulletins and
updates regardinfgveather events].”(ld. at
C-4 (emphasis addeg) Significantly, for
this latter category of documents, there is no
requirement of “a limited distridion via
electronic mail.” Instegdthe mere posting
of the documents on ISOnet PCS is
sufficient.  Thus, bcause the Revised
Original Bulletin falls into this latter
category of documentg“textual reports,
bulletins and updates”), PCS was only
required to releaseit to subscribers via
ISOnet PCS, which it did.

Other provisions in Exhibit C likewise
demonstrate that there is no bar to the
issuance of a Revised Original Bulletin of
the sort in question here.Put simply,
Exhibit C makes clear that PCS"surrent
business practices,” as contemplated in
section 6(b)3], are designed to give PCS
broad discretion and substantial flexibility.
For example, Exhibit C provides that
“Catastrophe Identificationfs a matter left
to PCS *in its sole judgment,” artfiat the
“designation of a geographic area or
territories affected by a PCS Identified
Catastrophe” is likewise “a matter within

PCS’s judgment andolediscretion.” (PCS
Agreement aiC-1-C2.) Exhibit C further
provides that “[ijn order to preserve its
flexibility to  adjust to  external
circumstances and enhance the quality of its
estimates, PCS may, in its sole discretion
change its general loss estimation
methodology at any time and modify
application of its methodology in connection
with any particuhr catastrophe.” Iq. at C-
5-C-6.)

Notwithstanding the substantial
discretion afforded to PCS Iiyxhibit C, not
to mention the fact thahe“current business
practices” limitation is only applicable to
disseminatiorunder section 6(b)[3Mariah
takes ssue with the Revised Original
Bulletin because it was issued after PCS had
already issued its final estimate, which
Mariah characterizes as “highly unusual.”
(Opp. @ 11.) Mariah also contends that
“[tlhe sudden and deliberate inclusion of
countyspecifc geographicinformation in
the [Revised Original Bulletin] constitutes a
stark deviation from PCS’s ‘current business
practices’ . . . .” AC T 92.) In addition,
Mariah assertghat PCS failed to comport
with PCS’s *“current business practices”
because PCS *“backdated” the Revised
Original Bulletin to the same date (April 5,
2011) as the Original Bulletiontrary to its
usual practice of “dating and posting
bulletins in sequential order according to the
date they actually were created.” (Opp. at
11; see alsoAC 1 60(alleging that this was
done *“in order to make it appear to
onlookers that the [Revised Original
Bulletin] had existed all alorip)

Having carefully reviewed the PCS
agreement, the Court finds thisltariah has
failed to allege a breach skction 6(Hg3].
While it is clear that PCS was obligated to
comply withits “current business practices”
as set forth inExhibit C, the simple fact



remains that Exhibit C contains no
restriction on PCS’s duties and rights
concerningevisions tcan alredy published
report (See PCS Agreemenat G1-C-6).
Given the broad discretion affedto PCS

to “preserve its flexibility to adjust to
external circumstances and enhance the
quality of its estimates”iqd. at C-5—C®6),
section 6(b) cannot reasonably be construed
to prohibit PCS’s discretion to create the
Revised Original Bulletin— which again
consisted of the identical Original Bulletin
with the insertion of two pages of
information about the storm’s impact on
various Kansas locations.

Moreover, as described by Exhibit C,
PCS’s current business practices extend to
“[tlhe designation of a geographic area or
territories affected by a PCS Identified
Catastrophe” -a matter once againwithin
PCS'’s judgment and sole discretior(ld. at
C-2.) Although this section of Exhibit C
does not explicitlydirect PCS to detail
countyspecific geographic information
througharevision to a Catastrophe Bulletin
it certainly does not prohibit it Likewise,
the fact thatsection 6(b) does ndlirectly
addressthe socalled “backdating” of the
Revised Original Bulletin cannot be
interpreted as a prohibition in that regérd.
Again, section 6(b) gives PCS broad
discretion “to obtain information for use in
the preparatich of Catastrophe Bulletins

4 With respect to Mariah’s charge of “backdating,” it
again bears noting that theformation contained in
the Original Bulletin which comprisedthree of the
five pages of the document that the Court refers to as
the “Revised Original Bulletin,” remained
unchanged The insertionitself was not dated. In
colloquial terms, the insertion wépasted” within
the Original Bulletin and did not change tdate
previously listed on the Original Bulletin, April 5,
2011. Thus, the term “backdating” used in the
Complaint is largely conclusory argkjorative and
entitled to no weight. Nevertheleghie Amended
Complaint does allege that thénsertion first
appeared on ISOnet PCS on November 3, 2011.

andspecifically directs PCS “to continue to
prepare” such Bulletins.(Id. at 8.) Thus,
Mariah’s assertion thaPCS wasobliged to
pursue a “pencils down” approach follmg
dissemination of the Original Bulletin is
belied by the PCS Agreement itselfin
short, section 6(b) simply does not address
whether or how PCS may createand
disseminatea document akin to the Revised
Original Bulletin

More broadly, Mariah asserts that the
lack of prior precedent for a revision to a
Catastrophe Bulletin constitutes proof that
Defendant’s actions were not in accordance
with PCS’s “current business practices.”
Once again, this argument is at odds with
the broad language of éhagreement, and
while Mariahis correctthat Exhibit C “does
not give PCS carte blanche to do whatever it
wants” Opp at 13), the plain language of
section 6(b) makes clear thaxhibit C, not
PCS’s past practices, is the source of PCS’s
“current busines practices’for purposes of
construing the contract.

Finally, section 6(c) provideshat “[i]f,
as and when [PCS] discovers or is informed
of any matter that it deems in its discretion
to constitute an error, omission or mistake, it
will use reasonableommercial efforts to
correct or cause to be corrected any such
error, omission or mistake.” (PCS
Agreement at 9.) Considered in tandem
with the broad language of section 6(b) and
Exhibit C, this language simply cannot be
squared with Mariah’s cribbedeading of
the PCS Agreement.

Accordingly, because PCS’s alleged
conduct comports withthe language of
section 6(HB] and Exhibit C, the Court
finds that Mariah has failed to allege a
breach of that section



b. Section 6(g)

Section 6(g)arecordkeeping provision,
stateghat:

While the hotesissued byMariah|
are outstanding and for three (3)
years thereafter[PCS] agrees to
keep a record of eacbDesignation,
Preliminary Estimate and Resurvey
Estimate disseminated through
ISOnet PCSwhile such[notes]were
outstanding and the initial date of
dissemination of each such
Preliminary Estimate or Resurvey
Estimate.

(Id. at 10.) Mariah contends that PCS
violated section 6(g) by removing the
Original Bulletin from 1SOnet and replacing
it with the Revised Original Bulletin (See
AC 11 60, 95-96.)

Mariah argues thatection 6(g)equires
PCS tokeep a copyof each Catastrophe
Bulletin on ISOnettself. (Seeopp. at13—
14.) Mariah’sinterpretation strains the plain
meaning of the text.Reasonably readhé
phrase disseminated through ISOnet”
simply clarifies which documents PCS must
keep a record of. Thus, section6(g) does
not require a particular method of recerd
keeping much less dictate keeping recqrds
including the Original Bu#tin, on ISOnet
itself.

However, @en assumingMariah alleged
a breach ofsection 6(g), dismissalwould
nevertheless beappropriatefor failure to
adequately plead damagéddglariah does not
allege facts to show that the recdmekping
error resulted indamages. As discussed
below, AIR had a contractual duty to create
its Event Report using the latest Catastrophe
Bulletins, which in this case,ncludesthe
RevisedOriginal Bulletin. The presence or
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absence of the Original Bulletin on 1ISOnet
is simply irelevant to AIR’s ultimate
damage calculaths Even if the Original
Bulletin had been available on ISOnet,
AIR’s November 23, 2011 Event Report
would have been identichkecause AIR still
would have been contractually obligated to
consider the Revised Original Bullets the
latest Catastrophe Bulletin available.
Accordingly, because Mariah “has failed to
come forward with evidence sufficient to
demonstrate damagefiowing from the
breach alleged,” Mariah’s claim cannot
survive. Lexington 360 651 N.Y.S.2d at
492.

c. Section 1(e)
Sectionl(e)provides:

[PCS] reserves the righin its sole
discretion (x) to alter, amend or
change in any way its general
methodology for estimating insured
propety losses attributable to
Catastrophes, including preparing
Estimates andy) to vary from such
methodology in preparingstimates
for individual Catastrophes, as it
deems appropriate. [PCS] agrees to
notify [Mariah] in writing, as soon as
reasonably practicable ripr to
implementing such change, @iy
alteration, amendment or change in
general methodologyhich [PCS] in
its sole discretion deems material.

(PCS Agreementat 3.) According to
Mariah, PCS violatedsection 1(e) by its
“issuance of theRevisedOriginal Bulletin]
after the Final Estimate because the
Revised Original Bulletin constituted an
“alteration in [PCS’s] general methodology
without notice to Mariah] . . . .” (Opp. at
14.) The Court disagrees Mariah has
alleged no facts to suggestathPCS’s



issuanceof the RevisedOriginal Bulletin
even with its inclusion of geographic impact
data,somehowaltered amened or changd
PCS’s ‘general methodology for estimating
insured propey losses attributable to
[Catastrophe 42] ... .”

Moreover, it bears noting that the
Revised Original Bulletin did not actually
change the estimate of the insured property
losses. Before PCS issued the Revised
Original Bulletin on November 3, 2011,
PCS issued its Final Estimate, which
estimatedhat Kansas sufferedi710 million
in applicablelosses (SeeAC Ex. 5.) The
issuance of thRevisedOriginal Bulletin the
next day did notalter that$710 million
estimate To be sure, th®evisedOriginal
Bulletin impacted whetherAIR would
considerthe $710 nilion to be a metro loss
or a nonmetro loss. However,this fact is
irrelevant to whether PCS “altefed],
amend[ed or changf] in any way its
general methodology for estimating insured
property losses” contemplated by section
1(e).

At bottom, Mariahs pleadings are
devoid of allegationsoncerning changes to
PCS’s “methodology for estimating insured
property losses which is the purview of
section 1(e). Instead,Mariah transparently
seeks to expand the scope of the provision to
include an amorphougeneral methodology
that is not tied to loss estimationindeed,
Mariah attempts to fault PCS for
“focud[ing]” its motion on “generalloss
estimationmethodology” instead ofgeneral
methodology” §eeOpp. at 1415 (emphasis
in original)), even though the provision
explicity  governs PCS’'s “general
methodology for estimating insured
property lossés (PCS Agreementat 3
(emphasis addefd) Mariah’sreading strains
the plain meaning of section 1(e), and its
claim cannot survive PCS’s motionSee
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Wastemasts, Inc. v. Diversified Investors
Servs.of N. Am., Inc. 159 F.3d 76, 79 (2d
Cir. 1998) (“[C]lourts should not rewrite the
contracts before them ..”).

d. Implied Covenant of Good Faith and Fair
Dealing

Mariah’s final contractbased claim —
that PGS breachedhe implied covenant of
good faith and fair dealing rests on the
same facts thadrive its breach of contract
claim. (SeeAC 1 116 (“Defendants . . .
have breached their contractual agreements,
including the implied covenant of good faith
and fair dealing, witiMariah. . . as detailed
in paragraphs 1 through 112)")Likewise,
the relief thatMariah seeks on the implied
covenant @dim is identical to the relief it
seeks on the breach of contract clainsed
id. 1117.) In an attempt to avoid dismissal,
Mariah asserts that itamplied covenant
claimis an alternativepleading. $eeOpp.
at 25 (“In the alternative to the above
de<ribed breaches of the [PCS Agreement]
and the [AIR Agreement],Mariah also
adequately alleges that PCS and AIR
respectively breached the covenant of good
faith and fair dealing.”).)

However, his argumentis unavailing
because the Second Circuit has lexy
noted that “when a complaint alleges both a
breach of contract and a breach tbie
implied covenant of good faith and fair
dealing based on the same facts, the latter
claim should be dismissed as redundant.”
Cruz v. FXDirectDealer LLC, 720 F.3d
115, 125 (2d Cir. 2013)see alsaHarris v.
Provident Life & Accident Ins. Ca310 F.3d
73, 81 (“New York law...does not
recognize a separate cause of action for
breach of the implied covenant of good faith
and fair dealing when a breach of contract
claim, basedupon the same facts, is also
pled.”); Gray v. Toyota Motor Sales, U.S.A.
Inc., 806 F. Supp. 2d 619, 624 (E.D.N.Y.



2011) (Plaintiffs’ claims [for breach of
contract and breach of the implied covenant]
are redundant and the implied covenant
claim must fail. This is true even though the
Court has already dismissed the breach of
contrad claim.” (citations omitted))

In sum, Mariah’s implied covenant of
good faith and fair dealinglaim against
PCSis duplicative ofits breach of contract
claim and must be dismissed

* * *

For the reasons explained above,
Mariah’s contracbased claims,i.e,, the
claims forbreach of contract and breach of
the implied covenant of good faith and fair
dealing,against PCS are dismissed.

2. AIR

According to Mariah, AIR breached
section 3(a)(i)of the AIR Agreement, as
well as the mplied covenant of good faith
and fair dealingincorporated therejnby
relying on the Revised Original Bulletin to
isste the November 23, 2011 Event Report
(SeeAC 19 99-108 114-17.) Again, the
Court disagrees.

a. Breach of Contract

Secton 3(a)() of the AIR Agreement,
entitted “Services Relahg to Event
Reports,” requires AIR to use “the latest
Catastrophe Bulletins available as of five (5)
Business days prior to the Event Reporting
Date,” whichin this casevasNovember 23,
2011.° (AIR Agreemat at 3.) Mariah

5 Secton 3(a)(i)(A) providesin part, that

[AIR] shall (1) use commercially reasonable
efforts to determine, based on information
readily and publicly availde online from

government entities or agencies, whether
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acknowledges that the Revised Original
Bulletin, whichwas postedn Novembei3,
2011, was available to AIR within the
timeframe contemplated by section 3(a)(i).
Nevertheless Mariah argues that AIR’s
consideration of the Revised Original
Bulletin was impropebecauseat was not a
“true¢’ Catastrophe Bulletinand becausat
was issued after the Final Development
Date (SeeAC 1Y 101-08 The Court will
address each of these arguments

i. “True” Catastrophe Bulletin

Mariah alleges that relying on the
Revised Original Bulletin was improper
because itwas not a true Catastrophe
Bulletin. The term “Catastrophe Bulletin,”
as defined in the Reinsurance Agreement,
means any catastrophe bulletin originated
and disseminated by[PCS] (including
through ISOnet PCS) that identifies and
assigns a catastrophe number tfwaather
event] and/or gives preliminary, or
subsequently, resurvey estimates of insured
property losses aiizg from a [weather
event]” (Reinsurance Agreement at 2.)

any part of a location identified in a
Catastrophe Bulletin belongs to a Metro
County, thereby resulting in a Metro
Occurrenceprovided that should no Metro
County or location within any Metro Couynt
be identified in any Catastrophe Bulletin
relating to a Covered Event in a state, the
Norn-Metro Payout Factor will be used for
such Covered Event in such state, and (2)
obtain the Metro Insured Industry Loss
Amounts or NorMetro Insured Industry
Loss Amounts, as applicable, with respect to
the Severe Thunderstorms to which such
Event Report Requestlates . . . . [AIR]
shall not undertake any independent
assessment of the accuracy of such Metro
Insured Industry Loss Amounts or Non
Metro Insured Industry Loss Amounts, as
applicable, so reported and is not liable for
any inaccuracies or gaps in suclireates.

(AIR Agreement at-34.)



The Revised Original Bulletin meethis
definition, as itis identical to the Original
Bulletin but for theinsertionabout Kaisas
locations affected by the storm.

Faced with this reality, Mariah
analogizes the Original Bulletin to a birth
certificate to buttress its assertion that there
can only be one, static Original Bulletin.
(SeeAC 1 19; Opp. at 5, 21.) As the Court
already concluded, nothing in the PCS
Agreament imposes such bBmitation. |If
Mariah sought such a limitation, @ertainly
could have negotiated for itBut it did not.
Moreover Mariah’s own pleadings appear
to contemplate revisions to Catastrophe
Bulletins. SeeAC { 21 (“Following the
initial Catastrophe Bulletin, PCS could issue
‘Extension’ Bulletins to extend the duration
of the storm and the affectegleographic
area — e.g, one additional day, three
additional states, et3.)

In short, f the Criginal Bulletin meets
the definition of “Catastrophe Bulletifi
then the RvisedOriginal Bulletin must also
meet the definition.To conclude otherwise
would meanPCS wouldnever be able to
revise or amend a Catastrophe Bulletin,
whether it be hours or months after its
dissemination. Plainly, & definition and
the relevantagreementslo not contemplate
thelimitation urged by Mariah

ii. Final Development Date

Mariah next argues that AIR was not
permitted to consider theeRised Original
Bulletin because it was issued after
November 2, 2011,the so-called Final
Development Datén this case. (Seeid. |
105-08; Opp. at 223) The Final
Development Date imposes a restriction on
AIR, such thaafter November 2, 2011, AIR
was not permitted to “take[] into account”
“any changen the Insired Industry Loss
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Amount. . . for purposes of calculating the
Event Index Value. . ..” (Reinsurance
Agreement at 6.)

Although difficult to parse without a
scorecard of definitions from the various
agreements, Mariah@gument igultimately
unavailing because the Revised Original
Bulletin did not change the Insured Industry
Loss Amount for Catastrophe 42indeed,
the Insured Industry Loss Amount fall of
the states affected b@atastrophe 42, as
reflected in both the November 2, 2011
Final Estimate and the November 23, 2011
Event Report, totaled over $1.3 billion, of
which $710 millionwas attributed to losses
in Kansas (SeePCSAIR Mem. at 18-19;
AC Ex. ) Put differently, the Insured
Industry Loss Amount wa$1,355,000,000
beforeand after the issuance of the Revised
Original Bulletin.

To be sure, th&evised Original Bulletin
affected AIR’sapportionmenbf the Insured
Industry Loss Amount betweeits two
component partsthe netro loss and non-
metro loss amounts Thus, the Revsed
Original Bulletin necessarilyimpacted the
Event Index Value,which distinguishes
between metro and nometro loss
amounts However the restriction imposed
by the Final Development Date does not
even reference much less extend tdhe
metro andhonimetro loss amountsinstead,
“Final Development Dateis defined in

6 The “Event Index Value” is determined by the
following formula: Ys (Ms « IMs + Ns » INg).
(Reinsurance Agreemeat 4.) The components of
the formula are defined as follows: (1)sN& the
Metro Payout Factor for each state (S) with a Metro
Occurrence in the Covered Area; (¥}is the Metro
Insured Industry Loss Amount for each state (S) with
a Metro Occurrence in the Covered Area; (3)is\
the NonMetro Payout Factor for each stafs)
without a Metro Occurrence in the Covered Area;
and (4) INs is the NorMetro Insured Industry Loss
Amount for each state without a Metro Occurrence in
the Covered Area.



terms of the “Insured Industry Loss
Amount” — a number that was wholly
unaffected by the Revised Original Bulletin.

Ultimately, Mariah cannot escape the
fact thatthe information contained in the
Revised Original Bulletin did not change the
Insured Industry Loss Amount, even though
it shifted the distribution of the Insured
Industry LossAmount between metro and
non-metro losses. The restriction set forth
by the Fnal Development Date definition
doesnot precludesuch shifts, and th€ourt
will not permit Mariah to rewrite the
contractto impose additional restricti@n

Faced with this plain language of the
contract, Mariahargues in the alternative,
that “there is ambiguity in the definition of
Insured Industry Loss Amount that cannot
be resolved . . . on a Motion to Dismiss
(Opp. at 24.) As alluded to earlier, the
definition of Insured Industry Loss Amount
is “the sum of the Metro Insurehdusty
Loss Amount together with the Ndvietro
Insured Industry Loss Amount.”
(Reinsurance Agreement at 8.)Mariah
asserts that this definition “uses the terms
‘sum’ and ‘together,” and it is not clear from
the face of the definition exactly what these
terms taken together, were intended to
mean.” (Opp. at 24-25.)

In fact, the definition of Insured Industry
Loss Amount is every bit as simple and
straightforward as it appears. The plain
meaning of “sum” is‘the aggregate of two
or more numbers” or “the result of
performing an addition,” as in “the [sum] of
5 and 7 is 12.” Webster's Third New
International Dictionary 2289 (2002)hus,
the Insured Industry Loss Amount is simply
the amount obtaineffom adding the Metro
Insured Industry Loss Amount ancetNon
Metro Insured Industry Loss Amount. No
more, no less.In essenceMariah attempts
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to argue that a component part’'s change in
value isnecessarily a&hange to the whole,
even if the value of the whole remains
constant. Effectively, Mariah contends that
7 is “different” depending on whether it is
realized through the equatid+3 or 3+4 or
7+0 or 0+7. This conclusion amounts to bad
math and bad logicA changein the Metro
Insured IndustryLoss Amountthat is offset

by a corresponding change to tRen-Metro
Insured Industry Loss Amount does not
result ina changeto the sum of the two
amounts, which is, by definition, thesured
Industry Loss Amount. Notwithstanding
Mariah’s urging to the contrary,the
language is not ambiguous.

Accordingly, the Court can discern
nothing in the AIR Agreement that
prevented AIR from properlyconsideing
the RevisedOriginal Bulletin, even though it
was issued a day after the Hal
DevelopmenDate

b. Good Faith and Fair Dealing

Mariah also allegeshat AIR breached
the AIR Agreement’simplied covenant of
good faith and fair dealing.S€eAC 1 116.)
However,like Mariah’s claim against PCS,
the alleged breacbf the implied covenant
here is based on the same facts as the
contractbreachdescribed above; therefore,
the Court dismisses the clainBeeHarris,
310 F.3d at 81.

3. American Family

Mariah next alleges that American
Family breached the implied covenant of
good faith andfair dealing with respect to
the Reinsurance AgreemeniThe thrust of
Mariah’sargument is that American Family
despite being on notice of thalleged
misconduct by PCS and AJRhevertheless



soughtpayment from the Reinsurance Trust
Account. §eeAC 1 109; Opp. at 27.)

Mariah correctlycites case law for the
proposition that “the [implied] covenant is
breached when a party to a contract acts in a
manner that, although not expressly
forbidden by any contractual provision,
would deprive the other of theight to
receive the benefits under the agreement.”
(Opp. at 28 (quoting Orange Cnty.
Choppers, InG.497 F. Supp. 2dt 560).)
However, as noted abovethe implied
covenant does not exist where it eu
conflict with expressontractuakerms See
LJL, 725 F.3d at 195.

According to  the Reinsurance
Agreement, Marialhad a contractual duty to
pay the reinsurance proceedsved to
American Family when Mariah received
AIR’s Event Report. $%ee Reinsurance
Agreement at 21.) The Reinsurance
Agreement further provides that American
Family “may withdraw [reinsurance
proceeds] from the Reinsurance Trust
Account, at anytime, . to pay or
reimburse [American Family] for the
amounts payabley [Mariah to [American
Family] underthis Reinsurance Agreement .

S (Id. at 27.) In other wordspnce
Mariah owed American Family money, the
contract explicitly permited American
Family to withdraw the money from the
Reinsurance Trust Account “at any time.”
(Id.) The languagdas unqualified. The
inclusion of “at any time” makeslear that
the parties did not contemplate an exception
for allegations of miscondudar challenges
to theEvent Report. In any event, the Court
has already determined that Mariah has not
sufficiently alleggd that AIR or PCS
breached their respective agreemeis
determining the amount owed to American
Family. Accordingly, the Court dismisses
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Mariah’'s contracbased
American Family

claim against

B. RemainingClaims

Mariah assertsthree additional claims
for unjust enrichment, conversion, and
tortious interference with contra@gainst
American Family and a fourth claim
seeking declaratory judgment against all
Defendants. (See AC 9Y118-35) The
Court addresses each claim in tdrn.

1. Unjust Enrichment

To state a claim for unjust enrichment,
Mariah must show that (1) [American
Family] was enriched at [Mariah’s]
expense,” and (2) “equity and good
conscience require” recoveryGiordano v.
Thomson564 F.3d 163, 170 (2d Cir. 2009).
Nonetheless an unjust enrichment claim
cannot stand wherea *“valid and
enforceable” agreement “governed the
particular subject matter” of the clainSee
Bethlsr. Med. Ctr. v. Horizon Blue Cros%
Blue Shield of N.J., Inc448 F.3d 573, 586
87 (2d Cir. 2006); see also Clark-
Fitzpatrick, Inc. v. Long Island R.R. C@0
N.Y.2d 382, 388 (1987) (“The existence of a
valid and enforceable written contract
governing a particular subject matter
ordinarily precludes recovery in quasi
contract [ncluding claims such as unjust

" Mariahs pleadingsalso seekspecific performance.
(SeeAC 11 13641.) Mariahfailed to addresshis
argumentin its opposition papers. Sge generally
Opp.) In any eventdismissal is appropriate because
“specific performance is an equitable remedy for a
breach of contract, rather than a separate cause of
action.” Cho v. 403403 57th St. Realty Corp752
N.Y.S.2d 55 57 (App. Div. 2002). As set forth
above, Mariathasfailed to state a claim for breach of
contract or breach of the implied covenant of good
faith and fair dealing. Accordingly, there is no basis
for a contractualemedy.



enrichment,] for events arising out of the
same subject matter.”).

Here, because the Reinsurance
Agreement governwhether and under what
circumstances AmericaRamily is entitled
to payment, it appears rather obvious that
the Reinsurance Agreement govertise
subject matterof this unjust enrichment
claim. See Bethisr., 448 F.3d at 58687.
NeverthelessMariah argues that its unjust
enrichment claim arises from American
Family’s retention of the reinsurance
proceeds, not the receipt of those funds
pursuant to the Reinsurance Agreement
(SeeOpp. at32—-33.) This ismere wordplay
and the Court is aware of no case in which
the simple act of retaining funds- properly
received pursuant to a contraethas been
deemed sufficient ttake a claim outside the
scope of that contract.See Bates Adver.
USA, Inc. v. McGregor282 F. Supp. 2d.
209, 217 (S.D.N.Y. 2003) (the “Agreement
specifically addresses the amount to be paid
[to the defendant] -the true subject of the
dispute here, ewe if it is framed as
repaymento [plaintiffl —which precludes a
claim for unjust enrichment.” (emphasis
added)). Mariah’s distinction between
receipt and retentiowould swallow the rule
that precludes recovery for unjust
enrichmenton a claim covered by a valid
contract.

In any event,Mariah readily concedes
that, “[o]bviously, if PCS and AIR
ultimately are found not to have committed
the breaches alleged, then equity and good
conscience presumably would not require
American Family to return the money to
Mariah” (Opp. at 30.) With this
concession,Mariah acknowledges that st
unjust enrichment claim is just a rehash of
its breach of contract claimswhich the
Court has already rejectedConsequently,
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Mariah’s unjust enrichmentlaim is easily
dismissed.

2. Conversion

Mariah next alleges that American
Family is liable for conversion because
American Family did not return, upon
Mariah’s request, the funds received
pursuant to thdReinsurance Scheme(See
AC 11 12227.)

To state a claim for conversioMariah
must show that (1) it has “legal ownership or
an immediate suwgrior right of possession to
a specific identifiable thing and (2)
American Family “exercised an
unauthorized dominion over the thing in
guestion to the exclusion ofMariah’s]
rights.” Martinez v. Capitol One, N.A863
F. Supp. 2d 256, 266 (S.D.N.YOR2); see
also Nat'l Ctr. For Crisis Mgmt., Inc. v.
Lerner, 938 N.Y.S.2d 138, 1389 (App.
Div. 2012). Just like Mariah’s unjust
enrichment claim, a claim for conversion is
prohibited where the subject matter of the
claim is covered by a valid and binding
contract. See Poplar Lane Farm LLC v.
Fathers of Our Lady of Mer¢cy#49F. App’x
57, 59 (2d Cir. 2011) (summary order)
(“[W]hen a valid agreement governs the
subject matter of a dispute. ., claims
arising from that dispute are contractual;
attempts to repackage them as sounding
in . . . conversion, . . unjust enrichmet,
implied and quasi contract . are generally
preduded, unless based on a duty
independent of the contrdgt. Thus like
Mariah’s unjust enrichment claimyiariah’s
conversion claim fails because the
Reinsurance Agreemegbvernsthe subject
matter of this dispute In its opposition,
Mariah argues that “American Family
cannot have it both wayseither a contract
governs the issue, and Mariah has pled a
breach of it, or no contract covers this



dispute, and the conversion claim is proper.”
(Opp. at 35.) Mariah ignoresan obvious
third option: Mariah failed to allege a
breach of a valid contract, and this contract
forecloses Mariah’sonversion claim.

3. Tortious Interference with Contract

Mariah also alleges that American
Family tortiously interfered with the
Indenture, a contradbetween Mariahand
the Banks (See AC 1T 12832)
Specifically, Mariahasserts thaAmerican
Family “intentionally and unjustifiably
inducedthe Banksto breach th¢indenture]
by transferring funds to American Family in
violation of Article IX, Section 9.5" (Id.
130.)

To state a claim of tortious interference
with the Indenture,Mariah must allege “(1)
the existence of a validontract between
[Mariahl and a third party; (2JAmerican
Family’s] knowledge of thecontract (3)
[American Family’'s] intentional
procurement of the thirgarty s breachof
the contractwithout justification (4) actual
breach of the contract and (5) damages
resulting therefrom.” Kirch v. Liberty
Media Corp, 449 F.3d 88, 40102 (2d Cir.
2006) (citation and internal quotation mark
omitted) This claim fails for two
independent reasons. FirMariah has not
sufficiently alleged an actual breach of the
Indenture by the Banks. Secoiiriahhas
failed to sufficiently allege that American
Family acted with the requisite intent to
procurethe breach

According to Mariah, DB Americas
breached Section 9.5 of the Indenture by
transferring fundsfrom the Reinsurance
Trust Accountto American Family without
first receiving “written notice from
American Family setting forth the
calculations supporting transfer of funds
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from DB Americas to American Family.”
(SeeAC 99 110-111.) Section 9.5, entitled
“Transfer to and from the Collateral
Accounts and Reinsurance Trust Accounts,”
describesuch transfers in connection wih
document referred to as an Event Notice.
Pursuant to the Reinsurance Agreement,
when American Family beliede that a
weather event caused a particular threshold
level of loss, American Familwas obliged

to submit a Event Notice to Mariah and the
Banks. SeeReinsurance Agreement at 32.)
The language of the Indenturalicatesthat,
upon receipt of the Eventlotice, Mariah
was supposedo send AIR aso-calledEvent
Report Request and the Bankwere
supposed to transfer money from the
Collateral Account to the Reinsurance Trust
Account. According to Mariah, DB
Americas breached the Indenture because it
transfered funds from the Collateral
Account tothe Reinsurance Trust Account
(and eventuallyto American Family even
though American Familpeversubmitted an
Event Notice. (Opp. at 38-38.)

On closer inspectiqgrthe facts alleged in
the Amended Complaint and the
attachments actuallpupport an inference
that American Familydid submit an Event
Notice Although the Event blice triggers
the transfer of funds fromthe llateral
Account to the ReinsuraacTrust Account,

8 The Amended Complaint neither quotes from nor
attaches the Indenture S¢eAC 1Y 109112.) As a
result, the pleadings are vague with respect to how
American Family’s alleged conduct inducetreach

of the Indenture. To make up for this defiency,
Mariah has attempéd to expand and specify its
pleadings in its opposition brief. SéeOpp. at 36
40.) Although  obviously improper and
impermissible,see Wright v. Ernst & Young LLP
152 F.3d 169, 178 (2d Cir. 199@kiteratingthat “a
party is not entitled to amend its complaint through
statements made in motion papgemsor “amend
pleading through statements in briefg¢citations
omitted)),the Court is still able to dismiss this claim
on themerits



it is the Event Report that ultimately
determnes the amount to be paid to
American Familybecausé[ n]o claimsshall

be made upon [Mariah] . . . and [Mariah] has
no liability for any losses hereunder, unless
and until [Mariah] has received an Event
Report . . . .” (Reinsurance Agreement at
21.) It is evident on the face of the
pleadings that the November 23, 2011 Event
Reportwas ultimately issuedt the behest of
Mariah, as this document— which is
addressd to Mariah, American Familand

DB Americas — states “we [AIR] hereby
advise you [Mariah] that we have performed
the procedures required to be performed by
us . . .as requested by the Event Report
Request . ..” (AC Ex. 5) To cut to the
chasegther American Family sent an Event
Notice, which both prompted the transfer of
funds from the Collateral Account to the
Reinsurance Trust Account and triggered
Mariah’s Event Report Request, in which
case there was no breach by the Banks, or
Mariah itself breached the Reinsurance
Agreement and procured tBdE8 Americas’s
breach of the Indenture by issuing an Event
Report Request without first receiving an
Event Notice.

In any event, evensauming the truth of
Mariah’s allegation (in its opposition brief)
that American Family did not file an Event
Notice, Mariah has not alleged any facts to
suggest that American Family was somehow
responsible forprocuring the transfer of
funds from the Codlteral Account to the
Reinsurance Trust Accountlow the funds
flowed from the Collateral Account to the
Reinsurance Trust Account (before being
transferred to American Family)is a
mystery left unanswered by the Amended
Complaint, and Mariah may not siigp
assume American Family’'s role in its
pleadings.
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Finally, Mariah has failed to plead any
facts to suggest that American Family acted
with the requisite intent fora tortious
interference claim. “The New York Court
of Appeals has described the éntion’
required by the third prong as ‘an intention
to harm plaintiff without economic or other
lawful excuse or justification.” Indep.
Asset Mgmt. LLC v. Zangeés38 F. Supp. 2d
704, 711 (S.D.N.Y. 2008) (quotinglvord
& Swift v. Stewart M. Muller Constr. Gal6
N.Y.2d 276 (1978)).Mariah’sallegations to
this effect are purelyconclusory, merely
reiterating that American Family
“intentionally and unjustifiably” induced a
breach. (SeeAC 1 130.) Mariah offers no
facts to suggest American Familytended
to harm Mariah without justification In
light of the Courts finding that Mariah has
failed to  sufficiently allege any
“wrongdoing” by PCS and AIR with respect
to the operative contractslariahi's assertion
that American Family was on notice sxich
“wrongdoing; and thus, intentionally
procured a breach of the Indenturs,
premised on an assumption that the Court
has already rejected

For all of these reasons, the Court has
little difficulty dismissing Mariah’s tortious
interference claim

4. Declaratory Judgment

Finally, Mariah seeks a declaratory
judgment announcindnat:

(a) the [Revised Original Bulletin
was improperly issued in violation of
the [relevant contracts], (b) the
[November 23, 2011] Event Report
containing the corrupt calculation
based on the [Revised Original
Bulletin] is invalid, null and void,
and (c) the payout of all dariah’s
funds, which was based on the



improper [Revised Original Bulletin]
and corrupt calculation in the
[November 23, 2011] Event Report,
was in violation of the [relevant
contracts].

(AC 1 135.) For the reasons discussed
above, the Court has already determined that
the Revised Original Bulletin wasot
improperly issued. Consequently, the chain
reaction that followed and resulted in the
payout of Mariah’'s funds wasiot “in
violation” of the relevant contracts.
Accordingly, Mariah’s declaratory judgment
claim must meet the same fate as its contract
claims.

Nevertheless, even iMariah were to
somehow pevail on some or all of its
claims, declaratory judgment would still be
inappropriate. e Declaratory Judgment
Act provides, in relevant part:

In a case of actual controversy within
its jurisdiction,. . . any court of the
United States, upon the filing of an
appropriate pleading, may declare
the rights and other legal relations of
any interested party seeking such
declaration, whether or not further
relief is or could be sought.

28 U.S.C. 8 2201(apee alsd~ed. R. Civ. P.
57. The Court retains “unique and
substantial discretion in deciding whether
to” issue declaratory reliefWilton v. Seven
Falls Co, 515 U.S. 277, 286 (1995)In
deciding Whether to entertain an action for
declaratory judgment[the Second Circuit
has] instructed district courts to ask: (1)
whether the judgment will serve a useful
purpose in clarifying or settling the legal
issues involved; and (2) whether a judgment
would finalize the controversy and offer
relief from uncertainty. Duane Reade, Inc.
v. St. Paul Fire & Marine Ins. Cp411 F.3d
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384, 389 (2d Cir. 2005)However, {t]here

is no basis for declaratory relief where only
past acts are involved.” See Lojan V.
Crumbsie No. 12cv-0320 (LAP), 2013 WL
411356 at *5 (S.D.N.Y. Feb. 1, 2013).
Moreover, [t]he fact that dawsuit has been
filed that will necessarily settle the issues for
which declaratory judgment is sought
suggests that the declaratory judgmenit
serve no useful purpose. Fleisher v.
Phoenix Life Ins. Cp.858 F. Supp. 2d 290,
302 (S.D.N.Y. 2012)citation and internal
guotation marks omittedgee alsaDolphin
Direct Equity Partners, LP v. Interactive
Motorsports & Entrit Corp, No. 08cv-
1558 (RMB), 2009 WL 577916, at *11
(S.D.N.Y. Mar 2, 2009) (“Because this
Court has already analyzed the pest
rights and obligations under the [contracts]
in connection with Plaintiffs breach of
contract claims, a declaratory judgment on
the same issues would be superfluous.”
(citation and internal quotation marks
omitted).

In this case,the declaratory jgment
that Mariah seeks is basecdentirely on
Defendants’past acts and Mariah fails to
articulate the need for prospective relief.
Indeed, declaratory relief in this case would
be wholly superfluous, as the resolution of
Mariah’s other claimswould “setlle the
issues for which declaratory judgment is
sought.” See Fleisher858 F. Supp 2d at
302.

Accordingly, the Court dismisses
Mariah’sdeclaratory judgment claim against
American Family, PCS, and AIR.

IV. DISMISSAL WITH PREJUDICE

Tucked in a footnote on the very last
page of its opposition brief, Mariah requests
leave to amendhe Amended Complaint
should the Court dismiss its claims.Seg



Opp. at 41 n.23.)Mariah invokesthe welt
established proposition that “leave to amend
shoud be freely granted,” but otherwise
fails to provide any reaspmuch less a
good onejustifying itsrequest

To be sure, Rule 15 of the Federal Rules
of Civil Procedure providesthat courts
should “freely giveleave [to amendl when
justice so requires.” Fed. R. Civ. P.
15(a)(2) Nonetheless, “it is within the
sound discretion of the district court to grant
or deny leave to amend.McCarthy v. Dun
& Bradstreet Corp.482 F.3d 184, 200 (2d
Cir. 2007). Thus, “[lleave to amend, though
liberally granted, may properly be denied
for: undue delay, bad faithor] dilatory
motive on the part of the movant, repeated
failure to cure deficiencies by amendments
previously allowed, undue prejudice to the
opposing party by virtue of allowance of the
amendment, or futility of amendment.”
Ruotolo v. City of ¥, 514 F.3d 184, 191
(2d Cir. 2008) (citation and internal
guotation marks omitted)The futility of an

amendment is assessed under the standard

for a Rule 12()6) motion to dismiss.See
Dougherty v. Town of N. Hempstead Bd. of
Zoning Appeals282 F.3d 83, 88 (2d Cir.
2002) (“An amendment to a pleading will be
futile if a proposed claim could not
withstand a motion to dismiss pursuant to
Rule 12(b)(6).”). A phintiff must therefore
provide some indication of the substance of
the contemplated amendment befareourt
could entertain the requesgee In re World
Com, Inc. Sec. Litig.303 F. Supp. 2d 38
391 (S.D.N.Y. 2004) (“In the absence of any
identification of how a further amendment
would improve upon théclomplaint, leave
to amend must be denied as futile.”).

Here, Mariahdoes not explain what its
desired amendment to the already Amended
Comphkint would say or how the change
would overcome a subsequent motion to
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dismiss. $eeOpp. at 41 n.23. And given
the nature othis action and the language of
the contracts at issue, it is difficult to fathom
how any amendment could be fashioned to
salvagje a cause of action for Mariah.
Accordingly, Mariah’srequest to amend the
Amended Complaint is denied, aktariah’s
claimsare dismissewith prejudice.

V. CONCLUSION

At bottom, the Reinsurance Scheme
formulated by the parties was a highly
sophisticated and integrated set of
agreementsvhereby investors and insurers
gambled on the likelihood and severity of
catastrophic weather events. If storms were
infrequent and mild, investors in Mariah
stood to realize significant earnings on their
investment at the expense of the ceding
insurer,American Family. If, on the other
hand, the weather turned fierce, as was the
case with Catastrophe 42, American Family
gaineda hedge on its policyholders’ claims
by accessing the funds in the special purpose
vehicle, Mariah. PCS, AIR, and the Banks
were engaged solely to facilitate the
arrangements between the risking parties
and had no skin in the game. Having
gambled and lost on the weatheand there
appears to be no dispute that Catastrophe 42
was a “severe” weath@vent that “ranks as
one of the top{weather] outbreaks of all
time” (AC Ex. 1) — Mariah now attempts to
convert its unsuccessful risk venture into a
game of “gotcha” on the contracts.
Unfortunately for Mariah, the documents
themselves are unambiguous and provide no
basis for the relief sought in the Amended
Complaint. Accordingly, for the reasosst
forth aove, IT IS HEREBY ORDERED
THAT Defendants’'motiors to dismissare
GRANTED with prejudice.



The Clerk of the Court is respectfully
directed to terminate the motions pending at
docket entries 23 and 26, and to close this

casc.

ARD J. SULLIVAN
nited States District Judge

SO ORDERED.

Dated: September 30, 2014
New York, New York

* * *

Plaintiff Mariah is represented by
Jonathan D. Cogan and Megha J.
Charalambides, Kobre & Kim LLP, 800
Third Avenue, 6th Floor, New York, NY,
10022.

Defendant  American  Family s
represented by Robert A. Kole, David S.
Douglas, Jean-Paul Jaillet, and Jessica F.
Pizzutelli, Choate Hall & Stewart LLP, Two
International Place, Boston, MA 02110.

Defendants AIR and PCS are
represented by Joel M. Cohen and Matthew
B. Rowland, Davis Polk & Wardwell LLP,
450 Lexington Avenue, New York, NY
10017.
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