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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

TORRELL SAXON
Petitioner, OPINION AND ORDER
- against 12 Cr. 320 (ER)
13 Civ. 4966 (ER)
UNITED STATES OF AMERICA, 14 Civ. 733 (ER)
Respondent.
Ramos, D.J.:

Torrell Saxon (“Petitioner”) brings this motion to vacate, set aside, aatdris sentence
pursuant to 28 U.S.C. § 225Hh€“Petition”). Petitioner asserts that he was denied his Sixth
Amendment right to counsel because his lawyer providetertaefe assistance during plea
negotiations witlthe Government, which culminated in the sentence that Petitioner now
challenges For the reasons stated beldke Petition iDENIED.
|. BACKGROUND

Petitioner was arrested on March 25, 2012 at a residence in Middletown, New York afte
the owner of the residence called 911 and reported that Petitioner had entegsdidreevith
a gun in an attempt to rob the four inhabitantsthke proces®etiioner shot at one of the
inhabitants. The police officers who arrived found a gun at the scene and arrested Petitioner
Petitioner wagransferred to federal custodpdindicted on April 23, 2012 on one count of
being a felorin-possession of a firearm under 18 U.S.028(g)(1). (12cr-320, Doc. 4).

The Indictment also charged that Petigr was subject to an enhanceandatory
minimum sentence difteen yearaunder the Armed Career Criminal Act (“ACCASecause he

had previously been convicted of three or more violent felonies or serious drug offéaetl
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U.S.C. § 924(e) Specifically, h 2000, Petitioner had been convicted of two robberies in the first
degree, and in 1996, he had been convicted of criminal sale of a controlled substancerth the thi
degree, a Class B felony under New York law.

Petitioner was appointed an attorney from the Federal Defenders of New/tYiatk
counsel”), and subsequenpiieadednot guilty at his arraignmenilrial counsetlid not contest
the Governmens contentiorthat Petitiones three prior convictions were sufficient predicates
for enhancement of his sentence under the ACCA. Thakg¢ounsehever challenged the
enhancement, and instead settled on &estyawith the primary goalf@voiding thefifteen-year
minimumsentence mandated by the ACC8pecifically the defensadopeda strategyf
admitting certain criminal conduct but denying that Petitioner had amgtime night of his arrest
(the “Innocence Profféy, in the hopes that the Government would dropAREA charge In
the Innocence Proffer, Petition@dmitted tathe Government that he went to the residence to sell
oxycodone, buinsisted it watiewho was robbed at gunpoiby the inhabitants, andirther
insisted that he did not possess a gun on the night of his arrest.

Among other challenges, Petitioner now asgbdstrial counselwas ineffectivebecause
her entire strategy was premised on the incoasstimptiorthat Petitioné€s three prior felonies
gualifiedasACCA predicatesa proposition she never bothered to research or contest. Instead,
invoking recent case law from the United States Supreme Court and two decisioss in thi
District, Petitioner argues that Ne¥ork’ s recentadoption and retroactive application of a more
lenient sentencing regime for drug offenses means tha®B& drug conviction no longer
gualifiesas a predicate “serious drug offense” under the ACEA24(e(2)(A). According to

Petitioner, therefordgecause trial counsel failed to research the issue of whbhtha€CCA



enhancement applieghe provided ineffective assistance cau$lagtioner toagree to plead
guilty to acharge that subjected him to a higher sentence than he otherwise would have faced
Trial counsels strategy waat leassuccessfubnits own terms.On December 21, 2012,
the partiesiegotiated and entered intpleéa agreemerfthe“Plea Agreement”under which the
Government dismissed the felonpossession charge in exchange for Petitienguilty plea to
atwo-count Superseding Information: one count of distribution and possession with intent to
distribute oxycodone, in violation of 21 U.S.C. 8§ 841(b)(1)(C), and one count of distribution and
possession with intent to distribute alprazolam and clonazepam, in violation of 21 U.S.C. 8§
841(b)(1YE)(2).! SeeGovernment’'s Memorandum of Law in Opposition to Petitianer’
Supplemental Motion To Vacate, Set Aside or Correct His Sentence Pursuant to 28 U.S.C. §
2255 (“Govt Oppn”) (13-cv-4966, Doc. 62), Ex. D (“Plea Agreement”) at 1-he new
chargedlid not include an ACCA enhancemenhich requires a ca#ction on a firearms
violation, and hence contained no mandatoripimum sentence. The Plea Agreement
stipulated that, based on Petitiosestatus as a career offender, Petitioner fac&ehéencing
Guidelines range of 151 to 188 monthmeprisonmen{the “Stipulated Range’gnd a statutory
maximum sentence of emty years.ld. at 2-4. The Plea Agreemeiaisostipulated that the
Government could not charge Petitioner with possession of a firearm, but could attempt t
establish such possession solely for the purposes of securingevelenhancement of

Petitioner s offense level at a hearing pursuantioited States v. Faticold. at 32 ThePlea

1 The oxycodone charge was basedl@admissiondetitioner providedt the Innocence Proffer. The alprazolam
and clonazepam charge was based on aghading state court case against PetitipoEwhich the Government
was aware Govt Oppgn at 2.

2The twelevel gun enhancement would not actually affect Petitisngffense level, as his status as a career
offender required that the offense level be 32, which was higherhibarifense level calculated for the two counts
of the Superseding Informan (either 16 or 18, depending on whether the gun enhancement apfksilea
Agreement at 3; U.S.S.G. § 4B1.1(b)(3).



Agreement alsprovided thathe Petitionecould not appeal, nawollateraly challenge any
sentence within or below the Stipulated Guidelines Range of 151 to 188 momghisbnment.
Id. at 53

Petitioner pleadd guilty on December 21, 2012. Go®ppn, Ex. E(“Plea Tr.”). After
the Probation Office issued its Presentence Report recommending the san@mgerdaage that
the parties had agreed upon in the Plea Agreeetitioner informed trial counsel that he
wanted to withdraw his guilty pldaecausét left open the possibility thdtis sentence could be
enhanced by possession of the gun, despite his strenuous insistence that he did not possess the
gun on the night in questiorAt a conference before this Coort April 9, 2013, however, trial
counsel informed the Court that she had advised Petitioner not to withdraw his plea, and
Petitioner then confirmed that he had indeed changed his mind and was rescinding hisaeques
withdraw. SeeGov't Oppn, Ex. F.

The Court held &atico hearing on April 17 and April 23, 2013 with respect to
Petitioneis possession of the gun. Go®ppn, Exs. G, H(“Fatico Tr”). Testifying for the
Government was (1) Juan Moreira Adular, one of the inhabitants of the residenckesehbed
the encounter with Petitiondgstified that Petitioner shot at hilend described how he and the
other inhabitants ultimately restrained Petitiometil the police arrivedand (2)an ATFfirearms
and tool marlexaminerwho testifiedthatthe tool mark evidence corroborated Juan Moreira
Adular’s version of events on the night in question. The Government also played the 911 call

from the residence on the night in questidrstifying for Petitioner was (1) a criminalistics

3 The United States Court of Appeals for the Second Circuit dismissed iRatgiappeal of his conviction, terms of
imprisonment and supervised release, and special assessment on July 7128£820, Doc. 54).

4“A ‘Faticd hearing is a sentencing hearing at which the prosecution and the deferiatrodae evidence

relating to the appropriate sentencélhited States \.ohan 945 F.2d 1214, 1216 (2d Cir. 1991) (citidgited
States v. Fatico603 F.2d 1053 (2d Cir. 1979)) (internal quotations omitted).
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expert, (2) the officer whoesponded to the 911 call, (3) the officer vdomducted the crime
scene investigation, and (4) Petitioner himself, who again claimed that he had been rolieed by t
inhabitants of the residence, and that he had not possessed or disaHaegad. Petitioner
also submitted two statements from Rodrigo P&wearez, anothenhabitant of the residence
present on that nightThe first was the police statement given by P&wearezon the night of
the arrest, the second was given by P&earezo an agent fivanda-half months after the
arrest, and both statements actuatiyroborated the Governmestheory that Petitioner
possessed and discharged a firearm at the resideamteescribed the altercation during which
PerezSuarezand the other inhabitants managed to physically restrain PetitiSeeFatico Tr.
at 142-45

On May 30, 2013, the Court concluded that the Government had proven by a
preponderance of trevidence at th&atico hearing that Petitioner possessed and discharged a
firearm on the night in questiorGovt Oppn, Ex. | (“Sentencing Tr.”) at 2—6. The Court
found that the Governmesttheory that Petitioner gpossessed and discharged a firearm was
corroboratedy Moreirds testimony, the ATF expésttestimony, the two statements from
PerezSuarezthe 911 call, and other forensic evidence presented by the Government.
Sentencing Trat 4. On the other hand, the Court found that Petitioner’s thieatye was
actually a victim of robberyas supported only by his own testimony, which was contradicted
by other record evidence and not particulargdible given Petition&s admission that he was
drunk at the time of the incident and did not remember much of the night in question prior to

reviewing discovery produced in the case. at 4-5. The Court also found that Petitiorser’

5 Trial counsel submitted these statements to show inconsistencieshé®a@reSuarezs account and the account
givenby Moreira during his live testimonySeeFatico Tr. at 260.
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expert withessigreed with the GovernmestATF expert regarding the bullet strikes in the
residenceboth of which were consistent with the Governnmendtitation of the factdd. at 6.
Based orthe finding thaPetitioner possesdand dischargea firearm, he Court
determined that PetitioriesrSentencing Guidelines range was 151 to 188 months’ imprisonment.
The Court nonetheless imposed a beBuidelinessentence of 120 months’ imprisonmerd.
at 8, 22. After sentencing Petitioner, the Court stated its belief that Petitioner had “patlin
the evidence that [he] had” and “received a full hearing on whether or not thesegwasn that
apartment, who had the gun in the apartment,” and “who fired the ¢ghrat 36-31.
Nonetheless, the Court found Petitioner’s theory of events “inherently prepostandus
“absolutely implausible.”ld.
Petitioner filed his initial 8§ 2255 petitigoro sg claimingineffective assistance of
counsel on July 16, 2013, and followed up with an amended petition on July 31, 2013 and a
supplemental petition on August 22, 2013. ¢¥34966, Docs. 1, 3, 6). Petitioner then filed a
separate § 2255 petitiqono se covering substantially similar grounds on January 27, 2014 and
followed with an amended petition on March 21, 20(#4-cv-733, Docs. 1, 9)On September
3, 2015 Petitioner now represented by counddkd a supplemental brief that, for the first time,
raised the argument that the ACCA should not have applied to therieimssession charge
included in the origial Indictment (13<v-4966, Doc. 54§. On February 9, 2016, the Court

held oral argumentSeeTranscript (“Oral Tr.”) (13cv-4966, Doc. 70).

6 Although Petitionedid notraise his ACCA argument on direct apptaihe Second Circyitthe Supreme Court
has determined thafailure to raise an ineffectivassistancef-counsel clainon direct appeal does not bar the
claim from being brought in a later, appropriate proceeding under 8"283bBe district court.Williams v. United
StatesNo. 14 Civ. 0829 (KMW), 2015 WL 710222, at *2 (S.D.N.Y. Feb. 19, 20d®dtingMassaro vUnited
States538 U.S. 500, 50686 (2003)).“In fact, § 2255 is the preferred method for bringing a claim of ineffective
assistance of counsel because a district assessment of a § 2255 claim providies forum best suited to
developing the factsecessary to determining the adequacy of representétilsh.(quotingMassarqg 538 U.S. at
505).



Il. DISCUSSION
A. Legal Standard
“A defendant in criminal proceedings has a right under the Sixth Amendmeffie¢tive
assistance from his attorney at all critical stages in the proceedingh,ind¢iude entry of a plea
of guilty....” Gonzalez v. United State&2 F.3d 118, 130 (2d Cir. 2013) (citations omitted).
To succeed on a claim of ineffective assistance afigsgya claimant mushatisfythetwo-part
test established tyhe Supreme Court iBtrickland v. Washingtod66 U.S. 668 (1984):
UnderStrickland in order to prevail on an ineffectiassistancef-counsel
claim, a defendant must meet a tp@nged test: (1) he ‘must show that
counsels performance was deficienso deficient that,in light of all the
circumstances, the identified acts or onuasiwere outside the wide range of
professionally competent assistanesad (2) he must showiat the deficient
performance prejudiced the defense the sense thathere is a reasonable
probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been differeht.’
Bennett v. United State863 F.3d 71, 84 (2d Cir. 2011) (quotiBgickland 466 U.S. at 687,
690, 694) see also Hill v. Lockhayd74 U.S. 52, 58 (1985) (applyigiricklandto pleas).

B. Petitioner’s Ineffective-Assistance Claim Based on Trial Counsdd’ Failure To
Challenge theACCA Enhancement

1. Strickland Prong One: Ineffective Performance

Under the first prong dbtrickland the Court must “judge the reasonableness of
counsels challenged conduct on the facts of the particular case, viewed as of the time of
counsel’s conduct.’Strickland 466 U.S. at 690. The Court “must makegeéry effort..to
eliminate the distorting effects of hindsigtand ‘indulge a strong presumption that coursel’
conduct falls within the wide range of reasonable professional assistaatds; the defendant
must overcome the presumption that, under the circumstances, the challenged gbtidxe mi

considered sound trial stratedgy.Bell v. Miller, 500 F.3d 149, 156 (2d Cir. 2007) (quoting



Strickland 466 U.S. at 689). The convicted defendamequired to “identify the acts or
omissions of counsel that are alleged not to have been the result of reasonabl®pabfessi
judgment,” and the Courtiust then determine whether, in light of all the circumstances, the
identified acts or omissions were outside the wide range of professioo@lpetent assistance.”
Strickland 466 U.S. at 690.

Petitioners maincontentionis that trial counsel was constitutionally ineffectivecause
she failedo challenge the assertion that Petitioner was A&ligible. The failure was critical
here because thmandatoryminimumsentence required by the ACCA was pingnarydriver of
trial counsels strategyf avoiding thefelon-in-possession charge by providithg Innocence
Proffer. SeePetitioners Supplemental Briefl3-cv-4966, Doc. 54) Petr Br.”) at 89 (“[E]ven
though trial counsel identified ACCA as the key factor driving Mr. Saxon’s senteegposure,
she did nothing to assess the Government’s position that theat Statutory minimum actually
applied to Mr. Saxon.”).

Notably, the Government concedes that trial counsel “assumed that ACCA appdied, a
never considered the ACCA claim [Petitioner] now advaiic€®v’'t Oppn at 19. Indeedthe
Government does not even attempt to refute the bulk of Petitioner’s evidence ort firefrfigs
of Strickland Trial counsék affidavit clearly lays out her belief that the AC@Aposed
mandatory minimum applied to her client and provided the impetus for adopting the “unusual”
and “aggressive” strategy of pursuing the Innocence ProffeeAffirmation of Attorney (13
cv-4966, Doc. 55, Ex. A) (“Atly Aff.”) 1 2-6, 14. The Government does not challenge
Petitioners contention that neither trial counsetase file nor recordings of the phone calls
between Petitioner and trial counsel “contain any indication that [trial cdyres&rmed

research on whether [Petitioner] was eligible for enhanced sentencing hmjdeZ€A].”



Declaration of M. Brent Byars (1@v-4966, Doc. 55) (“Byes Decl.”) 11 34. And the
Government essentially concedes that there was nothing strategic abaotumseIs
unwavering assumption that the ACCA enhancement appiedGovt Opp’'n at 24 n.14
(statingthat trial counsel did not considalternativé sentencing scenarios, but rather “always
assumed...that ACCA applied®).

Rather than defend trial counsel’s actual performance, the Goversimamiary
position is that she merely failéd research meritlesdegal argumentThe Government argues
that ‘the ACCA claim would have been rejected by this Court,” and thia €ounséls failure
to make that claim wsanot ineffective assistance.” Go®ppn at 19.

(a) The Intersection cACCA and New Yorks Drug Law Reform Act

Whena felon is both convicted for possessing a fireanaler federal law and “has three
previous convictions...for a violent felony or a serious drug offense, or both, committed on
occasions different from one othettie ACCA imposes a fifteepear mandatory minimum. 18
U.S.C. 88 922(g), 924(e)(1). As relevant here, a “serious drug offense” includes feseoffe
under State lawfor which a maximum term of imprisonmentesf yearsor more is prescribed
by law” § 924(e)(2)(A)(ii) (emphasis added). Under the Supreme Court’s holdiigNiill v.
United Stateswhether a por conviction qualifies as predicaté‘'serious drug offense’s
determined by looking tthe maximunterm of imprisonmenainder state lawt the time of the
conviction 563 U.S. 816, 825 (2011). TheNeill Court explicitly statedn a footnote,
however, that it was not addressing “a situation in which a State subsequertly tlogv
maximum penalty applicable to an offense and makes thattred available to defendants

previously convicted and sentenced for that offense.at825 n.1 (“We do not address

”The Government repeated these concessions at oral argument. Oral F86atBae Government also agreed
that “a huge part” of trial counsslstrateg was to avoid the mandatory minimum under ACG#. at 38.
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whether or under what circumstances a federal court could consider the effettsdhte
action.”)8

There is no dispute that at ttime of Petitoner’s drug conviction in 1996 haffense
was a Clas8 felony under New York law for whicthe maximum term of imprisonment was
twenty-five years. SeePetr Br. at 9. A straightforward application dcNeil would thus
dictate that Petition&s conviction constituted a “serious drug offense” for ACCA purposes
because the maximum term of imprisonment was more than ten years inBi#96 2009as
part of a broader series of reforofghe Rockefeller Drug Law®New York State enactetie
Drug Law Reform Acbf 2009 (“2009 DLRA”), which feduced penalties for druglated
offenses by allowing resentencing for felons convicted of class B feloigyaffenses.”Rivera
v. United States716 F.3d 685, 688 (2d Cir. 2013) (citing 2009 N.Y. Laws ch. 56, pt. AAA, § 9
(codified at N.Y.Crim. Proc.L. (“CPL”) § 440.46)).Specifically,the 2009 DLRA reduced the
maximum term of imprisonment fdirst-time Class B drug felonies twineyears thus,Class B
felonies no longer qualify asériais drug offensésfor ACCA purposes. In addition, the 2009
DLRA provided retroactive relief by allowirgjreadysentencelass B drudelons to “apply to

be resentenced” so long as certain criteria of eligibility were ®e¢CPL § 440.461).°

8 The Courts footnote appeared to respond to the Solicitor Gesdsekef inMcNeill, which stated as follows: “[I]f
a State subsequently lowered the maximum penalty and made that reduail@mnleto defendants previously
sentenced as of the same date as the defendant now athesiefendant could plausibly look to that reduced
maximum as stating the law applicable to his previous convictam example, if such a defendant had taken
advantage of state senteacmdification proceedings to lower his sentence in accordance with a redudetuma
cf. 18 U.S.C. § 3582(c), that reduced maximum could apply to his convictiorCléA%urposes.” Br. for the
United StatesMcNeill v. United Sites 563 U.S. 816 (2011) (No. 48258), 2011 WL 1294503, at *18 n.5
(emphasis added). The state law at issiddNeill reduced the maximum sentence for certain offenses to four
years, but did not make available retroactive resentencing redieteealso McNeil| 563 U.S. at 818

9 Reduced sentences for alreamyntenced defendants are not automatic. Applications for resentencingdare m
pursuanto CPL8§ 440.46. In order toapplyfor resentencing under CPL 440.46(1), a person must: (1) be in the
custody ofithe Department of Corrections and Community Supervisi@]have been convicted of a class B
felony offense defined in article 220 of the Penal Law; (3) have comniigeofense prior to January 13, 2005; (4)
be serving an indeterminate sentence with the maximum term of monhteayears; and (5) not be serving a
sentence on a conviction for or have a predicate felony camviftir an exclusion offensewhich the prowion

10



However, me element of these eligibility criteria requires that the defendant seeking
resentencing still be incarcerated or on parole focdm¥iction—which Petitioner is not—and
thus he is not technically eligible for resentencing under the 2009 Degke. Seed.; People
v. Brown 32 N.E.3d 935, 936—-3N(Y. 2015).

In addition to that technical disqualificatiohgtparties vigorously disputehether the
2009 DLRA falls within the ambit of thielcNeil footnote—t.e., whetheithe statutory maximum
penaltynow applicable to Petition&s offenseis nine yeas rather than twentfive years due to
theavailability ofretroactive resentencing religRetitioner arguethatfor ACCA purposes,
regardless of whether Petitioner individually qualifies uidiew York s eligibility regime,
because New York hasw determined that his offenserista serious drug offense, and
because New York has made available retroactive relgetonvictionmayno longerserve as
an ACCA predicate Accordingly trial counsels failure to move for dismissal tie ACCA
enhancemerih the original Indictmentonstituted ineffective assistancBut the Government
maintains thathe Petitiones 1996 offense remains an ACCA predicaéeause (i) Petitioner is
not eligiblefor resentencing, (ii) did not apply for resentencing, and (3) would have been denied
relief if he had applied. Therefor@espite trial counse failure to research the issue, “it is
blackletter law that failure to make a meritless claim cannot dotstineffective assistance of

counsel.” Gou Oppgn at 19 (citations omitted).

defines as a violent felony offense or another offense inelifpbimerit time allowancePeople v. Overtor8é
A.D.3d 4, 13 N.Y. App. Div.2011) see alscCPL § 440.46(5)defining “exclusion offense?) The 2009 DLRA
furtherinstructs that thetate court to which an application is made “shall” issue a resentemdigrg‘onless
substantiajusticedictates that the application should be denie2D04 N.Y. Laws ch. 738, § 23 (resentencing
provision incorporated by CPL § 440.46(3Nlew York caurts interpret this provision as creating a statutory
presumption in favor of resentencingee, e.gPeople v. Gonzale®6 A.D.3d 875, 876 (N.Y. App. Div. 2012).
“[IIn determining whether substantial justice dictates the denial of a ezs@mg application,” New York courts
“consider the totality of the circumstances, including the nature andiseeiss of the offense for which the
defendant was sentenced, the deferidarinduct possentence, and his or her criminal and institutional record.”
Peope v. Ford 103 A.D.3d 492492(N.Y. App. Div. 2013) (citations omitted).
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To date, two courts in this district havensideredhis precise issuandrejected the
Government’s position, specifically holditigatprior convictions for Class B drug felonies no
longer constitute ACCA predicatégcause of the 2009 DLR/ASeeUnited States v. CalpNo.
13 Cr. 582 (RPP), 2014 WL 2084098, at *11-15 (S.D.N.Y. May 13, 2Qidled States v.
JacksonNo. 13 Cr. 142 (PAC), 2013 WL 4744828, at *3—6 (S.D.N.Y. Sept. 4, 2018»
courtin this districthasadopted the Government’s positioAs a preliminary mattethen, itis a
stretch to call Petition&s legal contention here “meritlest.”

The Government'’s bottom-line is that the 2009 DLRA dogsave any retroactive
operation for ACCA purposasiless and unti particular defendant applies for aad
resentencedThe argument is that, becauke 2009 DLRAdoes not automatically reduce
sentences acro$e-board but ratheestablisheserms of eligibility and allows judgdbe
discretion tadeny resentencing in particular cagbg statut@perates retroactively to strip a
prior Class B offense of its status as an ACCA predmalgwhereactual resentencing has
occurred. SeeGovt Oppn at 10. Since Petitioneserved his sentence well before enactment of
the 2009 DLRAhewas not eligiblgo apply forretroactiverelief underthe statuteand thus,
according to the Government, 1896 Class B felony “still carries a maximum senteof 25

years.” Sedd. at 9, 11-13.

10 Both defendants i€alix andJacksonlike Petitioner here, wero longer serving their sentences and thus were
technically ineligible for retroactive relief under the 2009 DLRZee Calix2014 WL 2084098at *14;Jackson
2013 WL 4744828, at *B.2.

11 The Governmens sole attempt at distinguishidgcksornandCalix is based on the proposition that those courts
got it wrong because they were not adequately briefed on thextalit of discretion that the 2009 DLRA affords
the resentencing court, particularly when it comes tedpetific determinations of whethtsubstantial justice”
dictates the denial as&sentencingSeeGovt Oppn at 1719.
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The Government does not dispute tinahose cases where offenders have applied for
and received relief under the 2009 DLRA, the ACCA enhancement &vaitdble. The core
guestion here is what other situations, if any, permit such a disposition.

By positing that the answer is “none” because of the 2009 D&Rélective eligibility
criteria, the Government in essence read$/tbideill footnote tocontemplatenly regimes of
acrossthe-board retroactive relief thapplyautomaticallyto thoseoffenderswho have already
completed their sentenceBut anyreal worldresentencingegimehasto accommodate
pragmatic issues of administratisuch as eschewing the meaningless effort of providing a
resentencing processrfpeople whare no longer incarcerated will be out of prison by the
time the application process is compleféere are, in other words, variagasons why a
resentencing regime would not automatically apply to every person evecteohet a certain
offense that are unrelated téegislativereassessmeiabout the categorical seriousness of that
offense. By requirin@ctual resentencinghe Government’s position imposes too high a burden
on states seeking to eng@cacticalretroactive reliethat also allows past offenders to avoid an
ACCA enhancement for crimes that were previously punished too severely.

(b) Application of the 2009 DLRA to Petitioner

In enacting ACCA, Congreskeferredo the stateto determine which offensegere
sufficiently serious tajualify as predicates. The “maximum term of imprisonment...prescribed”
by state law serves #se ACCA’s “measure of the seriousness of state offenses involving the
manufacture, distribution, or possession of illegal drugnited States.vRodriquez553 U.S.

377, 388 (2008[* Congress presumably thought—not without reastivatif state lawmakers
provide that a crime is punishable by 10 yeargirisonment, the lawakers must regard the

crime asserious,” and Congress chose to defethtostate lawmakergudgment!). The
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McNeill footnoteessentially suggestlat the general ruleequiring sentencing courts to look to
the maximum sentence under state law at the dilheenviction does natecessarihhold where
retroactive relief is nade available The implied reason is thedtroactivity serves as the state
acknowledgement that the seriousness attached to the offense at the timeotibconas
wrong

All things considered, New York law embodmsch a sentimentCf. United States v.
Darden 539 F.3d 116, 128 (2d Cir. 2008) (concludihgt the first wave of New York drug
reform laws‘reflects the state current normative judgment about the seriousness of these
offenses and this normative judgment plainly applies b games as well as new crimes”),
abrogated by McNeill563 U.S. at 81% For ACCA purposes, the 2009 DLRs¥etroactive
relief and ameliorative purpose is sufficient to justify a sentencing courtkdddbe current
maximum term of imprisonmentather than the maximum on the date of the convicthmtord
Calix, 2014 WL 2084098, at *1Qackson2013 WL 4744828, at *6.

The structure of the 2009 DLRA supports this interpretation. Undestahée a
“defendant who is eligible for resentergrinenjoys‘a presumption in favor of granting a motion
for resentencing relief absent a showing that substantial justice dictatEntakthereaf”

People v. Gonzale®86 A.D.3d 875, 876N.Y. App. Div. 2012) (quotind®eople vBeasley47
A.D.3d 639, 641 (N.Y. App. Div. 2008)3ee alsd”eople v. Brownll5 A.D.3d 155, 16{N.Y.
App. Div. 2014) (The Legislature clearly intended that lengthy sentences be replaced ley short

ones as a matter of course and that only in exceptional cases, in which the Peopw ¢hatsh

2 pardenfirst and foremoisheld thathe ACCA requires sentencing courts to look to maximum sentences under
state law at the time of sentencing, not at the time of the conviddohleill expressly abrogated this holding in
cases where states had not enacted retroactive segtpnouisions. McNeill, 563 U.S. at 825Nonetheless,
Darderis discussion of the history and purpose of New Yodtug reform laws remains instructive. Moreover, the
abrogation oDardendoes not suggest that the 2009 DLRA fails to qualify for the exceptitwe MdNeill

footnote, becaudBardendealt exclusively with pr2009 New York drug laws,e., before retroactive resentencing
relief was made available to Class B offende3se Jakson 2013 WL 4744828, at *6.
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substantial justice dictates that a defendant not be resentenced, should he or ghedaeadfe
the ameliorative effect of the stattjeaff'd, 32 N.E.3d 935 (N.Y. 2015)The fact that the
occasionabverriding ofthat statutory presumption turns only on a defendant’s individual
circumstances-mostof which are unrelated to tisgriousness of theriginal offense—
reinforcesNew YorK sview that Class B offenses arategoricallyless serious than they were
once thought to be.

“This interpretation of the 2009 DLRA'retroactive applicatiors ialso in line with the
statutés remedal purpose.”Calix, 2014 WL 2084098, at *14 (citingeople v. Sos®63 N.E.2d
1235, 1239N.Y. 2012) (noting that the 2009 DLRA should be interpreted in a manner
“consistent with the legislatioa necessarily broad remedial objectives in addressing the
sequela®f the prior sentencing regimen and should not be effectively nullified as ex wiatt
statutory interpretation”)):The purpose of the 2009 DLRA, like that of its predecessors, the
2004 and 2005 DLRAs..was to grant relief from whateh_egislatire perceived as the
inordinately harsh punishment for low level non-violent drug offentthatsthe Rockefeller Drug
Laws required.”People v. Paulin952 N.E.2d 1028, 1031 (N.Y. 201(Ijtations and internal
guotation marks omitted). “The Court must be mindful of the ameliorative purposes of the 2009
DLRA'’s resentencing provisions,” which “were obviously intended to bring the sentences of
appropriate eligible offenders sentenced prior to 2005 in line with the lowensiigte
parameters in existence fie same crimes toddyPeople v. Figueroa894 N.Y.S.2d 724, 745
(N.Y. Sup. Ct. 2010). The 2009 DLRA retroactive provisions reflédet tonsistent view
of...state lawmakers...that the Rockefeller [Drug Laws] were too sebereas now Jackson
2013 WL 4744828, at *6 (quotirarden 539 F.3cat 127) (internal quotation marks omitted);

see also Calix2014 WL 2084098, at *15. It would undermine the legislative intent behind the
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2009 DLRA to ignore its broad remedial goals and plow ahead with enforcing outdated
Rockefeller sentences in the ACCA conte&f. Brown, 32 N.E.3cdat 938 ([R] emedial statutes
such as the DLRA should be interpreted broadly to accomplish their goatlsis-case the
reform of unduly harsh sentencing imposed under pre—2009;|&@ople v. Colemar21
N.E.3d 200, 206N.Y. 2014)(“As we have made clear, when the legislature enacted the 2009
DLRA, it sought to ameliorate the excessive punishments meted out-teMelvnonviolent
drug offenders under the salled Rockefeller Bug Laws, andherefore the statute is designed
to spread relief as widely as possible, within the bounds of reason, to its intended beegf)ciari
(citations omitted)emphasis added).

The Government relies heavily on the 2009 DLRAtdutory eligibility requirements.
But it has not offered any persuasive arguments that thgs&rementsrisefrom the
legislatures view of theseriousnessf Class Bdrug offenseswhich is the critical issue for
ACCA purposes. To the contrarpetelgibility requirements are plainkyeart to alleviate
administrative burdens on the courts by making actual resentencing availdigdeeaactually in
need of it. SeeCalix, 2014 WL 2084098, at *15 (“In providing resentencing to those Class B
felony drugoffenders incarerated at the time of the DLR$passage, the legislature could not
have meant to treat those individuals who had already been released as more $eniders of
More likely, ‘the legislatureecognized that the burden of inordinately harsh punishfakst
most heavily on those who are in prisdn(gquotingPaulin, 952 N.E.2dat 1031); cf. Darden
539 F.3d at 126 (reasoning that 2004 DLRA and its legislative hisaonpl¥ confirm that New
York does not view drug crimes committed before January 13, 2005, as ‘more serioustuthan dr
crimes committed after that date,” becatisestatutés nontetroactive naturewas almost

surely enacted to combat probkewf retroactive administration”)There is no indication in the
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statute oits legislative history thatomedefendantsvere made ineligible for resentencing
becauséhe state legislature viewed th€llass Boffenses asnore serious than the offenses
committed by eligiblalefendants.Cf. Darden 539 F.3d at 126-27 (stating tHthe purpose” of
the nonretroactive2004 DLRA “was to replace the harsh Rockefeller sentencing laws with more
appropriate sentencing laws, not to recognize a new class of drug offatsesrthless serious
becausehey were committed after the statsteffective date”).

Petitioners circumstances hetlustratethe point well. Convicted in 1996 for a Class B
offense, Petitioner was exposed to a possible maximum sentence of twentyafs,eoy
received the minimum sentence of one to three yeard. BPeat 9. By the time of the 2009
DLRA'’s enactment, Petitioner was long released from custody, and thus could nobapply f
resentencing relief. Under the Governn'ertew, then, Petitiones’ Class B offense would still
serve as an ACCA predicat8ut a hypothetical defendant convictedlhof identical offense on
the same day as Petitioner, and who received the maximum tixenfyear sentence, would
still be incarcerated when the 2009 DLRA came into efiadt could thuapply for and receive
resentencing relieflt would be perverse, to say the leastinterpret the 2009 DLRA a
manner that saddles Petitioner with an ACCA predisiagly becausais sentence was
exceedingly shorter than thgpothetical defendargt’'sentenceSee JacksqQr2013 WL
4744828, at *5 (“The Government does not offer any plausible explanation for why Nevg York’
legislature intended to apply the 2009 DLRA'’s sentencing modifications ret@gdt those
who are still incarcerated, but to deprive those who have already been releaspddon of its

ameliorative effect.”}* Thisabsurd result—pressed by the Government—is one that cuts to the

13 Nor does interpreting the 2009 DLRA to benefit defendants technicaligibie for resentencing in the ACCA
context overstep thiglcNeill footnote, which spoke only to state laws making retroactive rehsctévailable” o
defendants, without reference to actual resentencifartror to a requirement that every single defendant be
eligible for reductions See Jacksqr2013 WL 4744828, at *¢ Jackson is not applying to be resentenced for his
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very heart of the 2009 DLRAremedialpurpose, and it makes no sense to adopt an
interpretation that abides by'ft

The Government also emphasizesMuNeill Court’s discussion of the absurd results
that wouldhavefollowed had that case come out the other way, had the Court adopted
general rulghat the sentencing court always refer to the current maximuonmentence under
state law rather than the maximum in effect at the time of the conviction. tik@stcNeill
Courtposited a scenario in which a state mgk&spective changes between the conviction and
the federal sentencinrgsuch as changing maximum sentences or “reformulat[ing] the
offense—andthereby allovg the possibility that two identically situated defendantiso

committed the same offense on the same day, and had identical criminal higtouiels

prior convictions and/icNeill does not require that he be eligible for resentencing based upon the retroactive
modification of the laws under which he was convicted. Rathet, wtfiin the question left open BycNeill, the
subsequent change in law must only &@eilable to defedants previously convicted and sentencéithe 2009

DLRA allows for the retroactive modification of sentences for Classddhies, even it does not do so for Jackson in
particular.”) (quotingMicNeill, 563 U.S.at 825 n.L

4 At oral argument, the Government insisted that this result is requirgdtbyavand is thus unavoidable in the
ACCA context, comparing it to thesultin Rivera v. United State16 F.3d 685 (2d Cir. 2013). Riverg the
defendaris ACCA predicatavas a Class C offense, for which the 2009 DLRA provides no specifiaictive

relief. The statute does, however, allow a Class B offender whals@sentenced for a Class C offense “at the
same time” or “in the same order of commitment” to apply to reduce the senterext feeboth offenses. CPL §
440.46(2)(applying this rule for Class C, D, orfElonie3. Thus, as the Government frames it, state law codifies
the absurd result in which a defendant who committed only a Clasg3eftould noteceive resentencing but a
defendant who committed boghClass B and Class C offense could receive resentencing, and the Second Circuit
accepted this absurdity Riveraby holding that the defendastClass C offenseemainedan ACCA predicate See
Rivera, 716 F.3d at 690The Court is not persuaded by this comparison. The determinative Rigerawas that
none of the drug reform laws purported to provide retroactive reli€lass C offenders specificatywhich is to
say, the New York Legislatumeever expressed an ameliorative purpose or made available a remedial scheme
regarding Class C offenseSeed. (holding that New Yorks sentencing schemimirrors those addressed in
McNeill” because there are no retroactive provisions specifically applicable to Clafen@eo$). In other words,
there was never a legislative determination that Class C offenses way@beished too harshlyl'he opposite is
true for Class B offenses, and this distinction alone is fatal to the Boeets comparison.See Jacksqr2013 WL
4744828, at *4 (distinguishingiveraalong these lines). The comparisorRigerawould be more apif New York
had actually determined that a certain category of Class C offenses were |lessteariothers and emsted that
determination in criteria for resentencing eligibility, but that is nottwe—the provision allowing reduction of a
sentence simultaneously imposed for both a Class B and a Class C offdaadysot a legislative statement that
Class C offenses committed alongside Class B offenses are iess sean Class C offenses standing alone. Itis
more likely a simple acquiescence to the fact that people can be sentenced fée oftatiigzes at once, and that
state judges need not be forceghwse out overlapping sentences in every case in which a Class B offender servin
one sentence for multiple offensmgplies fora sentence reduction.
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“receive dramatically different federal sentences” under the ACCA solely becabsetiofing
of the federal sentencindvicNeill, 563 U.S. at 823. Where a state has disavowed previous
maximum sentencemd made retroactive resentencawvgilable, however, the underlying
concerar—"avoid[ing] disparate outcomes for similar situated defendanis’just as well served
by making ACCAs application “dependent on thevisedstate sentencing provisions tooth
defendants in the Supreme Cosithypothetical.”Jackson2013 WL 474482&t *5 (emphasis
added) accord Calix 2014 WL 2084098, at *15 & n.1(Bimilarly situated defendants are thus
treated the same for ACCA purposes, in a manner that better reflects tteerstatdlial scheme
and ameliorative purpose.

Finally, theCourtrejectsthe Government alternativeargument that trial counssl
perfamance was not deficient because the ACCA argument was “novel.”t Gpgn at 20.
The Government claims that tMeNeill footnote was only “pithy, cryptic dictum,” of which
Petitioners hypothetical ACCA claim was not a “straightforward applicatidd.” But the
McNeil footnote was notryptic—it plainly suggestethat availability ofretroactivesentence
reductionscancreate an exception dcNeill's general rule that courts must lookthe
maximum sentencat the time of the conviction to determine whether an ACCA predicate lies.

FurthermorethoughJacksorandCalix had not been decided at the time tralicsel was

% The Government makes another absurdity attack on the interpretatidechilepe—namely, that it wold be
absurd to say that a defendandtatutory maximum for ACCA purposes is nine years due to the 2009 VRA
though that defendant either (i) actually completed a longer sentence hef@@0® DLRA was enacted, or (ii)
applied for resentencing uadthe 2009 DLRA but had the application denied and thus continued to serve aesenten
longer than nine yearssee McNeill563 U.S. at 82ffinding it “hard to accept the proposition” that defendsant
“maximum sentenéewas thirtyeight months where hetally served a tegear sentence) (quotirRpdriquez553
U.S. at 383). This is an absurd result where the sentencing chadgestate law are purely prospective, as they
were inMcNeill. But it is meaningful that thiglcNeill Court explicitly refused taddress retroactive state laws.
When retroactivity is put in play, it inevitably creates the possilitiégactualsentenceend uplonger than the
retroactivemaximumallows for—indeed, the Governméstown position permits just this result inase in which

an inmate applies for and receives resentenaiuigr the 2009 DLRAuring, say, his twelfth year of imprisonment.
In this contexta statés clear ameliorative intent should take precedence over whiatarily a rhetorical

absurdity rather than a substantive one.
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formulating her pledargaining strategWicNeill had been, anBetitioner points to multlp of
trial counsels formercolleagues at the Federal Defendsrdlew York whorelied onthe
McNeill footnote to make theameargument Petitioner psiforth. Petr Br. at 12 (citingoriefs
filed in November 2011 and September 2GEEByars Decl.Exs. G, H)!® Finally, the four
out-of-Circuit cases that the Government relieslomothing more than indicate that courts
sometimes deny ineffectiv@ssistance claims for failure to raise novel but meritorious
arguments; they do not establish ttis ACCA argument was novedspecially because they
involve more adventurous or counterintuitive legal arguments than what is at issuBdwr
Petitioners Reply Brief (13cv-4966, Doc. 64) (Petr Rep’) at5 n.3 (distinguishing the
Government four cases).

In sum, tial counséls apparentack of research intthe ACCAquestion, antier
attendant failure tasserthis meritoriousargument, fell below an objective standard of
reasonableness and thus constitutetfectiveperformance See, e.gCornell v. Kirkpatrick
665 F.3d 369, 382-83 (2d Cir. 2011) (finding “trial coursspkrformance fell below an
objective standard of reasonableness” where counsel, “for no strategic, rdidsnot raise a
likely meritorious challenge to venueNjoore v.Bryant 348 F.3d 238, 242 (7th Cir. 2003)
(“Where erroneous advice is provided regarding the sentence likely to be seéheedafendant
chooses to proceed to trial, and that erroneous advice stems from the failurentdhre\sgatute
or caselaw thahe attorney knew to be relevant, the attorney has failed to engage in the type of
good{aith analysis of the relevant facts and applicable legal principles, areddte the

deficient performance prong is met.Qarcia v. Portuondp459 F. Supp. 2d 267, 286 (S.D.N.Y.

18 The defendans brief inJacksonin fact, was filed “less than a month after trial counsel dissuadciti¢Rer]
from attempting to withdraw his pléaand two weekbeforethe Court satenced PetitionerPetr Br. at 12 (citing
Byars Decl., Ex. I).
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2006) (finding “failure to research and brief” admissibility of certaiowents “fell well below
objective standards of reasonableneds&rnandez v. United Statedo. 92 Civ. 7232 (CSH),
1992 WL 331137, at *2 (S.D.N.Y. Oct. 30, 1992) (“The Court concludes that defense counsel’
failure to research the applicable law and challenge the Assistant United StateeyAtt
construction of the law rises to the level of ineffective assistance of caurisePetitioner ha
thus satisfied his burden on the first prong ofSirécklandtest.

2. Strickland Prong Two: Prejudice

“To estblish prejudice, a petitioner ‘must show that there is a reasonable probahility tha
but for counsel’s unprofessional errors, the result of the proceeding would have beemtdiff
A reasonable probability is a probability sufficient to undermine confidente iautcome”
Kovacs v. United State$44 F.3d 44, 51 (2d Cir. 2014) (quotiggickland 466 U.S. at 694).
“[T]he defendant must show more than that the unprofessional performance meralynead s
conceivable effect [to] satisfy theeasonable probabilityest[;] however, a defendaneed not
showthat counsel’s deficient condutiorelikely than not alteredchie outcome in the case.”
Henry v. Poole409 F.3d 48, 63 (2d Cir. 2005) (alteration irgoral) (citations and internal
guotation marks omitted).

“In the plea bargain context, thetitioner must convince the court that a decision to
reject the plea bgain would have beentranal under the circumstances,that there is a
reasonable probability that he could have negotiafetbee favorableplea...or that he would
have litigated an available defens&Vhyte v. United Stateslo. 08Cr. 1330 {EC), 2015 WL
4660904, at *5 (S.D.N.Y. Aug. 6, 201&)tations and internal quotation marks omittesie
alsoMissouri v. Frye 132 S.Ct. 1399, 1409 (201Q)lo establish prejudica this instance, it is

necessary to show a reasonable probability that the end result of the crimaesispivould have
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been more favorable by reason of a plea to a lesser charge or a sentence of less @rijgon tim
Dorfmann v. United State§97 F. App’x 6, 8 (2d Cir. 2015) (requiring proof that petitioner
“would have insisted otrial or been able to secure a better plea batpai@ourts must also
“keep in mind that ‘a defendant has no right to be offered a plea, nor a federal rigih¢ jloaige
accept it” Kovacs 744 F.3d at 51 (quotingrye, 132 S.Ct. at 1410).

Petitionerargueshe was prejudiced because s&ntencing exposure (both in terms of
Guidelines range and statutory maximum) if he went to tridhefelon-in-possession charge
that did not include the ACCA enhancement and lost (92—115 months and4d dge@num)
waslower than his exposure under thie&@Agreement his trial courkconvinced him to accept
(151-188 months and 20 years maximuigtr Br. at 17. But this argument relies on two
guestionable propositions—that the Government would not have sought to bring additional
charges after losing the ACCA enhancemand that Petitioner would have proceeded to trial
regardless of what the Government did. Neitlegenough support in the recaestablish the
“reasonable probabilityequired here Kovacs 744 F.3cat51.

The Government convincingly argues that, after insisting on a bottom guidelinesofange
151 months in exchange for dispensing with the fiftgear mandatory minimum, Petitiongr
successful dismissal of the ACCA enhancement would siawéarly spurred the Government to
at least maintain th&51-month Guidelines floor by superseding with additional charfjes
which it was aware SeeGovt Oppn at 22 Petitionels counsekoncededt oral argumenthat
the Government would have superseded with the charge that became the second count in
Petitioners actuakupersedinghdictment—distributing and possessing with intent to distribute

alprazolam and clonazepar Oral Tr. at 47 The parties dispute whether the Government

1721 U.S.C. 88 841(a)(1), 841(b)(1)(E)(Zhhe Government does not assert that it would have superseded with
charges related to Petitiongisale of Oxycodone on the night of the incident in question, presumably dduaus
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would have further superseded watltharge fodistributing and possessing with intent to
distributeheroin, for which Petitioner was arrested on August 13, 2011 and charged in state
court. Gov't Oppn at 2218 Petitionerdoes notontesthe existencer the heroin charge, but
argues that the Court cannot conclude that the Government would have superseded with it
because by the time of the guilty plea “the State had already dropped that chalggaisdo
evidence that the Government considered bringing the charge federally.Réetat 10 n.6

see alsdral Tr. 46-47. The Government in response point§)tthe fact that bringing the
heroin charge would entail little additional costs and no down§iflés insistence on a 151-
month floor duringactualpleanegotiationsand (iii) thecommonfederal practice chssuming
dropped &ate charges where sucharges would serve as a predicate for a career offende
enhancemenall of which demonstrate that the Government would surely have sought to include
theheroin chargeSeeOral Tr. at41-43, 54-55.

The Court agrees with the Government. The mere fact th&tdteehad previously
dropped thdelony count and that the charge was not made part of the prior plea negotiations
with Petitionerdoes not establish a reasdle probability that the Government would have
unilaterallydeclinedto includethe charge-which carries a twentyear statutory maximum
sentence-while acquiescindo a tenyear statutory maximumSeeSinclair v. United States
No. 10Cr. 392 C9S), 2013 WL 3716898, at *5 (S.D.N.Y. July 16, 2013) (finding lack of

prejudice based on plekealstipulating drug weight, because government would not have

charge was only made possible by the Innocence Proffer, itself a produof tmdl counsesk failure to research
the ACCApredicate issue.

1821 U.S.C88 812, 841(a)(1), 841(b)(1)(CPetitioner was in possessioffifteen glassine envelops of heroin and
arrested by police officers in the Bronx on August 13, 2011. The pagiies that, while the state originally
brought botta felony charge for possession with intent to distribute antsdemeanopossessiontarge the

felony charge was dropped while the misdemeanor charge was still pendimg lea negotiations in this case.
Oral Tr. at 41, 48.
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offered plea deal wittut weight stipulation and would have superseded with additional count in
the event offer was rejected

In addition to superseding with additional charges, the Government maintains that
Petitioner would have faced substantial sentencing exposure from te€Q@hfelonin-
possession charge, because the “Cross Reference” section of U.S.S.G. § 2K2.1 would have
potentially required a base offense level of 33 had the Court determined thatsod tfze
offenseconstituted attepted murder in the first degreGovt Oppn at 22-241° Petitioner
retortsthat the Government conceded the impossibility of establishing the specific inte
necessary to prove attempted murder “because ofittoertainty as to why [he] was [in the
apartment] and...that he was intoxicatédPet'r Rep. at 10 n.6 (quoting Gopp’'n at 23).
The Court need not resolve the merits of these altermrstesariosbut given the Cours’
findings at the~atico hearing, it is easy to conclude the Government would have at least been
able to make colorabkrgumenthat the gun charge clouresult in ehighersentence even
without the ACCA enhancement due to #teempteemurder crosseference The availability
of those positions supports the Government’s contention that there is no reasonable probability
that Petitioner would have ended with a better plea deal or proceeded to trial.

Even assuming Petitionsuccessfully challengetie ACCA enhancement, thenhis
highly likely he stillwould have faced charges putting him anifhinal history category VI, with

an offense level of 32 or 33¢teatingguidelinesexposure of either 210-262 months’

91n reaching this conclusion, the Government argues as follows: SiBlEG. § 2K2.1(c)(1)(A) requires application
of 8 2X1.1 (Attempt, Solicitation, or Conspiracy), because Prétidused or possessed” a firearm “cited in the
offense of conviction inannection with the commission or attempted commission of anotherseffq(ii) § 2X1.1

in turn provides that “[w]hen an attempt, solicitation, or conspirsexpressly covered by another offense
guideline section, apply that guideline section,” and (iii) the facts titfd®er s felorpossession conviction

constitute attempted murder, and the attemptedder guideline, § 2A2.1(a), provides a base offense level of 33 “if
the object of the offense would have constituted first degree murdergtlamdvise sets a base offense level of 27.
SeeGovt Oppn at 2223.
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imprisonment or 235-293 monthaiprisonment.SeeGovt Oppn at 22—24.1n fact, it is
undisputed that the heroin chasganding alongwithout any gun charggould have triggered

a career offender enhancement and exposed Petitioner to a sentencing range of 151 to 188
months—the exact range that Petitioner originally accepted in his plea 8eaDral Tr. at 56

57. The Court thus agrees with the Government that there is no “evidence to show(] that
[Petitioner] would have rejected the deal he actually took, in which the bottom of tedirges
range was 151 months’ imprisonment.” Gov't Opp’n at 24.

In sum,Petitionels position requires the Court to accept that the Government would have
taken no additional acticaiter losing the ACCAenhancement. While the record demonstrates
that the Government was not insistent on imposing a fifyean mandatory minimum, it does
show thakewven the Governmentiglea offer stillexacted a substantial sentence \aithottom-of-
the-guidelines range of 151 months. It is highly implausible, given the ojptvaiiable to the
Government discussed above, that Petitioner would be in a position to secure a pled @eal wit
lower range than thatparticularly so in this case, where Petitioner actually discharged agun i
the course of an armed robbery and qualifis@ career offendegyen if not undethe ACCA.

It is equally implausible that Petitioner would have rejected the same exact deahartd gl
instead, just because he succeeded on his ACCA motion. Pet#ioma$féctiveassistance
claimtherdore fails, because hieas not established a reasonable probability that he would have
been offered better plea deal than tbae he actually received, or that he would have foregone
his plea deahndgone to trial insteadSee Kovags/44 F.3d at 52 ([B]ecause a defendant has

no right to be offered a plea,’ the ultimate outcome of a plea negotiation depends on thieether
government is willing to agree to the plea the defendant is willing to ehteprevail on that

ground, a petitioner must therefore demonstrate a reasonable probability fhrasdg@ition
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would have accepted, and the court would have approveditgr plealeal....”) (quoting Frye,
132 S.Ct. at 1410).
C. Petitioner'sRemaining ClaimsAre Waived, Meritless, or Moot

Petitioners PleaAgreement contained a waiver of his right to bring a petition pursuant to
28 U.S.C. § 2255. GowOppn, Ex. D. at 5;see alsdzarcia-Santos v. United Statea73 F.3d
506, 509 (2d Cir. 2001)pér curian) (upholding validity of 82255 waiver in petitionsrplea
agreement) A petitioner can “rebut the presumption of enforceability” of a § 2255 waiver only
by showing “thatthe waiver was not made knowingly, voluntarily, and competerttiat the
sentence wadmposed based on constitutionaliypermissible factorsthat‘the government
breached the plea agreemeat,that ‘the sentencing court failed to enunciate any rationale for
the defendang sentenc®&. United States v. Shi Hui Sudo. 09Cr. 778 (KBF), 2013 WL
1947282, at *3 (S.D.N.Y. May 8, 2013) (quotibgited States v. GomeRerez 215 F.3d 315,
319 (2d Cir. 2000)) Here, Petitioner brings a barrage of challengesitaibial counsel’s conduct
and performance, which the Court constrag&ffectively arguing that Petitioreg 2255
waiver was not knowing or voluntary because of trial cousseéffective assistance. Petitioner
also alleges that the Coisrsentence was constitutionally impermissible under the Supreme
Court’s holding inUnited States \Alleyne 133 S. Ct. 2151 (201.3Henowhere allegethat the
Government breached the Plegréement, or that the Court failed to enunciate a rationaltsfor
sentence For the foregoing reasons, Petitiorgeclaims fail.

1. Ineffective Assistance Claims

“Claims of ineffective agstance of counsel can survive § 2255 waivieus,onlywhen
the claim relates to the negotiation and entry of a plea or sentencing agréddmetad States

v. Cang 494 F. Supp. 2d 243, 248 (S.D.N.Y. 2007) (emphasis adsslglso United States v.
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Martinez No. 09Cr. 1022 (KMK), 2014 WL 7146846, at *6 (S.D.N.Y. Dec. 12, 2014) (“[A]
claim of ineffective assistance that is unrelated to the plea bargaininggames not provide a
basis upon which to invalidate a waiver of the right to challenge the conviction by appga
Section 2255 mceeding.”) (citatiorand internal quotation marksnitted);Bossous v. United
StatesNo. 11 Civ. 5303DLC), 2012 WL 4435312, at *3 (S.D.N.Y. Sept. 26, 20IP)|(claim
of ineffective assistance of counsel vaillrvive a waiver if the claim relates to advice counsel
gave with regard to entering the plea or the process by which the defendant agread to pl
guilty.”) (citing Parisi v. United State$29 F.3d 134, 138-39 (2d Cir. 2008Regarding

claims of ineffetive assistance of counsel during sentencing specifically, the Second Raui
held that [i]f we were to allow a claim of ineffective assistance of counsel at sentencang as
means of circumventing plain language in a waiver agreement, the waiygyeall @rovision
would be rendered meaninglessCanqg 494 F. Supp. 2dt 249 (quotindJnited States v.
Djelevig 161 F.3d 104, 107 (2d Cir. 19983ee also, e.gMartinez 2014 WL 7146846, at *6
Sinclair, 2013 WL 3716898, at *1-2.

(a) PostPleaAgreement Conduct

Across the multiple filings he submittel@letitioner raises karge number of overlapping
objectionspoth generaandspecific, totrial counsebk postPleaAgreementonduct. With
respecto trial counséls performance dhe Fatico hearing, Petitioner accuses trial counsel of:

e Contradicting her own client byaking the statemertt, don’t think Mr. Saxons stores
makes no sensgsic] (13-cv-4966, Doc. 3at 1-2);2°

20 petitioner relies heavily and repeatedly on this statement throulisoedrious briefs. The Cotstown reading

of the statement in context is that trial counsel was responding @otrexnmerits contention that Petitioriarstory
did not make sense. She was expressing her belief, in other wattd2etiione'rs storydid make sense, and
connecting that fact to what she saw as the Governgnfailure to meet its burden of proddeeFaticoTr. at
264:712 (“[B]etween the inconsistencies with the witne'ssawies, with the fact that, frankly, | danhink Mr.
Saxons stories makes no sense, and | do think there is a reason for them 1d catid®the burden is on them to
provethat he had the gun.”). Indeed, immediately following this statertr@aitcounsel proceeded to outline all the
ways in which she thought the Governmermtase fell shortld. at 264-65.
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Speculatingpn her own theory of the events of March 25, 20d@uding speculation
that there may have been two guns and it was possible Petitioner had one of those guns,
but that the Government never proved any of those thedtied @ 4);

Introducing a prior statement from the Government’s own witness that put the gun in
Petitioners hands, which the Court used to corroborate the Government’s tieaaly (
2-4)

Informing the Government of hedéfense techniquéssaying that sheapplauded]’ the
cooperation of the Government, and making various “weéstants in reference to joint
communications among trial counsel and the Government, all of which shioaved
counsels“loyalty” to the Governmentid. at 2-3, 5-6; 14ev-733, Doc. 9, at 7-8)

Failing to fight in favor ofPetitioners version of the events of the nightquestion
including Petitioneés contention thathere wasa lookout man in a yellow shithat was
involved with the other people Petitioner claims robbed him on that nigltv4966,
Doc. 3, at 5);

Failing to “flesh out” or investigate Petitioretheory that he saw a lookout man in a
yellow shirt in the night in question who participated in robbing and them framing
Petitioner (13cv-4966, Doc. 6, at)p

Making Petitioner clarify on the stand that his selling of pipgon drugs was illegal
(id. at 4)

Bringing upone of Petitioner’s former robbery convictiomns. @t 8)

Implicating Petitionein a conspiracy bgtating,“l think he would like you to believe
that they were selling his pills, butwbusly | have no proof of that” (1dv-733, Doc. 9,
at 9)

Introducing expert witness who corroborated Government’s expert witness on bullet
marks located in residenge. at 10-11);

Failing tointerview and present the only witness who Petitioner believes could have
corroborated his own telling of events from that nigght &t 11)

Failing to object to various forms of prosecutorial misconduct during the hearing,
including the prosecut@’improper reference to Petitioisepostarrest silence during
closing argument, the prosecutwitness vouching, the prosecutor’s speculation about
facts of night in question, and the prosectoeference to hearsay from third parties that
was not submitted as evidendog. gt 11-14);

Failing to object to testimony frothe Governmens key withesadmitting that the
witnesslies on occasions to protect his familg. @t 13-14) and
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e Objecting to Petitionés statement durinigis crossexamination that one of the
Governmens testifying witnesses wasliar (id. at 12).

In addition to his trial counsel’s conduct during Eragico hearing, Petitioner also claims
ineffective assistance based on trial cousdglilure to object to certain technical and
substantive errors in the PSRL3-cv-4966, Doc. 6, at B).

All of these ineffectivassistance challenges based on conduct subsequent to Petitioner’
PleaAgreement are barred by the provision in the agreemaiving Petitiones right to
challenge his sentence pursuant to 28 U.S.C. § 2255. Based on Pdiitttesastatements at
his plea allocution about both his understanding of the full Plea Agreement and his
understanding of his waiver of appellate rights, Plea Tr. at 19-20, the record hgre ampl
demonstrates that Petitioreeg 2255 waiver waknowing and volurdry. See Shi Hui Syr2013
WL 1947282, at *3 (“[Petitiones] statements at his plea allocution, in combination with the
Plea Agreement itself, provide ample basis for the Court to find that his waiverrgftthto
challenge his sentence was knowargl voluntay.”); see also GarciaSantos273 F.3d at 508.
Because the Court sentenced Petitioner below the stipulated sentencitigegjitiee knowing
and voluntary waiver from the Plea Agreemeas triggered Thus, Petitioner'seffective
assistane clains based on counsel’'s pqadeaagreement conduduring theFatico hearing
must fail, because they dfprecisely the type of an ineffective assistance of counsel[sldim
that the Second Circuit has barred based on a valid 8@&i%8r. Cang 494 F. Supp. 2d at 249
(“[Petitioner’s]claims of ineffective assistance of counsgbinoceedings subsequent to the
consummation of the [Plea] Agreemeamé barred by his appeal waiver because [the court]
sentenced him within the stipulated guideline mf)glemphasis addedfurthermore, trial
counsel’s alleged failure not to object to errors in the PSR is also barretitignér's § 2255

waiver. SeeBossous2012 WL 4435312, at *3 (citinDjelevic, 161 F.3d at 104Jnited States v.
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Wilkes 20 F.3d 651, 653-54 (5th Cir. 1994) (holding thetitionets ineffectiveassistance
claim based on counsefailure to object to alleged inaccuracies in the PSR was barred by 8
2255 waiver contained in plea agreement)).

Even if these claims were not barred bg § 2255 waiver, they would fail on the merits.
Petitioner either misunderstands or misconstrues trial coarggatements to make them seem
more nefarious than they actually were in context, andfghisgso establish thaany alleged
error fell so far outside the range of objective reasonableness asstilute ineffective
assistance. All of the statements from Fagico hearing are either straightforward advocacy or
strategic concessions made in place of overstatagtrength of the evidence before the Court.
Equally as fatal, Petitionaets forth no argument for why any given error or combination of
errors would change the Cowtlecision at thBatico hearing or Petitionés ultimate sentence.
See, e.gHurel Guerrero v. United State898 F. Supp. 211, 216 (E.D.N.Y. 1998) (“[A]lny claim
petitioner might have had for ineffective assistance of counsel Batlu® hearing fails because
even the most competent of counsel could not have altered the facts thdisetrsed at the
hearing and the sentence that was ultimately imposed was the lowest that pétgtbner
bargained for under the plea agreement. Thus, no matter how inadequate pstitioner’
representation was at tRatico hearing, petitioner suffered no real prejudiceafjd, 186 F.3d
275 (2d Cir. 1999).These ineffectivassistance claims thus fail on both prongStoickland

(b) PrePlea Agreement Conduct

In addition tothe ACCA claim discussed in detaibove Petitionerdoes include a small
number of otheallegations attacking trial counsgpre-PleaAgreementonduct, but these too
are without merit.Specifically,healleges that tal counsel improperly made two promises prior

to his guilty plea—first, that the gun would not be used to increase his sentence, and seabnd,
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the Court would sentence him to significantly less than ten yearscv{4366, Doc. 1, at 8-10).
The record makes clear, however, that Petitioner was aware that the Gavewuould try to

prove firearmpossession as a means of enhancing his sent€éhe€lea Agreement contained

an express carevout preserving the Government’s right to attempt to enhancheugung and

at his plea allocution, Petitioner swore under oath that he “discussfed] aspect” of the
agreement with trial counsel, that he fully understood the agreement, and thatdagisfiasl

with trial counsek representationSeePlea Tr. at 5, 18! Moreover,n her affidavit, trial
counsekonfirmsPetitioners frustrationwith—but obvious knowledge of—the Government’
insistence on keeping open the possibility of proving firearm-possesSamAtt’y Aff. 10,

15. In contrast Petitioner fails to adduce any evidence showing that trial counsel falsely
promised that the Government would not try to enhance his sentence based on hi©padsessi
the gun, or that Petitioner relied on such a false promise when agreeing toSteddrly, with
regard tarial counsek alleged promise abosentencing exposurBetitioneralsoswore under
oathat his allocutiorthat no ondiad made him any promises as to what his sentence would be.
Plea Tr. at 19. This claim is thatsowithout merit. Seg e.g, Mejiav. United States740 F.

Supp. 2d 426, 429 (S.D.N.Y. 2010) (“A defendant’s bare allegations in a 8§ 2255 petition cannot
overcome his contrary statements under oath during a plea allocution, which must be given
presumptive force of truth.”) (citingnited States v. Hernandeéz2 F.3d 110, 12213 (2d Cir.

2001).

21 To the extent Petitioner is alleging that there was some separate prorside thet Plea Agreement that
foreclosed the Governmeéatability to enhance via firearpossession, this challenge is also foreclosed by
Petitionets swearing under oath that the Government made no promises to hiohe thesPlea Agreemensélf.
SeePlea Tr. at 19.
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Petitioner als@rgues that trial counsel was ineffective prior to securing the Plea
Agreement because she would communicateshace “everything” that Petitioner told her with
theGovernment. (13v-4966, Doc. 1, at)7 Trial counsel states in haffidavit that the
information that she “shared or discussed with the government was simply part@iadptre
necessary exchanges in our negotiations.” yA&ff. 8. Again, absent any specific allegations
or evidence to counter trial counsetifidavit, Petitionels bare allegation cannot sustain an
ineffectiveassistance claimThis isparticularly truewith respect tdnis burden to identifyan
error that prejudiced the outcome of the plea negotiations, given that triattsuns
communications with the Government resulted in the very outtbateshe and Petitioner
strategized towardgse., convincing the Government to drop the gun charge and accept a plea on
the lesssevere drug charges.

Next, Petitioner hints at allegatiomsd prosecutorial and judicial misconduct by stating
that trial counses “bad faith..help[ed] add to the judge who was bias” and “the prosecutor
Micheal Gerbef who “usurp[ed] thediscretiori of the Courtand “maximize[d]” the defensg
“downside,” thus ptiing Petitioner in a “perfect positiortd be convicted and sentencdd3-
cv-4966, Doc. 1, at 3)? Even construing this allegation liberally, the Court is unable to discern
what improper conduct Petitioner is accusing this Court or the Government of ganakin

Absent any more specificity in the allegations or any supporting evidémneelaim also fails.

22 petitionets full allegation states as follows: “[Trial counsel] acted in bad faithiwétp add to the judge who
was bias and the prosecutor Michael Gerber who maximize in the processpaitias of the discretion to ptite
defense downside on a perfect position to close the sentencing and theé@oo¥itte defendant.” (:8v-4966,
Doc. 1, at 3).
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Finally, and as Petitioner now acknowledges, his argument that trial counsel was
ineffective for failing to file a timely notice of appealnew mootbecause he has filed a timely
pro senotice of appeal SeePetr Br. 3 n.2.

All told, most of Petitionés ineffectiveassistance claims are barred by his knowing and
voluntary § 2255 waiver, and those that survive the waiver nevertheless lack’me

2. AlleyneClaim

Petitioner argues that the Court violated the Sixth Amendment under the Supreme
Court’s holding inUnited States \Alleyne 133 S. Ct. 2151 (2013), because rather than submit
the factfinding to a jury, the Court insteahgaged ifudicial factfinding to conclude that
Petitionerpossessed and fired a gun on the night in questiohcv-733, Doc. 9, at 3—-A* The
Court inAlleyne however, explicitly stated that its decision dmbt mean that any fact that
influences judicial cretion must be found by a jytyand reaffirmed that broad sentencing
discretion, informed by judicial factfinding, does not violate the Sixth Amendingiteyne
133 S.Ct. at 2163Hence, thélleyneCourt went out of its way to note that it wast overruling
Almendarez—Torres v. United Statb23 U.S. 224, 241-42 (1998), which held that prior
convictions enhancing a defendangsentence are nt¢lements of a crime that must be

submitted to a jurySee idat2160 n.1;see alsdHill v. United States No. 02Cr. 728 DRH),

23 Prior to his bringing the ACCA claim, Petitioner also alleged that trial cowesineffective for advising him
“in bad faith” to participate in an innocem proffer. (13cv-4966, Doc. 3at 4). To the extent this argument now
sounds irtrial counseis failure to challenge th&CCA enhancementhe Court rests on its prior analysis. But to
the extent Petitionenaintains this advice was ineffective separate and apart from the faulty A€Tunption
underlying it, the Court rejects that argument. Trial coussttategy, while aggressive, did not fall outside the
bounds of reasonable professional judgment, dstrated by the fact that trial counsel made sure to get sign off
from her supervisor and colleagues at Federal Defen@esAtt’y Aff. { 6.

24To the extent Petitioner argues that trial counsel was ineffective liogfto research and make this lega
argument undehlleyne that claim fails because (i) it challenges gastragreement performance and is thus
waived by the valid § 2255 waiver, and (ii) trial counsel is not ineffeétivéiling to bring a meritless claim,
which, as discussed abovke Alleyneclaim is.
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2015 WL 5821440, at *15 (E.D.N.Y. Oct. 5, 2015) (“In Alleyne, the Court held that any fact that
increases mandatory minimum sentence for a crime is an ‘element’ of the crime, not a
‘sentencing factor,” and must be submitted to a jury. Here, the findings made by the Court at the
Fatico hearing related to enhancements under the sentencing guidelines; the findings did not
increase the mandatory minimum sentences.”); Beard v. United States, No. 09 Cr. 12 (RLJ),
2013 WL 5874672, at *2 (E.D. Tenn. Oct. 30, 2013) (noting that A/leyne “left intact the rule in
Almendarez—Torres...that a judicial finding of a prior conviction by a preponderance of evidence

is entirely constitutional). Petitioner’s claim under 4/leyne is thus without merit.

I1I. CONCLUSION

For the foregoing reasons, the Petitions are DENIED. The Clerk of the Court is
respectfully directed (1) to close cases 13 Civ. 4966 and 14 Civ. 733, and (2) to terminate the
motions, Docs. 29, 34, 35, 44 and 47 in Case No. 12 Cr. 320.

It is SO ORDERED.

Dated:  July 8, 2016

New York, New York 2 QA .

Edgardo Ramos, U.S.D.J.
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