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LORNA G. SCHOFIELD United States District Judge:

Before the Court is New York and Presbyterian Hadgi{the “Hospital”) Motion to
Dismiss the complaintiled in two cases, which have been consolidated fotr@kpurposes.
Drs. Henry Earle Childers, IV and George Bino Rucker, on behalf of themsalyesheers
similarly situated (the “Childers Plaintiffs”), brought the fiastion againsthe Hospitafor (1)
fraud; (2) constructive fraud; (3) breach of fiduciary duty; (4) negligent prssentation; (5)
negligence; (6) breach of contract; and (7) unjust enrichment. Drs. Lori SirepaleBDantz,
PeterHahn andlraceyMarks, on behalf of themselvaad others similarly situated (the “Simon
Plaintiffs”), brought the second action against the Hospital for (1) breach ofafigultity and

(2) unjust enrichment.
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The Hospital moves to dismiss both complaints in their entirety UretkieraRule of
Civil Procedure 12(b)(1) for lack of subject matter jurisdiction and, in the alternative, unde
FederaRule of Civil Procedure 12(b)(6) for failure to state a claim. For thensadiscussed
below, the Hospital’'s motion idenied as to all claims, except the breach of contract claim,
which is dismissed.

l. Facts

The facts are taken from the respectieenplaintsfiled in each action Thefactual
allegations in theomplaints are substively the same except as otherwise notéd.is
required on this motiorihe factual allegationsontained in theamplaints aressumed to be
true.

A. Parties

The Hospital is a large ndor-profit institution that is the successor by merger of two
former hospitals. The Hospital employs medical residents and fellows frénChwiell
Medical School and Columbia Medical SchoBlaintiffs in both actionsveremedical residents
and fellows from Cornell Medical Schoiol the Hospital’'s Weill Cornell Residency Program
during all or part of the time period from 1995 through June 30, 2001.

B. Background

Under the Federal Insuran€entributionsAct (“FICA”), bothemployersand employees
must pay FICA taxes, which consist of contributions to Social Security and Mediceall
wages paid to employeby the employer Employers are obligated to withhdlte employees’
share of FICA taxes from the employepaychecks and pay batire employees’ and the
employer’s shareto the government. A statutory provision known as the “Student Exemption”
exempts students employed by a college oramity fromFICA tax requirements.

Historically, the Internal Revenue Service (“IR$f}erpreted the Student Exemption to

exclude medical resiaés and fellows.Therefore, the IR&equired all hospitals to withhold
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FICA taxes from the paycheckstbieir residents and fellows. Beginning in the late 1990s\es
medical schools and hospitals challenged the tRming that medical residerdaad fellows
shouldbe covered byhe Student Exemption. These organizations stood to save millions of
dollars on the employer portion of FICA taxes if the Student Exemption were to apply t
residents and fellows.

While thechallengesegarding the Student Exemption were underwagny medial
schools and hospitals fildelCA refund claimswith the IRS on behalf of timeselves and their
medical residents arfdllows. For example, Mount Sinai Hospital/School of Medicine filed
FICA refund claims on behalf of its medical residents beginning in 1995 and ending in 2005.
The FICA refund claims filed by medical schools andpi@lswere routinely deniefly the
IRS.

Neverthelesghese claims were considered “protective” becausettiieyg the statute of
limitationsand preserved the right to futUféCA tax refunds should the IRS change its position
on including medical residents and fellows under the Student Exemptibite medical
residents and fellows could file individual protective FICA refund claims, e}y did so, and
the majority of individuals who difile were instructed to do so by their medical training
institutions. The standat practice in the industiyasthat medical schools and hospitals would
file protective refundlaimsto preserve the rights of both the institution and the individual
residents and fellows.

In response to the denial of thEICA refund claims, many medical schools and
hospitds filed suit. In 1998, the Eight Circuit Court of Appeals held that the Student Exemption
applied to medical residentSeeState oMinn. v. Apfe] 151 F.3d 742 (8Cir. 1998). Rspite
this ruling,the RS continued to require medical schools and hospitals to pay FICA taxes for

their medical residentnd fellows.



On April 1, 2005, the IRS issued new regulations regarding the Student Exemption,
stating that any employee who works forty hours or more for a college or utyiversot
eligible for the exemption. Then, in 2008 and 2009, a series of decisions by the U.S. Courts of
Appeals again held thatedical residents were not categorically ineligible for the Student
Exemption Seee.g, United States v. Mt. Sindded.Ctr. of Fla. Inc., 486 F.3d 1248 (f1Cir.
2007). In 2010, in accordance with those rulings, the IRS agreed that medical residents a
fellows were exempt from paying FICA taxes for tax periods beford Ap2005.

The IRSthen annoured thatmedical schools and hospitaiethad filedtimely
protective FICA refund claims could now apply fefunds of FICA taxes paid As a result, the
IRS refunded FICA taxes, with interest, to those medical schools and hogatalgdtimely
filed protective FICA refund claimand then applied for refunds. Thasstitutionsthen passed
on the employee portions of those refunds ta timedical residents and fellow&or those
medical residents and fellows for whom protective FICAmdfclaimshad notbeenfiled,
however jt was too late to apply for a refund, as the statute of limaitathad run.

C. Facts Specific to the Claims

WhenPlaintiffs worked for the Hospital as residents and fellows during the period from
1995 through June 30, 2001, the Hospital withheld FICA taxes from their paychecks and paid
those amounts to the government. The exact amounts withheld varied from person to person, but
were generally several thousand dollars per year.

By the late 1990s, the Hospital was awairéhe changing legal landscape regagd
medical residents and fellows being coveredheyStudent ExemptionThe Hospital filed
protective FICA refund claims starting in 1995 on behalf of its medical residehfeléiows
from Columbia Medical School and continued to do so every year (other than 1996) through
2005. In contrasthe Hospitadid not file protective FICA refund claims on behalfitsf

residents and fellows from Cornell Medical School until July 1, 2001 through 2005.
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In 1999, the Hospitaentered into a confidential settlement with the tR&resolved an
unrelated tax disputghe “Settlement”) As part of the &tlement, the Hospital agreedgiwve
up its right to seek refundsr both the employer and employee portiohsll FICA taxes paid
on behalf ofits medical residents and fellows from Cornell Medical Schmolugh June 30,
2001. In exchange for giving ubis right the Hospital gained vahble considerationThe
affected medical residents and fellows receime consideration.

The Hospital never sought or obtained consent from any Plaintiff before enteringginto t
Settlementpor didthe Hospitahotify any Plaintiffafter enteringnto the SettlementThe
Hospital also never notified Plaintiffs that theyutd file their own protective FICA refund
claims. The Hospital knew that absent its own action to protect these cRlanstiffs would
not do so because they knew nothing of the isstieearight to file a protective claim.

After the IRSS decisiornin 2010 that medical residents were exempt from FICA téotes
tax periods before April 1, 2005, some Plaintiffs contacted the Hospital seekingatiorm
about their entitlemenb FICA refunds. For example, Dr. Dantz contacted the Hospital about
his right to a FICA refund, and the Hospital informed Dr. Dantz that it would file for a refund on
his behalf. The Hospital did not inform Dr. Dantz that it had failed to file a pregedtiim on
his behalf and therefore he would not be eligible for a reflwader, Dr. Dantz heard that his
peers from other medical schools were receiving FICA refunds, and he cdnltectéospital
again. This time, the Hospital informed Dr. Dantz that it had not filed a protective claim on his
behalf.

Had Plaintiffs known ofthe Settlemenn time, they would have filed individual
protectiveFICA refund claims.By the timePlaintiffs did learn of the Settlemertipweverthe
time to file FICA refund claims haalreadyexpired. Accordingly, no Plaintiff eligible to

receiveFICA tax refunds for the time period from 1995 through June 30, 2001.



The Childers Plaintiffs fild their complaint against the Hospital on August 2, 2013,
alleging fraud, constructive fraud, breach of fiduciary duty, negligent presentation,
negligerce, breach of contract and unjust enrichn{g@hilders Complaint”) The Simon
Plaintiffs filed theircomplaint against the Hospital on August 21, 2Gll@ging breach of
fiduciary duty and unjust enrichmefiSimon Complaint”’) On October 9, 2013, theo cases
were consolidated for pre-trial purposes.

Il. Standard of Review— Motions to Dismiss
A. Subject Matter Jurisdiction

“A case is properly dismissed for lack of subject matter jurisdiction under R (b)(1)
when thedistrict court lacks the statutory oonstitutional power to adjudicate itMakarova v.
United States201 F.3d 110, 113 (2d Cir. 2000)A plaintiff asserting subject matter jurisdiction
has the burden of proving by a preponderance of the evidence that it eiistslowever, all
that a plaintiff must show at this stage is a “colorable pleading of subject matdicfion.”
Aurecchione v. Schoolman Tran§ys.Inc., 426 F.3d 635, 638 (2d Cir. 2005). The Court must
construe all ambiguities and draw all inferenaethe plaintiff's favor.See id.

B. Failure to State a Claim

On a motion to dismister failure to state a claim under Rule 12(b)(6)partaccepts as
true all wellpleaded factual allegations and draws all reasonable inferences in favor ofthe non
moving party. See Famous Horse Inc. v. 5th Ave. Photqg B4 F.3d 106, 108 (2d Cir. 2010).
To withstand dismissal, a pleading “must cam&ufficient factual matter, accepted as true, to
‘state a claim to relief that is plausible on its faceAshcroft v. Igbgl556 U.S. 662, 678 (2009)
(quotingBell Atlantic Corp. v. Twomb)\650 U.S. 544, 570 (2007)).

“Threadbare recitals of the elentgef a cause of action, supported by mere conclusory
statements, do not sufficelt. While “detailed factual allegations’ are not necessary, the

pleading must be supported by more than mere “labels and conclusions’ or ‘a formulaic
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recitation of theelements of a cause of actionld. (quotingTwombly 550 U.S. at 555). “Nor
does a complaint suffice if it tenders ‘naked assertion[s] devoid of ‘furticarda
enhancement.”ld. (alteration in original) (quotinfwombly 550 U.S. at 557).

Rule 8 d the Federal Rules of Civil Procedure “requires factual allegations that are
sufficient to ‘give the defendant fair notice of what the . . . claim is and the grounds upbn whi
it rests.” Anderson News, L.L.C. v. Am. Media, Ji&80 F.3d 162, 182 (2d Cir. 2012)
(alteration in original) (quotingwombly 550 U.S. at 555)ert. denied133 S. Ct. 846 (2013).
Moreover, “where the well-pleaded facts do not permit the court to infer more tharetae
possibility of misconduct, the complaint has alleged — but it has not shtvah the pleader is
entitled to relief.” Igbal, 556 U.S. at 679 (internal quotation marks omitted§ alsd~ed. R.

Civ. P. 8(a)(2).
C. Statute of Limitations

“The statute of limitations is . . . an affirmative defense . . . on whellefendant has
the burden of proof."Bano v. Union Carbide Corp361 F.3d 696, 710 (2d Cir. 2004) (internal
citation omitted). Thus, e a motion to dismiss, a claim may be dismissed ashiened “only
if acomplaint clearly shows the claim is out of timéJarris v. City of New Yorkl86 F.3d 243,
250 (2d Cir. 1999).

“[P]leading requirements . do not compel a litigant to anticipate potential affirmative
defenses, such as the statute of limitationd,taraffirmatively plead facts in avoidance of such
defenses.”Abbas v. Dixon480 F.3d 636, 640 (2d Cir. 2007). “Where it does not conclusively
appear that a plaintiff had knowledge of facts from which the injury could reasomably b
inferred, the complaint should not be dismissed on motion and the question should be left to the
trier of fact.” Banq 361 F.3d at 710 (quotin@lod v. Morrill PressDiv. of Engraph, InG.564

N.Y.S.2d 905, 908 (4th Dep’t 1990)).



II. Discussion
A. Subject Matter Jurisdiction

TheHospital argues thahe Court lacks subject matter jurisdiction because the Internal
Revenue Codg@he “Code”) bars any suit to recover a tax unless a timely refund claim has been
made. The Hospital further argues that it is an improper party because theeQuodstax
refund suits only against the United States, andgainst private partiesThese argumenfare
misplaced becaugbkese actions do not setekrecover a taxbutseek damages under state law
as a resulof the Hospital’s tortious conduct.

The relevanstatute 26 U.S.C. § 7422, provides:

No suit or proceeding shall be maintained in any court for the recovery of any

internal revenue tax alleged to have been erroneously or illegally assessed or

collected,or of any penalty claimed to have been collected without authority, or

of any sum alleged to have been excessive or in any manner wrongfudisted)|

until a claim for refund or credit has been duly filed . . .
26 U.S.C. § 7422()1998). “Duly filed” has been interpreted to mean timely fil&gee
Erdheim v.Comm’r, 661 F.Supp.2d 405, 411 (S.D.N.Y. 2009) (citingnited Satesv.
Clintwood Elkhorn Min. C9.553 U.S. 1, 1415 (2008)). Federal courtsherefore have
held that whereplaintiffs have noffiled timely refund claims with the IRSheydo not
have jurisdiction over suits for a tax refun8leg e.g, id; Matthew v. RCN CorpNo. 12
Civ. 0185, 2012 WL 5834917, at *&D.N.Y.Nov. 14, 2012).

In addition,26 U.S.C. § 7422nandates thdffa] sut or proceeding referred to in
subsection (a) may be maintained only against the United Sta2ésU.S.C. § 7422
(N(1) (1988). Thus couts have held that “tax refund suits can be brought only against
the UnitedStates, not against employéraMills v. Manhattan & Bronx Surface Transit

Auth.,No. 87 Gv. 8497, 1988 WL 132848, at *2 (S.D.N.Dec. 8,1988) see alsdEl

Bey v. MTA/New Yorio. 00 CV 2504, 2001 WL 487410, at *2 (S.D.NMay 8,2001)



(“An employer cannot be held liable for withholditexxes in compliance with federal
law as the duty to withhold is mandatory, not discretiofiary.

The Supreme Court has described 26 U.S.C. § 7422 as lza/iegpansive reach.”
Clintwood Elkhorn Min. C9.553 U.S. at 1. And “courts interpreting Section 7422 have
construed its language broadlyMatthew 2012 WL 5834917, at *4. Specifically, “courts have
made clear that the statute applies to any tax refund suit, whether or not lalseled asd
whether or not under federal lawld. Therefore, cous have held that § 7422 preempts state
law claims filed by plaintiffs where those claims sought tax refus@g e.g, Brennan v. Sw.
Airlines Co, 134 F.3d 1405, 1409SCir. 1998)(“It is well established that the IRGhe Code]
provides the exclusive remedy in tax refund suits and thus preemptastaiaims that seek
tax refunds”)Lehman v. USAIR Gr@®30 F. Supp. 912, 916 (S.D.N.Y. 1996) (“The state law
claims . . . are expressly peenpted by § 7422 which prohibits such suits for disguised refunds
of the taxes.”).

The public policy reason behind limiting suits for tax refunds to thgaest the
Government is to excuse the employer from liability when it is acting as the
Government’s collection agent, i.an intermediary between the taxpayer and the
Government in the collection of taxesth@rwise the employer could be squeezed in the
middle, with potential liability tadhe taxpayewithout necessarily having recourse from
the Government.See Brennagrl34 F.3cat 1411 pbserving thaemployers'would be
placed in the position of having to collect taxes at their peril” bedhegéwould be
required to refund taxes to the taxpayer but could not recover them from the
government”)see alsdMills, 1988 WL 132848, at *2 (“By withholding tajhe
employer]would risk being sued by the employee without recourse to a government
refund in the event the limitation period had run; by not withholding, he would risk being

held liable by the governmetjt.



Here,8 7422 does not apply ®laintiffs claimsbecause these amet suitsfor a tax
refund A corollary is that teseactiors do not arise out of the Hospital's collection of taxes, and
therefore do not implicate the rationale for excusing the employer asltegtor from liability
for tax refunds The Hospital’s allegetiability herestems not from its collection of FICA taxes
but from latey independenactiors and omissions, suesagreeing irthe Settlememot to file
protective refund claims on bdhaf Plaintiffs, keeping the Settlement secret from Plaintifist
filing refund claims on behalf d?laintiffs and not informingdPlaintiffs that they should file
refund claims for themselves. Of course, whether any of these actions andmsrassudl
occurred anavhether they creatdiability for the Hospitalareseparate questismo be answered
later.

The Hospital arges that the instant acti®aredisguised tax refund sujtsiting cases
However the instant actioaredistinguishable from #hcasesited bythe Hospitalbecausen
all of those cases, thatefendants’ allegeliability arose directly from their collection of the taxes
at issuewhile here,the Hospital'salleged liabilitydoes not.Cf. Matthew 2012 WL 5834917, at
*1, *5 (deeming state law claims to fwr “disguised refunds of taxesvhere theplaintiffs sued
a telephone providdor allegedly collecting taxesn calls thatwere not taxable Umland v.
PLANCO Finl Serv, Inc, 542 F.3d 59, 65, 67-68 (3d Cir. 2008) (hotpthata claim wasfor a
tax refundwherethe plaintiff alleged that her employer withheld its oportion of FICA taxes
from her paycheckspBrennan 134 F.3d at 1408, 1410, 14(@blding that the suits were for tax
refunds where passengetgedairlines under state lawisased ortheir allegedcollection of
expired excise taxgsKaucky v.Sw.Airlines Co, 109 F.3d 349, 350-51, 353(Tir. 1997)
(same) Lehman 930 F. Supp. at 915-16gme).

Bringing state law claims simply tecover taxes paichay constitutean improper end-

run around 8§ 7422, but that is not what is happening hdogeover, ontrary to arguments
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made by the Hospitalhé stategburpose behind 8§ 7422 of not allowing an independent tax
collector, such as an employer, to be placed betweectkaand a hard place does not apply here
the wayit did in the cases discussed abdvelaintiffs do not seek to hold the Hospital liable for
any actiorthatthe IRS required the Hospita take,or thatthe Hospitakeasonably could have
believedit was requiredo take.

Instead Plaintiffs seek to hold the Hospital liable for completely distaltdgedly
unlawful conduct. The Hospital argues that it would be unfair to hold it liable when it could not
be reimbursed by the IRS. Howevéithe Hospital did breach a duty to Plaintiff§er
examplepy agreeing inthe Settlemenmot to file protective refund claims on behalf of
Plaintiffs—then there is no reason that the IRS should reimburse the Hospital for its independent
wrongdoing.

It could also barguedthat the Hospital alreadyas been reimbursed by the IRS, as the
Hospital bargaiadaway its right to fileFICA refundson behalf ofPlaintiffs allegedly in
exchange for “valuable consideratiorit’is likely thatwhen negotiating th8ettlementthe IRS
knew that therast majority of affectechedical residents and fellowgould not file their own
refund claimsabsent the Hospital’s help andnsidered the value of theslaimswhen
bargaining wih the Hospital If so,the Hospitahasalready receivestalue for thoselaims

In Mikulski, shareholders broughtiit against corporationalleging breach of contract
and fraud based on the corporation’s over reporting of taxable dividends to sharehola#rs, whi

resultedn the shareholders’ overpayment of income tadskulski v. Centerior Energy Corp.

! The Hospital argues that it would be nonsensical for § 7422 to protect employers who
improperly collect taxes but not employers who properly collect taxes. Thmtédgrther
argueghat it is therefore unnecessary to find that taxes were impropeldgtenl in order for a
suit for a tax refund to be preempted by § 7422. On this point, the Hospital is correctad‘Inste
of directing courts to characterize the nature of the tax colledtmating it on a spectrum from
authorized agent acting in good faith, to once-authorized agent acting in bad faith, t;mcon ma
. 8 7422 requires taxpayers to file claims with the IRS for tax refuridsiland 542 F.3dat 68
(internal citation omittedjinternal quotation marks omittediHowever, here, the suits amet
for a tax refund.
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501 F.3d 555, 558 {BCir. 2007). Te Sixth Circuit held thahe “expansive application” &
7422 did not extend tpreempt the plaintiffs’ claims because the defendant “was not adiag
collection agent for or on behalf of the IRSd. at 564-65.

Even though the defendantMikulskinever collectedhe plaintiffs’ taxes, whileéhe
Hospitaldid withholdPlaintiffs' taxes, the reasoning of tMikulski court is still applicabl&ere
becausdlaintiffs are not suing the Hospitldr its actionsas a tax collectoibutfor completely
separate actiaand omissions, which they allege resulted in negative tax consequgéeees.
Davidson v. Henkel CorpNo. 12CV-14103, 2013 WL 3863981t &1, *5 (E.D. Mich. July 24,
2013) (holding that thelaims were not preempted By7422wherethe defendastwere the
plaintiff's employers responsible for tax collectibecause[h]ere,Plaintiff is not challenging
Defendantswithholding of FICA taxs, rather he is challenging their failure to follow the
special timing rule resulting a reduction to his benefitghd ‘devastating tax consequentes

“The mere fact that the plaintiffs’ damages are calculated in terms of ovenparde
taxes doesat necessitate the conclusion that the plaintiffs’ claim[s] must actually ber.a . f
federal income tax refund.Mikulski, 501 F.3d at 565. Therefore, the Hospital’s motion to
dismiss all of Plaintiffs’ claims for lack of subject matter jurisdict®denied.

B. Claims
I. Unjust Enrichment

Both the Childers and Simd@omplaintsassertclaims against the Hospital for unjust
enrichment. These claims are sufficient to survive a motion to disnaisisoth Gmplaints
sufficiently allege all of the claim’s elements.

“The basic elements of an unjust enrichment claim in New York require prooljhat (
defendant was enriched, (2) at plaintiff's expense, and (3) equity and good consuikaiee

against permitting defendant to retain what plaintiff is seeking to recd@®marpatch Ltd.
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P’ship v. Phoenix Pictures, Inc373 F.3d 296, 306 (2d Cir. 2004)cord Clark v. Daby751
N.Y.S.2d 622, 623 (3d Dep’t 2002).

Both Complaintsallege that the Hospital was enriched layngng valuable consideration
for giving up its right to file FICA refund claims for its Cornell residents atidws during the
relevant time period; that this enrichment was at PlaihgXpense, as they received no
consideration for a bargain thatesftively deprived them of their ability to receive refunds; and
that equity and good conscience therefore require restitutielaitatiffs.

The Hospital argues that it did not have the capacity to bargainRaiayiffs rights to
FICA refunds and thahe Settlement did not prevent Plaintififsm filing their own protective
refund claims; therefore, even if the Hospital was enriched by the Sett/ehveas not at
Plaintiffs expense. This argument fails.

Both Complaintsallege that the Hospital kefite Settlement secret from Plaintiéiad
did not advise them to file their own claim8hey also allege that the Hospital knew that absent
its own action to protect these claims, Plaintifisuld not do so becausieeyknew nothing of
the issueor the rght to file protective claims. Drawing inferences in Plaintifiésor, it is
logical that this mindset informed the Hospital's negotiations with the IRS and thattieeod
the Hospital’s offer to forfeit the rights at issue was quantified by both theitdloand the IRS
with the understanding that most residents and fellows would not file their own w®tecti
claims.

This situation is analogous to one about which courts have expressed concern: “that
employers will profit from erroneously withholdifgCA tax from the wages of its employees
then subsequently recovering refunds of the amounts withheld without informingagmm
the employees.’SeeUnited Statesv. Allen No. 1:91CV0244, 1992 WL 437652, at *4-5, *5 n.2

(N.D. Ohio 1992) (listing cases and holding that the employer “recovered a winddalt®by
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receiving a refund of amounts withheld from the wages of the [employees] aathioyng, and
not repaying, those amounts to the [employees]”).

The Hospital ado argues that it did not retain what Plaint#fe seeking to recover, as
the Hospital turned over the withheld FICA taxes to the IRS. This argumentitdsada
Plaintiffs are not seeking to recover the FICA taxes withheld, but the amount by which th
Hospital benefited at Plaintiffexpense by entering into the Settlement. Therefore, the
Hospital’s motion to dismiss Plaintiffslaims for unjust enrichment is denied.

ii. Breach of Fiduciary Duty

Both the Childers and SimdDomplaintsassert claims agast the Hospitallor breach of
fiduciary duty. These claims are sufficient to survive a motion to dismiss, as togblaints
sufficiently allege all of the claim’s elementé/hile the complaints do naufficiently allege
thata fiduciary relationshipxasted athe outset of the relationship between the Hospital and
Plaintiffs, they do sufficiently allege that a fiduciary duty arose when the Hospitakdnteo
negotiations with the IRS that included bargaining atioaitight to file FICA refund clans
relatedto Plaintiffs.

Under New York law, the elements of a claim for breach of fiduciary duty@réhe
existence of a fiduciary duty; (ii) a knowing breach of that duty; and (iii) dameesulting
therefrom.” Johnson v. Next€@ommc’n Inc,, 660 F.3d 131, 138 (2d Cir. 201 accordBarrett
v. Freifeld 883 N.Y.S.2d 305, 308 (2d Dep’t 2009). “A fiduciary relationship exists under New
York law ‘when one . . . is under a duty to act for or to give advice for the benefit of another
upon matters whin the scope of the relation.Flickinger v. Harold C. Brown & C0947 F.2d
595, 599 (2d Cir. 1991) (quotirdandelblatt v. Devon Stores, In621 N.Y.S.2d 672, 676 {1
Dep’t 1987)).

New Yorklaw recognizes not only those fiduciary relationships “the law has long

adopted . . . but also more informal relationships where it can be readily seen that one party
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reasonably trusted anothemBrass vAm.Film Techslinc., 987 F.2d 142, 151 (2d Cit993).
Therefore,'the existence of fiduciary relationships under New York law cannot be dettmi
by recourse to rigid formulas.Ciccone v. Hersh530 F. Supp.2d 574, 577 (S.D.N.Y. 2008)
(internal quotation marks omittedjccordApple Records, Inc. v. Capitol Records;.J’%29
N.Y.S.2d 279, 283 (1st Dep't 1988).

1. No Fiduciary Duty in First Instance

TheChilders and Simon Complaints have not sufficiently allegeasalineelationship
between themselves and the Hosmtaing rise to a fiduciary duty.

As an initial matter;jemployment relationships do not create fiduciary relationships.”
Rather v. CBS Corp886 N.Y.S.2d 121, 125 (1st Dep’t 2009). Additiondls/typical student
university relationship does netjthout more establish a fiduciary k&tionship between student
and university.” St. John'&Jniv. v. Bolton 757 F. Supp. 2d 144, 169 (E.D.N.Y. 201€}j)ing
Moy v. Adelphinst., 866 F. Supp. 696, 708 (E.D.N.Y. 1994). Courts Ispezifically held that
the relationship between medical residents and their teaching hospitatsas a matter of law
a fiduciary one SeeGolek v. Saint Mary's Hosp., Ind.33 Conn. App. 182, 193 (201Ryan v.
Univ. of N.C.Hosps, 609 S.E.2d 498 (N.C. Ct. App. 2005).

The Complaintsallegethat Plaintiffsreposed their confidence atrdstedin the Hospital,
which had superior knowledge and information. However, “courts routinely have held that
conclusory allegations of a special relationship ¢orhplete trust and confidence are
insufficient b state a claim of a fiduciary dutyAbercrombie v. Andrewoll., 438 F. Supp. 2d
243, 275 (S.D.N.Y. 2006)rternalquotation markemitted). “Moreover, the Court is not
required to credit mere legal conclusions that are dressed up as factwicalkethat a
defendant was in a fiduciary relationship with a plaintiftdktor v. Yahoo! In¢.No. 12 Civ.

5220, 2013 WL 1641180, at *3 (S.D.N.Y. 201Bjtérnalquotation markemitted).
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Nothing inthe Complaints’allegations establigsthat the Hospitahad in the first
instancea fiduciary duty to file FICA refund claims dHaintiffS behalfor otherwise advise
Plaintiffs regardingheir taxes

2. Hospital AssumedFiduciary Duty with the Settlement

The Childers and Simon Complaints sufficiently alleg thatthe Hospital assumeal
fiduciary duty toPlaintiffs when the Hospital entered into negotiations with the IRS that included
bargainingaboutthe right to file FICA refund claims related to Plaintiffs

a. Fiduciary Duty to Consider Employees in Refund Ciim

When an employer files a FICA refund claim for itselhat a statutory duty ensure
that itsaffected employeealso receive a refundSee26 C.F.R. 8§ 31.6402(&¢)(ii) (“No
refund or credit pursuant to this section for employer tax will be allowed uhkegsiployer has
first repaid or reimbursed its employee or has secured the emiglogasent to the allowance
of the claim for refund and includes a claim for the refund of such employ&e t®e also
Mills v. United States890 F.2d 1133, 1136 (11Cir. 1989) Allen, 1992 WL 437652, at *5
(“[1] n order to receive a refund of its portion of FICA taxes purportedly made mistakenly on
behalf of its employees, an employer must first take certain stepsensure that employees
are treated fairly and ceive the benefit of any refuriyl.

Thus, “he FICA statutory system essentially imposes a duty on the employer to act on
both its own and its employee’s behalMills, 890 F.2dat 1136. Although no court has yet
used the wordffduciary’ when describing this duty, courts have described the duty employers
have in collecting taxes as fiduciary with respect to the IR&: e.g, Hornsby v. Internal
Revenue Sens88 F.2d 952, 953 {5Cir. 1979) (“Responsible persons owe a fiduciary
obligation to care properly for the funds that are temporarily entrtstibeem for the ultimate

use of the United Stat&s. Refunding taxes is the converse of collecting taessimilarly
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involves having funds entrustedttee employer for the ultinta benefit of another, the
employees.

Consequently, wen an employer files for a refund of FICA taxes and therefore has a
duty toensure thaits employees receive the benefit of any refuthdt employer is actings a
fiduciary for thoseemployes.

One ats in a ‘fiduciary capacity’ when the business which he transacts, or the

money or property which he handles, is not his own or for his own benefit, but for

the benefit of another person, as to whom he stands in a relation implying and
necessitating greabnfidence and trust on the one part and a high degree of good
faith on the other part.
United Satesv. Chestmam947 F.2d 551, 568-69 (2d Cir. 199agcordBd. of Managers of
Fairways at N. Hills Condo. v. Fairway at N. HillS03 N.Y.S.2d 867, 869 (2d Dep’'t 1993).

“The common law has recognized that some associations are inherentlyyiduciar
including relationships “between attorney and client, executor and heir, guardiavard,
principal and agent, trustee and trust beneficiary, and semiporate official and shareholder.”
Chestman947 F.2d at 568. Howevethislist is by no means exhaustivaid “the existence of
fiduciary duties in other common law settings is anything but cledr. Id. at 567-68.

What is clear is thahe halmark of a fiduciary relationship is one pdstjandlingof
money or property foa second party’s best intere§ee idat 569 “In relying on a fiduciary to
act for his benefit, the beneficiary of the relation may entrust the fiduciércustody oer
property of one sort or anothierld. “Because the fiduciary obtains access to this property to
serve the ends of the fiduciary relationship, he becomes duty-bound not to appropriate the
property for his own use.Id.

When aremployeris under a duty tensure thaits employees reeive the benefit of

FICA refunds the employer ibandling money for the benefit of the employees and may not

appropriate this money for itself.n& employeis entrusted with the employees’ refunds by
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statute, and tnemployees are entitled to rely on the employer to act for their benkeis . duty
therefore qualifies as fiduciary.
b. Application to What Happened Here

If the Hospital had filed a refund claim for itself, it would have been underuastat
duty to enste thatPlaintiffs also received a refund, either by reimburdtiaintiffs directly or
by including a refund claim fdPlaintiffs. See26 C.F.R. 8§ 31.6402(&¢a)(ii) (2013). Here, the
Hospital did not file a claim for a refundPlaintiffs allege thatinsteadthe Hospitausedthe
value of its own and Plaintiffgotentialrefundclaims as a bargaining chip in negotiations with
the IRS resultingin a more favorable Settlement for the Hospital

Assuming the allegations to be trtiee Hospital receiviea de factaefund or at least
valuefor relinquishing its ownrefundclaimsrelated to Plaintiffswithout consideringplaintiffs,
who received nothingTherefore, aeasonable jury could finghat the Hospital assumed a
fiduciary duty to filefor a rdund on behalf of Plaintiffs, or otherwise reimbuBaintiffs, just as
if it had filed for a refund SeeMuller-Paisner v. TIAA528 Fed. Appx. 37, 41-42 (2d Cir. 2013)
(holding that a reasonable jury could conclude that a party had voluntarily assdichéclary
duty where none existed before).

The Complaintsalso allege that thidospital gained valuable consideration in the
Settlement by gimg up the right to fileefundclaimson behalf of Plaintiffs, and that the
Hospital knew that Plaintiffs were unlikely to file their own timely claims since tepkl
never told them about the need to do Sbhereforethe Hospital likelyretained valu@ot only
from its own potential reind claim, but alsérom Plaintiffs' potentialrefund claimswithout
sharingit with or even informindPlaintiffs. This sounds like a classic breach of fiduciary duty —
an entity in a position of power over the furddsanothemppropriating tbse funds for its own

use. SeeChestman947 F.2d at 569.
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Whether a fiduciary duty existss“necessarily faespecific to the particular case.”
Wiener v. Lazard Freres & C0672 N.Y.S.2d 8, 14 (1st Dep’t 199@ccordEurycleia Partners
v. Seward & Kissel, LLPL2N.Y.3d 553, 561 (2009Abercrombie438 F. Supp. 2d at 274.
Therefore, “a claim alleging the existence of a fiduciary duty usually is bfcuo dismissal
under Rule 12(b)(6).”Abercrombie 438 F. Supp. 2d at 2740n a motion to dismiss, it iften
“impossible to say that plaintiff will be unable to prove the existence of a fiducia
relationship.” Am. Tissue, Inc. v. Donaldson, Lufkin & Jenrette Sec. C8§d. F. Supp. 2d 79,
102 (S.D.N.Y. 2004) (quotinBenato v. George883 N.Y.S.2d 900, 905 (2d Dep't 197&8¢e
alsoApple Records, Inc529 N.Y.S.2dat 283 (holding that “while the contract did not establish
a formal fiduciary relationship, the pleadings were sufficient to raisesae ias to the existence
of an informal one”).

The Secod Circuit has held thathe existence and extent of any fiduciary duay
“be resolved at trial based arncareful review of the partieglationshig. Muller-Paisner 528
Fed.Appx. at 39. At a minimum, f “defendants are in control and possession of the facts which
are decisive of this question,” then “discovery should be permitted” before disgniissiclaim.
Penatg 383 N.Y.S.2d at 905Here,it would be premature to decidénether the Hospital
assumea fiduciary dutywhen entering into the Settlement because all of the relevant facts
regarding the Settlement and its negotiatioage not been discovered and considered.
However, the allegations are sufficient for this claim to survive a motion tasgism

The Hospital argues thavenassuming a fiduciary dusgxisted the Complaints fail to
allege abreachof the duty as the Settlement did not pre®atntiffs from filing their own
protective refund claimsThis argumenis incorrect If the Hosptal had a fiduciary duty tact
in Plaintiffs’ bestinterests when negotiating with the IRS conaegnthe FICA refunds, therthe
Complants sufficiently allege that the Hospitadeached that duty when it put its own interests

above the interests &faintiffsin negotiating the Settlementf an employer filech FICA
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refund claim on its own behalf bekcludedthe employee portion from that claim, as discussed
above, that actwould be a breach @f fiduciaryduty, even thougthe employee could filaisor
herown claim. WhethePlaintiffs could have filed their own claims may tsevant when
discussing mitigation of damages, but cannot absolve the Hospital of its own resipiessibi

Drawing all inferences in Plaintiff§avor, theallegationgegarding this clainare
sufficient to survive a motion to dismis$herefore, the Hospital’'s motion to dismiss Plaintiffs’
claims forbreach of fiduciary duty is denied.

iii. Fraud

The Childer€Complaintassertsa claim against the Hospital for fraud@his claim is
sufficient to survive a motion to dismiss, as the Childers Complaint sufficientlesalibof the
claim’s elements, including a duty to discl@s®l reasonable reliance.

Under New York law, the elements of a claim for fraud are: “(1) a material
misrepresentation or omission of fact (2) made by defendant with knowledge tiiys(8 and
intent to defraud; (4) reasonable reliance on the part of the plaintiff; and({ijimg damage to
the plaintiff.” Crigger v. Fahnestock & Cp443 F.3d 230, 234 (2d Cir. 200@xcord Albert
Apartment Corp. v. Corbo Cb82 N.Y.S.2d 409, 410 {Dep’t 1992).

Where, as here,@aim for fraudis based on a materiamission the complaintlsomust
allege aduty to disclose.SeelLerner v. Fleet Bank, N.A459 F.3d 273, 292 (2d Cir. 2006)
accord Kaufmarv. Cohen760 N.Y.S.2d 157, 165 {Dep’t 2003);see also Mandarin Trading
Ltd. v Wildensteinl6 N.Y.3d 173, 179 (2011 duty to disclose arises “where the parties
enjoy a fiduciary relationship” or “where one party possesses superiotddygmynot readily
available to the other, and knows that the other is acting on the basis of mistaken gadwled
Lerner, 459 F.3d at 292.

The Hospital argues that the fraud claim fails duaéolack of a fiduciary duty on the

part of the Hospital. However, as discussed abibreeChilders Complairdlleges facts
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sufficientfor a reasonablpiry to find that a fiduciary duty arose when the Hospital entered into
negotiations with the IRS that ilcledbargainingaboutthe right to file FICA refund claims
related to Plaintiffs Alternatively, e Childers Complairdlleges that the Hospital had superior
knowledge compared laintiffsregarding FICA tax issugthat theinformation was not

readily available télaintiffs; and that the Hospital leav that absentctionon its partpPlaintiffs
would notfile their own claimdbecausehey knew nothing of the issue.

The Hospital also argues that the fraud claim musbé&ghuse Plaintiffsamnot clam
reasonable reliance on the Hospital's representatioosissionsvhile Plaintiffshadaccess to
all material information, includinthe factthat they could file their own protective claims.
However, the Childers Complaialieges thatPlaintiffs did rely on the Hospital and that they did
not have access to all material informatispecifically, information regardinpe Hospital’'s
Settlement with the IRSThus,the Childers Complaint allegssifficient facts, if proven true,
from which a reasonabjary could find reasonable reliance.

“[R] easonable reliance is often a question of fact for the jury rather than a question of la
for the court.” STMicroelectronics, N.V. v. Credit Suisse Sec. (USA) L,.648.F.3d 68, 81 (2d
Cir. 2011). While “a sopBticated plaintiff cannot establish . . . justifiable reliance on alleged
misrepresentations if that plaintiff failed to make use of the means of verifitaowere
available to it,” this rule does not alter the general rule that “the inquiry [iat@#sonableness
of reliance] is facspecific’ and “the entire contexis to be consideredUniverse Antiques, Inc.
v. Vareika 826 F. Supp. 2d 595, 609 (S.D.N.Y. 20{ihjernal citation omitted) A party’s
failure to show perfect due diligence does not “remove any question of fact withtrestre
reasonableness of their reliancé’re Lavender399 Fed. Appx. 649, 652 (2d Cir. 2010).

Drawing all inferences in Plaintifféavor, theallegations in the Childers Complaint
regarding the fraud claimre sufficient to survive a motion to dismiasidthe Hospital’s motion

to dismisghe fraud claim is denied.
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iv. Constructive Fraud

The Childer€Complaintasserts claim against the Hospital for constructive fratithis
claim is sufficient to survive a motion to dismiss, as the Childers Complaint suffycidietjes
all of the claim’s elements.

“The elements of constructive fraud are the same as those for actual fraud, leatcibyet t
element of scienter is replaced by a fiduciary or confidential oelstiip between the parties.”
Wilson v. Dantas746 F.3d 530, 536 n.2 (2d Cir. 2014) (quotifigmbczyk v. Di Nardo]05
N.Y.S.2d 743, 744 (4th Dep’t 1999pee alsd&*TRADE Fin. Corp. v. Deutsche Bank A&31
F. Supp. 2d 313, 387 (S.D.N.Y. 2008jf'd, 374 F. App'x 119 (2d Cir. 2010). For the reasons
discussed above regarding the claims for fraud and breach of fiduciary duty, lther<Chi
Plaintiffs’ allegations regarding this claim are sufficieanid the Hospital’s motion to dismiss the
constructive ffaud claim is denied.

v. Negligent Misrepresentation

The Childer€Complaint asserta claim against the Hospital for negligent
misrepresentationThis claim is sufficient to survive a motion to dismiss, as the Childers
Complaint sufficiently alleges all of the claim’s elemeimsluding a special relationship
between the parties

“Under New York law, the elements for a negligent misrepresentation claithatr(1)
the defendant had a duty, as a result of a special relationship, to give coomeaiitn;(2) the
defendant made a false representation that he or she should have known was irgatect; (
information supplied in the representation was known by the defendant to be desired by the
plaintiff for a serious purpose; (4) the plaintiff intended to rely and act upon it; arfee(5) t
plaintiff reasonably relied on it to his or her detrimérdlydroInv. Inc. v. Trafalgar Power Ing.

227 F.3d 8, 20 (2d Cir. 200Qyccord Eiseman v. Staté0 N.Y.2d 175, 187 (1987).
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The Hospital argues that this clamust fail becausthe Childers Complaint does not
sufficiently allege a special relationshiygtween the parties and because an empkygioyee
relationship is not a specialationship as a matter of law. The Hospital is correct that
Plaintiffs’ statis asemployees does not establish the requisite special relationship. Hovgever, a
discussed above, the Childers Complalieges facts sufficient for a reasonable jury to fthdt
a fiduciaryduty arose when the Hospital entered into negotiations with the IRS that included
bargaining aboute right to fileFICA refund claimgelated to Plaintiffs

“[T]he standard of a special relationship in the context of a negligent miseepagon
claim is less rigorous than that of a fiduciary dutiusalli Facobry For Gold & Jewellry v.
JPMorgan Chase Bank, N,261 F.R.D. 13, 28 (S.D.N.Y. 2009¥f'd sub nomMusalli
Factory for Gold & Jewellry Co. v. JPMorgan Chase Bank, N382 F. App'x 107 (2d Cir.
2010) . Therefore, the Hospital’'s motion to dismiss the negligent misrepresentaiions
denied.

vi. Negligence

The Childer€Complaintasserts claim against the Hospital for negligendéhis claim is
sufficient to survive a motion to dismjsss the Childer€omplaint sufficiently alleges all of the
claim’s elementsincluding a duty on the part of the Hospital and proximate cause.

“Under New York law . . a plaintiff must establish three elementgtevail on a
negligence claim: ‘(1) the existence of a datydefendant's part as to plaintiff; (2) a breach of
this duty; and (3) injury to the plaintiff as a result therédlfaro v. Wal-Mart Stores, Inc210
F.3d 111, 114 (2d Ci2000) (quotingAkins v. Glens Falls City Sch. Disb3 N.Y.2d 325, 333
(1981).

The Hospital argues that this claim must fail becdliseChilders Complaint does not
sufficiently allegea duty on the part of the Hospital. This is incorréttile the Childers

Complaint does ndadllegethat the Hospital had a duty in the first instance to file FICA refund
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claims on Plaintiffsbehalf or to otherwise advise them concerning their takdses
sufficiently allegethata dutyarose when the Hospital entered into negotiations with the IRS that
included the righto file FICA refund claims related to Plaintiffs

The Hospital also argues that this claim is insuffickmdause¢he Childers Complaint
does notllegethat the Hospital proximately caused any damages, specifically that Plaintiffs
could have received ERA refunds only through the Hospitabstions Thisargumenis also
incorrect. An action may be considered a proximate cause if theré diract relation between
the injury asserted and the injurious conduct allégekh. re Am.Exp. Co. S’holder itig., 39
F.3d 395, 399 (2d Cir. 1994) (quotikiplmes v. Sednv. Prot. Corp, 503 U.S. 258, 268
(1992)). The Childers Complairdufficiently allegs a direct relationship betweéHaintiffs
damages and the Hospital's actions and omissions.

While Plaintiffs failure to file their own protective claims may be relevard to
contributory negligence analysis, it does not necessarily negate proxanatean the part of
the Hospital. Therefore the Hospital’s motion to dismiss the negligence claigersed.

vii. Breach of Contract

The Childers @mplaintassertsa claim against thilospital for breach of contract.
However, theChilders Complaint fail$o plead adequately a claim for breach of either an
express or an implied contract.

Under New York lawthe elements of a claim for breach of contract ‘qfg the
existence of an agreement, (2) adequate performance of the contract by th& (Bibteach
of contract by the defendant, and (4) damagé&sernity Global Master Fund Ltd. v. Morgan
Guar. Trust Co, 375 F.3d 168, 177 (2d Cir. 2004) (internal quotatiarks omitted)accord
Palmetto Partners v. AJW Qualified Partne®21 N.Y.S.2d 260, 264 (2d Dep’'t 2011).

Regarding the first element, to plead the existence of an agreementpkint must

“allege theessential terms of the partiggirported contract ‘in nonconclusory language,’
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including the specific provisions of the contract upon which liability is predi¢atsirohi v.
Trs. of Columbialniv., 162 F.3d 1148, at *2 (2d Cir. 1998) (quotSud v. Sud621 N.Y.S.2d
37, 38 (1st Dep’t 199%)see als&aro Licensing, Inc. v. Cinmar, In¢/79 F. Supp. 276, 286
(S.D.N.Y. 1991) (dismissing counterclaims for breach of contract where paaticular
provision of any agrement [was$et forth in the pleading).

A complaint‘fails to sufficiently plead the existence of a contrafcit does not provide
“factual allegations regardinigpter alia, the formation of the contract, the date it took place, and
the contract’s major ternis Valley Lanendus. Co. v. Victoria's Secret Direct Brarth5 Fed.
Appx. 102, 104 (2d. Cir. 20129pe alsdBerman v. Sugo LLG80 F. Supp. 2d 191, 202-03
(S.D.N.Y.2008)(dismissingcounteclaims for breach of contract whetke pleadinglid “not set
forth a single fact relating to the formation of the contract, #te d took placethe contract’s
major termsthe parties to the contract, [pine other party’shssent to its termis

Here, the Childer€omplaintalleges, in a conclusory fashion, that there was “an express
contractual relationship between the parties, ibdbesnot includeany details regarding this
alleged express contract, including the date it was entered into or its sudiject ivioreover,
the Childer€Complaintfails toallege anyspedic provisions of the contract, but sim@ijeges
that the Hospital breached the implied covenant of good faith and fair dealing.

“Under New York law, the implied covenant of good faith and fair dealing inheres in
every contract.”Travellersint’l, A.G. v. Trans World Airlines, Inetl F.3d 1570, 1575 (2d Cir.
1994);accord Dalton v. Educ. Testirgerv, 87 N.Y.2d 384, 389 (1995). However, g
implied covenant can only impose an obligatcamsistent with other mutually aagd upon
terms in the contract” and canrfatld [ ] to the contract a substantive provision not included by
the parties.”Broder v. Cablevisiosys.Corp, 418 F.3d 187, 198-99 (2d Cir. 2005) (internal
guotation marks omittedyécondalteration in original)accord Sabetay v. Sterling Drug, Inc.

69 N.Y.2d 329, 335 (1987).
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The Childer€Complaintalleges that the Hospital breached the implied covenant of good
faith and fair dealing by entering into the Settlement and by failing to disclosertieedethe
Settlement to Plaintiffbefore the time to file their FICAefund claims expired. However,
becaus¢he Childer€Complaint does not allege any mutually agreed upon terms of the alleged
express contract, including any terms consistent with an obligation to retmairehtering into
the Settlement do disclose its terms to Plaintiffd does not adeately allege a breach of the
implied covenant of good faith and fair dealing.

The Childer€Complaintalso allegethat the Hospital breached an implied contract
between the parties requiring the Hospital to “take all reasonable measurkscteacal refad
any FICA taxes wrongfully withheld from Plaintiffs"Under New York law, ‘[a] contract
implied in fact may result as an inference from the facts and circumstdribescase, although
not formally stated in words, and is derived from the ‘presumed’ intention of thegaesti
indicated by their conduct.”Leibowitz v. CornelUniv., 584 F.3d 487, 506-07 (2d Cir. 2009)
(quotingJemzura v. Jemzur&6 N.Y.2d 496, 369 (197pbjalteration in original). A contract
implied in fact is as binding as one that is express, and simitaguites such elements as
consideration, mutual assent, legalaaty and legal subject matter.1d. (quotingMaas v.

Cornell Univ, 94 N.Y.2d 87, 93-94 (1999)).

The Childer€Complaintdoes not allege any conduct on the part of the Hospital, or any
other facts, sufficient to infer an intention on the part of the Hospital to be bound in htra
relationship with Plaintiffsegarding FICA taxes a@ufficient to infer that the Hospital received
consideration for entering intbe alleged agreemen$ee Ancile Inv. Co. v. Archer Daniels
Midland Co, 784 F. Supp. 2d 296, 304-06 (S.D.N.Y. 2011) (dismissing breach of contract claim
where the plaintiff did not allege facts suggesting that the defendant intended to be bound to the

terms of the alleged implied contract).
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Thus, the Childer€omplaint failsto allege the existence of an agreenieitveen
Plaintiffs and the Hospital, either express or implied. Additign#ie Childers Complaint does
not allegethat Plaintiffsperformed theiown obligations undeainyof the alleged contracts
Accordingly, the Hospital’'s motion to dismiss the Childers Plaintiffs’ claim feath of
contract is granted.

C. Statute of Limitations

The Hospital argues that all of Plaintiftdaims are timdarreddue tothe applicable
statutes of limitationswhich, under New York lawgre eithethree or six year$ However,
none ofPlaintiffs’ claimscan be found to biéme barred as anatter of lawat this stage of
litigation.

i. Accrual

As it has been established that the Hospital hadihal duty to act on Plaintiffs’ behalf
with regard to their tax refundthe alleged wrongful a@nd/or breach took place, atiekrefore
Plaintiffs’ claims accruedyhen the Hospital negotiated aextered into the Settlement1999.

These lawsuits were both filegpproximately 14 years latar August 2013

2 The statute of limitations for unjust enrichment is six years from the allegedfwiaat.
Whittemore v. Ye®77 N.Y.S.2d 15 €1Dep’t 2013). The statute of limitations for breach of
fiduciary duty is three years from theegjed breach, but where based on actual fraud, six years
from the alleged fraud or two years from the date the party discovered or, williligeece,

could have discovered iKaufman v. Coherv60 N.Y.S.2d 157, 164, 1675(Dep’t 2003). The
statute ofimitations for fraud is six years from the date of the alleged fraudulent acb orelavs
from the date the party discovered or, with due diligence, could have discovde@it167.

The statute of limitations for constructive fraud is six yearsfthe date of the alleged fraud.
Jaliman v. D.H. Blair & Cq.964 N.Y.S.2d 112, 114 {1Dep’t 2013). The statute of limitations
for negligent misrepresentation is six years from the date of the allegegpragentationEspie

v. Murphy 825 N.Y.S.2d 537, 539 (2d Dep’t 2006). The statute of limitations for negligence is
three years from the alleged negligent &ator v. Bauman833 N.Y.S.2d 811, 812 (4th Dep't.
2007).

3 Plaintiffs argue that thie claims did not accrue until, at tharest, March 2010 when the IRS

announced that the Student Exemption was applicable to medical residents andgthteeefor

claims for which there is a sitear statute of limitations were timely brought in August 2013.
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ii. Fraud Discovery Accrual Rule

Plaintiffs argue thatheir fraudand breach of fiduciary dutgtaims are timely under the
applicable tweyear statutes of limitationsecause these clairdgl not accrue untiPlaintiffs
could have discovered the alleged underlying fraud, which they argue was ntiteirtdspital
disclosed the terms of ti&ettlement sometime in 201®laintiffs are correctf it is determined
on a full factual record théihey could nohave discovered the alleged fratiatough diligence,
until a date less than two years before the filing of these lawsuits

According to he fraud discovery accrual rule, a claim for fraud is timely if it is
commenced within two years from the date the party discovered the fraud or, withighrecd|
could have discovered iSeeKaufman 760 N.Y.S.2d at 167. The discovery accrual rule also
applies to fraud-based breach of fiduciary duty claims, but not to constructivefagud. See
id. at 167, 167 n.4.

“An inquiry as to the time that a plaintiff could, with reasonable dikge have
discovered the fraud turns upon whether a person of ordinary intelligence possesseddaowl
of facts from which the fraud could be reasdpaferred.” Id. at 167(internal citation and
guotation marks omitted). Here, nothing in trentplaintsclearly shows that the fraud and
breach of fiduciary dutglaimsare untimely When Plaintiffs discovered or could have
discoveredthrough diligencethe alleged fraud will need to be determined on a full factual
record.

iii. Tolling

Plaintiffs arguehat the statutes of limitations on all of their claish®uld be tolled due

to the Hospital’'s concealment of the Settlemehtecision regarding whether tolling is

appropriate and for how loragsowill need to be made on a full factual record.

This is incorrecbecause, as discussed above, the claims accrued at the time of the alleged
wrongful act.
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“[T]he law is clear that fraudulent concealment of the existence of a cause of alt$ion to
the running of the statute of limitationsStone v. Williams970 F.2d 1043, 1048 (2d Cir. 1992)
accordSchirano v. Paggioli472 N.Y.S.2d 391, 393-94 (2d Dep’t 1984)A}' defendant may be
estopped to plead the Statute of Limitations where plaintiff was induced by fraud,
misrepresentatioar deceptiorto refrain from filing a timely actiof (internal quotation marks
omitted). Whether adefendant should bestopped from asserting the stataf imitations as an
affirmative defensei$ not a question of law, but rather a question of fact, which should be fully
developed and determingat] trial.” Schirang 472 N.Y.S.2d at 394.

“[A] statute of limitations may be tolled due to the defendant’s fraudulent concedlmen
the plaintiff establishes that: (1) the defendant wrongfully concealed aldsats relating to
defendant’s wrongdoing; (2) the concealment prevented plaintiff's discovéng ofature of the
claim within the limitations period; and (3) plaintiff exercised due diligence irupgshe
discovery of the claim during the period plaintiff seeks to have toll&d¢h v. Christie'sntl
PLC, 699 F.3d 141, 157 (2d Cir. 2D (internal quotation marks omitted)ft the plaintiff so
establislesthese three factshenthe statute of limitationsdoes not begin to run until the
plaintiff either acquires actual knowledge of the facts that compriseusg cd action or should
have acquired such knowledge through tker@se of reasonable diligenceCerbone vint'l
Ladies' Garment Workers' Unipii68 F.2d 45, 48 (2d Cir. 1985) (internal quotation marks
omitted)

The Hospital argues thdte statutes of limitations should rix tolledbecausdlaintiffs
complaintsfailed to plead facts establishing the right to tolling, specifically factseraimgy due
diligence. This is incorrect.As discussed above, a complaint does not neeahttoipate
potential affirmative defenses, such as the statute of limitations, and to affilgnpteassd facts

in avoidance of such defensed®Abbas 480 F.3d at 640.
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V. Conclusion

For the reasons discussed above:H{&)Hospital's motion to dismiss all of Plaintiffs
claims for lack of gbjed matter jurisdiction is DENIED; (2) the Hospital’'s motion to dismiss
Plaintiffs’ claims for unjust enrichment is DENIED; (3) the Hospital’'s motion to dismiss
Plaintiffs’ claims for breach of fiduciary duty is DENIED; (4)& Hospital’s motion to disiss
the ChildersPlaintiffs’ claim for fraud is DENIED(5) the Hospital's motion to dismiske
Childers Plaintiffs’ taim for constructive fraud is DENIE6) the Hospital's motion to dismiss
the Childers Plaintiffs’ claim for negligent misrepresentatioDENIED, (7) the Hospital's
motion to dismisshe Childers Plaintiffs’ claim for negligence is DENIE&Nnd(8) the
Hospital's motion to dismisthe Childers Plaintiffs’ claim for breach of contract is GRANTED.
SO ORDERED.

Dated:June 23, 2014
New York,New York

7/144%

LORNA G. SCHOFIEL
UNITED STATES DISTRICT JUDGE
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