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UNITED STATES DISTRICT COURT USDC SDNY
SOUTHERN DISTRICT OF NEW YORK DOCUMENT Ly FILED
.. ONICAL
SHARON HAWKINS , derivatively on behalf of I;‘)IE)%?R
MEDAPPROACH, L.P., and individually DATE FILED: __7/29/2020
Plaintiff,
-against-
MEDAPPROACH HOLDINGS, INC., andW. 1:13<v-05434(ALC) (SDA)
BRADLEY DANIEL
Defendants. OPINION AND ORDER
-and-
MEDAPPROACH, L.P.,
Nominal
Defendant.

ANDREW L. CARTER, JR., United States District Judge:
INTRODUCTION

This case involves a complex web of entities created to invest in the development,
production and sale of the abortion drug mifepristtméhe Third Amended ComplainBlaintiff,
who has invested in this endeavor through a limited partnership, assertsvdeandtindividual
claims against the limited partnership's corporate general partner and sole
shareholderfirst, Plaintiff asserts a claim of breach of fiduciary duty in connection with
Defendants' alleged bddith refusals to alter dax-inefficient corporate structure (Count
IV). Second Plaintiff asserts another claim of breach of fiduciary duty in connection with the
distribution of a 10% interest in one of the venture's entities. (Counthitd, Plaintiff asserts
individual clains of breaches of fiduciary duty and contract based on Defehaatitsolding of
distributions on Plaintiff's limited partnership investments. (Count VI and VIl allyinPlaintiff
asserts a breach of fiduciary duty in relation to certain payments ma@&6nand 2017Upon
careful consideratiorefendants’ motion to dismiggirsuant td-ederal Rule of Civil Procedure

23.1isGRANTEDIn part Defendants’ motion for summary judgmenGRANTED as to Counts
1
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IV, V, VI and VII. As to Count VIII, Defendants ation for summary judgment is GRANTED in

part and DENIED in parPlaintiff's motion for summary judgmentENIED.

BACKGROUND
Defendant MedApproadh.P. (‘MedApproach”)is aDelaware limited partnership, that is
one of the web of entities involved in the mifepristpngect ( the Projecy. (Plaintiff's Response
to Defendants' Statement bihdisputedMaterial Facts in Support of Defendants' Motion for
Summary JudgmentRSUMF’), ECF No. 247 1, 15.)Its General Partner isled Approach

Holdings (“Holdings”) which isowned and controlled byv. BradleyDaniel. (RSUMF{ 12-13.)

Plaintiff Sharon Hawkins is a limited partner MedApproach holding 88.18% of the
shares therein. (RSUMIF3.) She is the succes in interest to her husband, Gregory D. Hawkins.
(RSUMF194-5.) Though Mr. Hawkins transferred his interest in MedApproadhrso Hawking
he has acted am agent for Mrs. Hawkins and conducted discussions about the Project on her
behalf. (RSUMFY 7.)

Apart from the Parties, a few other entities involved inRfaectare relevant her®anco
Laboratories, Inc.“Panco Lab%), holds the license fronfPopulation Council “Popco”) to
manufacture, market, and distribute mifepristqRSUMF 18.) Darco Labs is owned by Danco
Investors Group, L.P.“Dancd), the General Partner of which .D. Management, Inc.
(“NDM”). (RSUMFY 19, 21.) NDM is 75% owned by MedApproa¢RSUMF{ 22.)

Pursuant to a 1997 Irrevocable Proxy and Power of Attorney, Mr. Daniel arglangn
Dr. Jeffrey Rush are Proxy Holders entitled to vote the shares of NDM. (R§@2®}-The Proxy

Holders, by virtue of their control over the voting shares of NDM, effectively dah&droject.
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(RSUMF{ 30.) Absent this proxy, Mrs. Hawkins would control the Project by virtue of her 88.18%
ownership of MedApproach, which owns 75% of NDMSBMF | 86.)

Mrs. Hawkins previously challenged thalidity of this proxy in this mattedn August
2014, the Court granted the Defendants' motiatigmiss three proxyelated claims contained in
a First Amended Complaint filed by Mrs. Hawkins as presumptively untimely, denied Def€nda
motion as to three other claims, but granted Mrs. Hawkins leave to repleathasdiemissed
claims.Hawkins v. MedApproach Holdingsinc., No. 1:13€v-05434 (ALC) (DF), 2014 WL
3926811(S.D.N.Y.Aug. 11, 2014)In November 2015, the Court again dismissed as untimely the
three proxyrelated claims that Mrs. Hawkins had reasserted in her Second Amended
Complaint.Hawkins, 13Civ. 5434, 2018VL 8480076(S.D.N.Y.Nov. 30, 2015).

Now, the Court turns to the claims remaining in the Third Amended Complaint.

1. Count IV: TaxRestructuring

NDM was, from its inception, &C Corporatoih (RSUMF §52.) As a“C Corporation,”
NDM pays state and federal taxes on distributions made from Danco Investyesthat money
is in turn distributed to MedApproach and eventually to MedApproach’s limited partmeos
must then pay tax again on their respective shafsintjff's Response to Defendants’
Counterstatement dfndisputed Material FactBursuant to Local Rule 56.1(BJoMF”) ECF
No. 253 1 36.)

Beginning in 2008, Mr. Daniel and Ms. Angelia Van Vranken began to consider the
possibility of reorganizing NDM in #hfuture to secure tax benefi{RSUMF 1 62.) Since 1997,
Ms. Van Vranken has been Chief Financial Officer, or served in a similar position, at
MedApproach and Danc@ECF No.235  5) Although she does not have a formal employment

relationship with NDMshe functions as the CFO there as WBICF No.235 | 5.)Along with
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Roy Kamovsky, who is the Chief Executive Officer of Danco, she meets with Mr. Dadi&ra
Rush on a regular basis to manage the affairs of the Project and the vari@ssientihed.(ECF
No. 235 1 6.)

On or about January 9, 2009, Mr. Daniel provided Mr. Hawkins with a written proposal to
change the corporate structure of NDM into a pass thro@gborporatioh for federal income tax
purposes (theJanuary 2009 Proposal(RSUMF Y 71.) Becausdhe shars of an S Corporation
couldnotbe owned by passthrough entities such as MedAppraaebrganization of NDM into
an S Corporation would require that the shares of NDM stock be transferred to theudivi
limited partners of MedApproach, including Midawkins. RSUMF  67-68.)If done on a pro
rata basisMrs. Hawkins, who owned 88.18% of MedApproach, which owned 75% of NDM,
would become a majority and controlling owner of NDM, and thus would control the Project.
(RSUMF | 86.) Instead, the January 2009 Proposal anticipated thatshareholdersvould
reaffirm the proxy

Mr. Hawkins was consulted about the January 2009 Proposalgitded at the time that
the January 2009 Proposal would hdkie desired effect oéliminatingtax on NDM at the
corporate ével. RSUMF § 73.) However, Mr. Hawkins did not consent to the January 2009
Proposal because he did not want the proxy to remain in gRS&IMF  78-81, 93.)The other
MedApproach partners would not consent to the removal of the pRSYINIF 1 87-88.)

In Count IV of herThird Amended ©mplaint, Mrs. Hawkinslaims that Defendants
breached their fiduciary duties when they faile@nact the tax restructurin§he argues thadr.
Daniel declined a proposal that would maximize the value of NDM, the sole asset of

MedApproach, to entrench his control of MedApproach via the proxy. Mrs. Hawkins therefore
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seeks injunctive relief compelling Defendants to take all appropriateactéresary to eliminate
thedouble taxationas well as compensatory and punitive damages.

In 2014, during the pendency of this lawsuit, Mr. Daniel, proposed a reorganization of
NDM into an S Corporation that would reserve the Hawkinses right to challengeothe p
(RSUMF 111194-95.) The Hawkinses did not accept this propo$BISUMF 11 96-97.) In 2016,
when the Parties engaged in settlement falkisis and the Tennessee mattee proxy remained
a sticking point (RSUMF 11 98-99.) This Court adjudicated a spute between the Parties
regarding the meaning of a writimgade during the settlement conference which stak: rata
distributionof nonvoting shares of NDMo beneficial owners with voting shares distributed to
Brad Daniell Next to this item, the following appears{Subject to attorney review and
discussion).”"Hawkins on behalf of MedApproach,.P. v. MedApproach Holdings, IncNo.
113CV05434ALCSDA, 2018 WL 1371404, at *1 (S.D.N.Y. Jan. 9, 20&pprt and
recommendation adoptedo. 13CV-05434 (ALC), 2018 WL 1384502 (S.D.N.Y. Mar. 15,
2018). The Parties did not agree on a term related to voting rigtaskins on behalf of
MedApproach, L.P. v. MedApproach Holdings, Inc.No. 13CV-05434 (ALC), 2018 WL
1384502, at *1 (S.D.N.Y. Mar. 15, 2018).

2. Count V: 10%nterest Distribution

In 1996, Popco learned of an earlier criminal conviction of a founder of the Pamelct,
threateneda withdraw the sublicenger mifepristoneunlesghe founder'sontrol over the Project
was eliminated. (RSUMHP 28.) Popco also insisted that investors in the Project be given the

opportunity to have their interests bought back if they elected to BSOUMF{ 34.)
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The aforementionegbroxy agreement addressed Popco's concern about the criminal
founder's control. To comply with Popcalemand that investors be able to have their interests
bought back, Mr. Daniel, Mr. Hawkins and othamnsiated aRescission OffefRSUMF{ 35.)

The Rescission Offer involved obtaining investments and maintaining invesasco,
as well as obtaininfinancing from other sourcelRSUMF 9 36.)It also created potentialcarried
interestin Danco forNDM. (RSUMF{ 38.)

The Rescission Offer Memorandum, which was distributed to the original investors to
describe the transaction (RSBM 37), explained:

Following completion of the Offering and assuming all of the Offered Interests are
purchased, all Limited Partners will collectively possess a Percentage Interest of
approximately 70% and the General Partner will possésareed Percentage Interest o
approximately 30%. . . .

It is important to note that the General Partner's interest in the Partnershiauised or
“residual interest. Until the Limited Partners receive cash distributions from the
Partnership in the aggregate amount of their capital contributions, Limited Bastter
receive 99% of the cash distributions from the Partnership with the General Partner
receivirg only 1 % of such distributions. Thereafter, cash distributions will be made in
proportion to each Partner's Percentage InterestqA0% to the Limited Partners and 30%

to the General Partner assuming full subscription under the Offering). (RS3BIECF

No. 230-14, at 36.)

The memorandum algndicated that the carried interest wotimbmpensate the General Partner
and the Proxy Holders(CoMF 1 65.)

A few monthsearlierMr. Hawkins had negotiated and approved an agreesigmed by
the proxy holders regarding the allocation of tlaeriedinterest. (RSUMP] 40.) The “Certain
Compensation Matters Agreemérdate May 18, 1998 says:

Assuming that the General Partner's interest in the Partnership is reset at a total of 30
percentage points, such total of 30 percentage points shall be allocated as &sllow
additional compensation for past and future services to the indicated individuals

To Freeman, 4 points in respect thie business of the Partnership relating to the
abortifacient indications of mifepristone (th&bortifacientBusines%) and 10 points in
respect of the neabortifacient indications of mifepristone, whether such other indications
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are exploited through thexisting Partnership, one of its existing subsidiaries or a new
company (Other Indication Businesy to Daniel, 4 points in respect of the Abortifacient
Business and 10 points in respect of the Other Indications Business; aadAppioach,

2 points inrespect to the Abortifacient BusinesRSUMF 1 39; ECF N0 230-17 at 2.)

The Rescission Offer was successful, and left NDM with slightly more 36&6 of the
economic interests of DancdRQUMF § 114.)By 2010, Danco’s Limited Partners had received
cashdistributions from the Partnership in the aggregate amount of their capital contributions
(RSUMF 1] 144.) Thereafter, on July 1, 2010, itheputed 10%nterestin Dance—10.8601%t0
be precise-was transferred from NDM as follows: 4% to Mr. Daniel, 3.31% to Dr. Rush, 1.3781%
to Dr. Hipp and 2.172% to MedApproacRJUMF | 145.)

Mr. Daniel distributed portions of the 10#tterestto people besides those named in the
Certain Compensation Mattersgheement, himself and Mr. Freemaft the timeit was
contemplated that Mr. Rush would leave the Proxy Holder poskiowever, he remasa Proxy
Holder and Mr Freeman retired before passing aw@®SUMF  33.) Dr. Hipp was not a proxy
holder and was rniaeferenced in any agreement. Defendants explain thgeticentage interest
that was transferred to Dr. Hipp represented a portion of equity that was due to the étdexg H
that Mr. Daniel and Mr. Rush voluntarily reassigned to Dr. HigoMF 1 65.)

Mr. Daniel warned Mr. Hawkins of his intention to distribute the 108restefore 2010.

In 2008, Mr. Danietold Mr. Hawkinsvia emailthat he intended to transfer part of the li@%érest

to Mr. Rush as Proxy HoldgfRSUMF11127-129.) Mr. Hawkins opposed the transf&@SUMF

1128-129.) In a January 2009 email to Mr. Hawkins, Mr. Daniel implied his intetnatsfer to

Mr. Rush and others, referring to th£0.8601 percent interest that is being allocated to proxy

holders, et cetera. . .” At that time, Mr. Hawkins again disputed the allocatioisYRIF 1 130.)
From July 2010 onward, the Hawkesreceived and retained their share of distributions

from Danco in connection with&?2.172% interedransferredo MedApproach.RSUMF {146.)
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As early as March 28, 2011, Mrs. Hawkiaseived financial reporting indicating that she held an
interest in DancoRSUMF ] 149.)

In Count V, Mrs. Hawkins claims, derivatively on behalf MedApproach, MatDaniel
breached his fiduciary dutyy transfering the10% interestin Danco She seeks the return of the
transferred interests, and an award of damage

3. CountVI and VII: Withholding Distributions

On December 20, 2011, Holdings filed a lawsuit against Mr. and Mrs. Hawkins in the
United States District Court for the Middle District of Tennessee ‘Tl@nessee lawsuij.
(RSUMF 1 151, MedApproactHoldings, Inc. v. HawkindNo. 3:11¢v-01199, ECF Nol (M.D.
Tenn.).)

The Tennessee lawsuit allegeder alia, that, toavoid paying management and other fees,
the Hawkinses fraudulently induced Mr. Daniel and Holdings to permit the transtertafn
interests in the Project (their interests in MedAygmh, DIG Equity and DIG Special Assets) to
entities Mr. Daniel was told were third parties, but were in fact controlled by diakiklses
(RSUMF Y 152.)

In the leadup to filing the complaint, on December 3, 20MY, Daniel advised Mr.
Hawkins of the pssibility he would pursue aoffsetof her profit distributions to satisfy the fees
he believed were owedRSUMF Y 166.) The Complaint, filed several days later, indicated that
Plaintiff had“setoff” and “set asidé and retaied profit distributions due Mrs. Hawkinsom
interests in the Project for management and profitgpation feesvir. Daniel believed Holdings
was owed(MedApproachHoldings, Inc. v. HawkinsNo. 3:11¢v-01199, ECF No. If 23, 27
(M.D. Tenn).) From the filing of the lawsuit tduly 23, 2013Mr. Daniel caused/ledApproach

to withhold $439,805.71n Mrs. Hawkinss distributions (RSUMF { 168-69.)On the advice of
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counsel, the withheld amounts were held in an intdreating partnership reserve account in
MedApproach’s name and taxpayer identification numbe3\ RF 11160, 171.)

After twice being granted dismissal of Holdings' complaint in part or in whbk
Hawkinses answered an amendedhplaint on August 5, 201®8edApproachHoldings, Inc. v.
Hawkinsg No. 3:11¢v-01199, ECF Ns. 46-48 (dismissing complaint);64-65 (dismissing
complaintbesidedraud and civil conspiracy claims pertaining to the loss of managemeribfees
acertain entity; 70 (answer to amended complaif®).D. Tenn.).)The Hawkinses did not assert
any counterclaim challeimig the withholding of thedistributionsin the Tennessee lawsuit
(RSUMF177.)

In Count VI, Mrs. Hawkins sues individually for breach of contriats. Hawkins claims
that the withholdig of her distributions violated the limited partnership agreement, which psovid
in part that'The General Partner [i.e., Holdings] shall not have the authority without thenwritte
consent or ratification by all the Limited Partners to. . . [pJossesadPsinip property or assign
rights to specific Partnership property for other than a Partnership purgdsed Amended
Complainty 62.) As Mrs. Hawkins sees it, the withholding was notadPartnership purpose
because the Tennessee claims would have benefited only Holdings and Mr. Daniellpersona

In Count VII, she sues for breach of fiduciary duty in relation to the saménambth
counts, Ms. Hawkins seeks damages to compensate for the full amoustrdiutions withheld,
interest, and punitive damagé$owever, in the papers for the instant motion to dismiss, Mrs.
Hawkins seems to concede that she received the money owed her, and is only see&stg inter
(ECF No. 228 at §“Shortly after the Tennessee Case was reduced to virtually nothing, Mrs.

Hawkins received approximately 1.3 million of previously withheld distributions from the
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MedApproach Entities, but she has never received adequate compensation far tfie¢hesise
of her money for 18 monthg.)

4. Count VIII: 2016 and 2017 Compensation

During 2016 and 2017he general ledger of NDighowsthat Ms. VanVranken and Mr.
Daniel were paid moneslassified therein asonsulting and contract labor.

Mr. Daniel and Dr. Rush determined that Mr. W&nankenshould be paid $500 per month
for regular services supplied to NDM. (RSUMIE99.) These payments began in 2013. (RSUMF
1199.) In addition, the Proxy Holders determined that Ms. Van Vrankeid be compensated
for extra time spent in addressing the needs of the instant lawsuit, at a rate cinbBaur.
(RSUMF{201.)

For 2016, the ledger indicates that Ms. Van Vranken was paid $7@,06@nsultingand
paid $6,000 for contract laborECF No. 2®-31, at 1011.) Invoices in the record purport to
summarize 112 hours Ms. Van Vranken worked for NDM in 2016, for which she was due $25,200.
(ECF No0s.230-76 at MEDO00157745.) It also indicates that she was overdue $123,000 from
prior years, ad, having been paid $76,000, was still owed $73,0BCH Nos.230-76 at
MEDO00015775.)

For 2017, the general ledger indicates that Ms. Van Vrankasn paid $8®00 in
consulting fees and $@O0for contract labor. (ECF No. 238 at10-11) An invoice puporting
to summarize the houtds. Van Vranken worked during 2017 indicates that she devoted 57 hours
to NDM, for which she was due $12,83&QF No.230-/7 at MED00015776.) She was paid
$86,000 that year, which covered the $73,000 balance from the gagrayd resulted in a credit

of $175. (ECF No. 230-77 at MEDO0015777.)

10
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Mr. Daniel's compensations circumscribed by multiple agreements. The Certain
Compensation Matters Agreement, which Mr. Hawkins approved, establishedd-lbasg-
adjusted $300,000 per annum rate of pay for Mr. Dani€lrfautine management servi€¢e€go
the General Partner and for services as a Director/Proxy Ho([R8UMF {139, 188; ECF No.
230-17 at MED00014074.)

For the other proxy holders, it established a $50,000 annual retainer plus $2,500 per diem
for Mr. Rush and $3,000 per diem for the late Freefitan to exceed $250,000 per year per
individual, unless otherwise agreed by the Proxy Hold€ECF No. 23617 at MED00014074.)

It also provided thdt[tlhe undersigned [proxy holdershall use commercially reasonable efforts
to cause the Partnership to compensate Messrs. Freeman and Daniel, at customargtegrket
for such additional special services as they provide: to the Partnership from time to time in
connection with such matters as public offerings, mergers, sale of asgatsitiac of produts
and/or assets, other business combinations and raising CagEdlF No. 23017 at
MEDO00014074-75.)

On August 1, 1998, NDM and Danco entities also entered an Indemnification Agreement.
This agreement provided in part:

The Enterprise, and each of the entities comprising the Enterprise (coligecthe
“Indemnitor$), jointly and severally, covenant aadree to indemnify, defend and hold
harmless MedApproach (in its capacity as a stockholder of the Generarpalte Proxy
Holders, the directors, officers, employees, agents of any of the Enterptiies entheir
affiliates, and the respective heirs, personal representatives, successors, assigrs, partn
employees and agents of each of the foregoing (individually;lratemnitee” and,
collectively, the"Indemnitees}, to the fullest extent permitted by applicable law in effect
on the date here@ind as such law may from time to time be amended, but, in the case of
such amendment only to the extent that such amendment permits the Enterpaseléo pr
broader indemnification rights and protection than the law permitted thepEs¢eto
provide before such amendment. Without in any way limiting the scope of the
indemnification provided by this Agreement, the Indemnitors will indemnify the
Indemnitees, and each of them, for any amount which an Indemnitee is or becothes lega

11
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obligated to pay becausé any claim or claims made against the Indemnitee as the result
of any act or omission or neglect or breach of duty, including any actual or alleged error or
misstatement or misleading statement, whichltidemnitee commits or suffers while
acting to ag degree in his, her or its capacity described above, and solely because of the
Indemnitee serving in that capacity, the payments which the Indemnitors shaibiag¢eabl

to make hereunder shall include, without limitation, damages, settlements, jdgme
costs and expenses (including reasonable attorneys- feegjprapdnsation for time

spent by a Proxy Holder in attending to or dealing with such claim or claims at the

per diem rates set forth in that certain letter agreement dated May , 1998, gnd

among the General Partner, the Proxy Holders and MedApproach.(RSUMF{184-

185) (emphasis added.)

Mr. Daniel contends that these agreements establish that he is entitled twbissatary,
plus payment for time spent on legal matters up to $3000 pe(RBWMF 1 205.) It is not clear
what text in particular leads Mr. Daniel to such conclusion, but the Court notes that $3t@00 is t
per diem for the late Mr. Freeman in the Certain Compensation Matters Agredvit Daniel
backed out an hourly rate of $550 dollars by dividing $3000 by 8, and adjusting for inflation.
(RSUMF 1 205.)

In 2016, the general ledger indicates Mr. Daniel was paid $70,000 in consultingdees a
$152,250 for contract labofECF No. 28-31, at10-11) In 2017 ,Mr. Daniel was paid $18000
in consulting fees, and $79,567.52 for contract lad&€CH No. 23632 at10-11) In support of
this pay, Mr. Daniel kept records of legal work performeminf 20132017 for NDM. These
indicate that he worked the following number of hours, andduasthe following amount based
on$550 hourly ratel28.5 hours, $70,675 (201BCFNo. 23079 at MED00015682537.5 hours,
$295,625 (2014, ECF No. 230-80 at MED00015702); 151.5 hours, $83,325 EXDAH0.230-
81 at MED000157D); 117 hours$64,350 (2016, ECNo. 230-82 at MED0001578); 65 hours
$35,750 (2017, ECNo. 230-83at MED00015749. These amounts exceed the 2016 and 2017

payments.

12
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Mr. Rush, the other proxy holdetidn’t specifically recallapprovingMr. Daniel's 2016
payments orither 2017 paymentsHowever, herecalled approving Mr. Van Vranken's 2016
payment(ECF No. 230-7at 78:20-79:9, 82:21-83:2DMr. Rushalso testified that hepoke to
Mr. Daniel and Ms. Van Vranken about the payments, and to Mr. Daniel about the agreements
pursuant to which he believed he was being paid but did not reviderlyingtime logs. (ECF
No. 230-7at 79:10-81:25.)

In Count VIII, Mrs. Hawkins claims that tH#016 and 2017 payments to Ms. Van Vranken
and Mr. Danielwere unauthorized payments not in the interest of NDBfivately on behalf of
MedApproach, and through MedApproach on behalf of NDM, Mrs. Hawdae&s damages and
disgorgement.

DISCUSSION

1. Motion to Dismiss

Before considering the Partieg'oss motions for sumary judgment, the Court considers
whetherMrs. Hawkinsis an adequate representative pursuant to Federal Rule of Civil Procedure
23.1.The Court is bound by Second Circuit law on this procedural id&WRTI,LLC v. Singal
No. 17 CIV. 7206 (CM), 2018 WL 6332907, at *10 (S.D.N.Y. Nov. 12, 2018).

Rule 23.1 provides that a derivative actfonay not be maintained if it appears that the
plaintiff does not fairly and adequately represent the interests of shareholdesbers who are
similarly situated in enforcing the right of the corporation or associatied. R. Civ. P. 23.1(a).
Because representative shareholders seek to protect the interests beyomehtpensonal stakes
in a corporation, the representative stands in a fiduciary relationshipheittorporation and the

other shareholderSeeCohen v. Beneficial Indus. Loan Cqrp37 U.S. 541, 548 (1949).

13
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An adequate representative must have the capacity to prosecute a derivative swishjigor
and needto be free from interests that are antagonistic to the interests of theSdassg, Sweet
v. Bermingham65 F.R.D. 551, 554 (S.D.N.1975). Courts consider a number of factors bearing
on the adequacy of representation, including:

1. Economic antagonissrbetween the representative ataks;

2. Other litigation pending between the plaintiff anddbé&ndants;

3. The relative magnitude of the plaintiff's personal interestatters beyond the scope of
the derivative action, asompared to his or her Briest in the derivative action;
4. The plaintiff's vindictiveness towards the defendants;and

5. The degree of support the plaintiff receives fromathner shareholders that he or she
purports to represend. Moore et al., Moore’s Federal Practie€ivil § 23.1.09 (2018)
(citing cases)seealsoPriestley v. ComrieNo. 07 CV 1361 (HB), 2007 WL 4208592, at
*6 (S.D.N.Y. Nov. 272007) (citing same factors).

Courts generally have found that the defendant bears the burden of showing that the
plaintiff is an inadequate representatiere JPMorgan Chase & Co. S'holder Derivative Litig.
No. 08 CIV. 974 (DLC), 2008 WL 4298588, at *8 (S.D.N.Y. Sept. 19, 2008).

Defendantsargue thatMrs. Hawkinsis an inadequaterepresentativebecauseher
engagement in this lawsuit is motivated by antagonism and animus; she lacks knowledigegrega
her claims; and her interests are inimical to those of other parfier€ourt concludes thifrs.
Hawkinsslimited involvement in the day to day of the company does not render her an inadequate
representative. Howevenjth respect to the tax structure claim, Count IV, the Court doesafind
disqualifying conflict. For the reasonsat follow, the Court dismiges Count IV. However, the
Court concludes the remaining derivatives claims may proceed.

To be an adequate representatavglaintiff must“be the one to authorize the suit, and
must be sufficiently well informed, diligent, drindependent (with the support where necessary
of appropriate advisors) to protect the interests of the shareholders and canpcatiahe

potentially competing interests of the attorriey®eee.g, in re JPMorgan Chase & Co. S'holder

14
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Derivative Litig, No. 08 CIV. 974 (DLC), 2008 WL 4298588, at *12 (S.D.N.Y. Sept. 19, 2008).
A plaintiff is not rendered inadequate because thely on relatives and close friends to assist
them in bringing and maintaining derivative litigatiord. at *11.

It is clear from the record that whilelrs. Hawkinsis the owner of the interest in
MedApproach she relis on Mr. Hawkinsto manage the investmemhtowever, Defendants have
not demonstrated thars. Hawkinslevel of knowledge has allowed the litigation to be run by
lawyers, as in the cases on which the Defendants sought to rely, or been otherwisetdet#isnen
such, Defendants have not shown Mrs. Hawkins inadequate based on this ground.

The Court also concludes that the fact that Mrs. Hawkins has brought deradiores as
well as individual ones is not disqualifying. Though courts in this district have found lack of
standing on these groundbkere is no per saile that such claims must always be dismisSed.
CordtsAuthv. Crunk,LLC, 815F. Sump. 2d 778, 793-945.D.N.Y.2011),aff'd, 479F. App'x 375
(2d Cir. 2012)(collectingcases)Any potential conflicfrom Mrs. Hawkins'slirect and derivative
claimshereis not comparabléo those that other courts found merit dismisBat. example, in
JFURTI, LLC v. Singal the court found an inherent conflict of interest where the plaintiff
improperly recast its individual claims, which had been settled and releagenst most
defendants, agderivative claims. No. 17 CIV. 7206 (CM), 2018 WL 6332907, at¥43S.D.N.Y.
Nov. 12, 2018)The court inRyan v. Aetna Life Ins Cdaund a disqualifyingonflictin plaintiff’s
attempt to simultaneously seek damages from the company on behalf of a class andf oh beha
shareholders765 F. Supp. 133, 135-36 (S.D.N.Y. 1991).

No comparableconflict exists between the direct and derivative claims by Plaintiff here.
Unlike in Ryan theindividual claims arise out of different transactidnem the derivative ones

Unlike in JFURT], theindividual claimsproperly seek a personal recovery related to a contract
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dispute.Therefore, the Court concludes Mrs. Hawkins has not been shown to be inadequate on
this groundeither.

However,Defendants have shown a conflict of interest as to thernaotsre claim, Count
IV, that renders Mrs. Hawkins an inadequate representative.

“[1]f an ulterior motive of plaintiff manifests itself and renders plaihdifhterests inimical
to those of the shareholders she seeks to represent, the court shouldrdbissulterior motive
in the determination of plaintif§ adequacy.Renz by Renz v. Carofdp. 87-CV-487, 1991 WL
165677, at *3 (N.D.N.Y. Aug. 26, 1994ff d sub nomRenz v. Beema®63 F.2d 1521 (2d Cir.
1992).For example, iflRenzthe court held that a plaintiff was an inadequate representative under
23.1 becausthe “plaintiff’s foremost concerfwas] the perceived loss of family control rather
than with the Compang best interestsid. This lead the courtto conclude that platiif’s true
interest in this suit beyond the removal of Bruno froffamily trusteé position is incidental at
best, and that plaintif purpose in pursuing the derivative claims was to gain leverage in her fight
against Brunits retention of his positioas‘ family truste€” Id. The First Circuit affirmed a trial
court’s dismissal of a putative derivatepresentatiofbased on the trial coust conclusion that
from the vantage of the plaintifivho had other disputes with the defendatfttse ‘highest and
best use of the derivative suit would be as a weapon in the total Kattar arsenal, bebpweisued,
de-emphasized, or settled as the future course of the larger claims might'diGtade Enters.,
Inc. v. LeisureLiving Cmtys.,Inc., 517 F.2d 24, 26 (1€ir. 1975). InSmollarv. Potarazy the
court concluded that a plaintiff was an inadequate 23.1 representative because Hagpraital
of a settlement in which he would receive a substantial perbenafitnot available to other

stackholders”. No. CV 10287-VCS, 2016 WL 3635304, at *3 (Del. Ch. June 29, 2016).
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It is undisputed that the Hawkinses have long sought the removal of the Brwty.
removal would confer a significant personal benefit on them: control of the Project ceanaten
with majority stake in MedApproach.

Since before 2009yell before the initiation of this suit, the question of tax restructuring
and the proxyhave been, in the words of Mr. Hawkin$tied topics. (RSUMF § 79.) In
depositions, Mr. and Mrs. Hawkins have candidly stated an unwillingness to acdegmge in
the tax structure without removal of the proX¥yhen asked[w]hy not agree to change N.D.
Management to an S corporation, leave the proxy in place, fight about the proxy, lisker?
Hawkins answeretBecause if wal waited to do the proxy change, then it would have been more
difficult to. . . if we d assented to just the taxes and left the proxy in place, then there was actually
no leverage to change the proxy from our point of VidRSUMF § 79.) Mrs. Hawkins, when
asked'You understand Mr. Daniel has proposed during the lawsuit to make the conversion happen
and argue about the proxy lat¥ou understand that happened rightshe respondetBut if |
don'’t feel like thats beneficial to me becautiee proxy is—the proxy is not beneficial to nie.
(RSUMFY80.)

When Mrs. Hawkins originally initiated the instant suit, it included three coeetsrsy
that the proxy be invalidatedthich have been dismissdglt in 2014, during the pendency of this
lawsuit, Mr. Daniel, proposed a reorganization of NDM into an S Corporation that weelyee
the Hawkinses right to challenge the proxgSUMF 11 94-95.) This proposal was rejected.
(RSUMF1196-97.)In 2016, when the Parties engaged in settlement talks, the proxy rentrained a
issue (RSUMF 1198-99.) The sticking pointvith respect to the tax structuring dealswhether
the Parties could agree‘tBro ratadistributionof nonvoting shares of NDMo beneficial owners

with voting shares distributed to Brad DariigHawkins on behalfof MedApproachL.P. v.
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MedApproach Holdings, IncNo. 113CV05434ALCSDA, 2018 WL 1371404, at *1 (S.D.N.Y.
Jan. 9, 2018Y)eportand recommendation adoptédo. 13CV-05434 (ALC), 2018 WL 1384502
(S.D.N.Y. Mar. 15, 2018).

Though Mrs. Hawkinsobjectsto the Court relying on facts related tcetkettlement
discussion, this objection is misplacé&itst, the Couts use is not for the purposes circumscribed
by Federal Rule dEvidence408, “to prove or disprove the validity of amount of a disputed claim
or to impeach by a prionconsistent statement or a contradictid®econd, Plaintiff herseffeels
to rely on the settlement talkBor example, irher summaryjudgment memorandum, Plaintiff
discusss the settlementtalks to support her arguments related to Mr. Dariigl alleged
overcompensation of himself and Ms. Van Vranken. (ECF No. at 228, 26-27.)

The Courts concern that Mrs. Hawkins cannot advance the shareholder interest as to the
tax structure in light of the proxy issue is exacerbated by the fa®¢fendants have pédrward
unrebutted evidence that the shareholders in Danco and MedApproach do not support removal of
the proxy (ECFNo. 237).Mrs. Hawkinsis correct that disagreement of other shareholders is not
sufficient for a finding of inadequacy and that a shdddrocan be a class of on@’s Opp. to
MTD, ECF No. 271, al7-18.)However, here, together with Mr. and Mrs. Hawlsrstatements
and actions,it suggests that the tax structure cannot be disentangled from the Hawkinses
longstanding dissatisfaction withe proxy.Mrs. Hawkins is an inadequate representative not
because she advances her claims alone, but because she purports to advance a clainofon behal
the corporation for tax restructuring, but in deed and word has sought to advance her inferest as
the proxy.

For these reasons, the Court concludes Mrs. Hawkins is an inadequate rejpresertar

Rule 23.1 with respect to the tax structure cla@ount 1V is therefore dismissed. The remaining
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derivative claims, Count \fegarding thd0%interestdistribution, and Count VIII, garding the
2016 and 2017 compensatjare not intertwined witkthe proxy issue and do noépresent the
same conflictTherefore, the Court concludes Mrs. Hawkins $taading as to those claims.

1. CrossMotions for Summary Judgment

The Court now turns to the Partiesoss motions for summary judgmenhe Parties agree
Delaware law governs.

a. Standard of Review

Summary judgment is appropriate whéthe pleadings, the discovery and disclosure
materials on file, and any affidavits show that there is no genuine issuarasrmaterial fact and
that the movant is entitled to judgment as a matter of Ieed. R. Civ. P. 56(c). The burden is on
the moving party to establish the lack of any factual isssm=Celotex Corp. v. Catretéd77 U.S.
317,323 (1986). The inferences to be drawn from the underlying facts are to be viewed in the light
most favorable to the nemoving party.SeeMatsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 588 (1986). When the moving party has carried its burden, the party opposing
summary judgment must do more than simply showti&tre is some metaphysical doubt as to
the material facts.ld. at 586.UnderRule 56(e), the party opposing the motiomay not rest upon
the mere allegations or denials of hisgalings, but ... must set forth specific facts showing there
is a genuine issue for trialAndersorv. Liberty Lobby, InG477 U.S.242, 248 (1986).A party s
personal belief that the true facts are different from the facts establishedé&yatd cannot create
a genuine disputeBerbick v. Precinct 42077 F. Supp. 2d 268, 274 (S.D.N.Y. 2013).

b. Count V: 10%nterest Distribution

The Court need not engage with the merits of Pamietions, because it concludes the

claim is timebarred.
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The statute of limitations for a claim of a breach of fiduciary duty or contractlea@re
is three years from the date on which the cause of action acGemid) Del. C. § 8106(a)Wal
Mart Stores, Inc. v. AIG Life Ins. C®B60A.2d 312, 319 (Del2004). As the Plaintiff filed this
claim in the Second Amended Complaint on February 20, 2015, the claim must have accrue
before February 20, 2012 in order for the claim to be eligible for a statute of limstdtgmissal.

A cause of action is deemed to hawaecrued at the time of the wrongful act, irrespective of
whether a plaintiff is on noticgval-Mart Stores860 A.2d at 319. If tolling is available, the statute
of limitations begins to run when a plaintiff receives inquirticeof a cause of actiohlorman

v. Elkin, 338 F. Supp. 3d 361, 376 (D. Del. 20a8)d in part, revd in part and remande®61
F.3d 275 (3d Cir. 2020). Inquiry notice does not requaetual knowledge of the wrong, but
merely an objective awareness of the facts giving rise to the WrlsthgDelaware law expects
some initiative from plaintiffs, even those who rely on fiduciatiPeameranz v. Museum Partners
L.P., No. Civ.A. 20211, 2005 WL 217039, at *12 (Del. Ch. Jan. 24, 2005).

Assumingno tolling is applicable, the claim related to Mr. Dargalistribution of the 10%
interestaccrued on July 1, 2010, when the transfer was made. This is well before February 20,
2012 the claim is timebarredunless Plaintiff shows she is entitled toitail

Plaintiff attempts to invoke the doctrine of fraudulent concealment and equittiblg tim
argue that the claim accrued2@14.Fraudulent concealment exists where a deferftantvingly
acted to prevent a plaintiff from learning facts or otheewisade misrepresentations intended to
‘put the plantiff off the trail of inquiry” Forsythe v. ESC Fund Mgmt. C&007 WL 2982247, at
*14 (Del. Ch. Oct. 9, 2007) (quotirgelaware ex rel. Brady v. Pettinaro Ente870 A.2d 513,
531 (Del. Ch. 2005)). “Uder the theory of equitable tolling, the statute of limitations is tolled for

claims of wrongful sefdealing, even in the absence of actual fraudulent concealment, where a
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plaintiff reasonably relies on the competence and good faith of a fidtuci&lgissv. Swanson
948 A.2d 433, 4510l Ch.2008).

Thesetolling doctrines are not applicable heRdaintiff doesnot point to facts before or
after July 1, 2010 that indicate fraudulent concealment by Defendiaigtsindisputed that Mr.
Hawkins was aware of and approved the 1998 agreements that established the taestdtive
Rescission Offer Memorandum artkde Certain Compensations Matters Agreement. It is likewise
undisputed that in 2008 and 2009, Mr. Daniel told Mr. Hawkins that he planned to didinbute
10%interestto the proxy holders and possibly othdvis. Hawkins disagreed with the distribution
in 2008 and 2009 when Mr. Daniel informed him of them. Mr. Hawkins admittechbeware
the 10%interesttransfer had not been effectuated009,and expected that it would happen in
2009-2010After the July 1, 2010 transfer, Mrs. Hawkins received ithstions from the portion
of Danco thaMedApproachreceived from the 10% carried interdgts. Hawkins also received
afinancial report showing a new interest in Danco as early as March R@ther Mrs. Hawkins
claimed she realized that Mr. Daniel wast a good faith aot as of his filing a December 2011
lawsuit against the Hawkins famihR§UMF §213.) Taken together, these facts indicate that Mrs.
Hawkins was on inquiry notice starting in March 2011, and at the very latest, in December 2011
with the filing of the Tennessee complaiRtaintiff cannot now saghereasonably relied on Mr.
Daniel and therefore did not inquire into the issue until 2014.

For these reason®Pefendantsmotion for summary judgment as to Count \GRANTED.

c. Counts VI & VIl Withholding Distributions

Plaintiff has brought both a contract and breach of fiductuty claim related to
Defendants’ withholding profit distributiorfsom Mrs. Hawkins to offset amounts Mr. Daniel

alleged Mrs. Hawkins owed in tHennessee lawsuitAs a preliminary matter, the Court cdndes
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that Plaintiffs fiduciary duty claim is duplicative of her breach of contract claim, and therefore
must be dismissed.

Under Delaware law, i contract claim addresses the alleged wrongdoing diiyector,
“any fiduciary duty claim arising out of the same conduct is superfluGuayson v. Imagination
Station, Inc. No. CIV.A. 5051CC, 2010 WL 3221951, at *7 (Del. Ch. Aug. 16, 201Dhe
rationale for this is thaft]o allow a fiduciary duty claim to coexist in parallel with [a contractual]
claim, would undermine the primacy of contract law over fiduciary law in matteotving . . .
contractual rights and obligatiohdd. “Nevertheless, Delaware law does recognize a narrow
exception under wbh breach of contract and breach of fiduciary duty claims can both arise from
the same nucleus of operative facts. Where there ‘imdapendent basis for the fiduciary duty
claims apart from the contractual claims, even if both are related to the ssimédasrconduct . .
the fiduciary duty claims will survive. . . . The relevant inquiry then is whether the obligation
sought to be enforced arises from the pdriemtractual relationship or from a fiduciary duty
owed to the shareholders. If the obligation to be enforced arises frooceafidduty owed to
shareholders, then the count is not duplicative and will not be dismisded.”

The Court concludes Mrs. Hawkissfiduciary duty claim does not fit in that narrow
exception.The gravamen of Mrs. Hawkins claim is that Mr. Daniel withheld funds fromnher
contravention of th&imited Partnership Agreement. Under thienited Partnership Agreement
Mrs. Hawkins argues, MDaniel could only withhold her distributiorisr partnership purposes
or with the permission of the limited partners. Mrs. Hawkinsafiaged no facts that indicate that,
assumingarguendothat the wihholdings were a breach of the Limited Partnership Agreement

that there is any further application for fiduciary duty. Ratthes two claims depend on the same
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facts, have the same scopmd seek the same remedislight of this,summary judgment is
grantedn favor of Defendants as to Count VIII.

The next questiors whether Count Vimustbe dismissed because it wasanpulsory
counterclaim in the Tennessee actibhe Court concluek the answer is yes.

Federal Rule of Civil Procedure 13(a) provides in relevant panpleading must state as
a counterclaim any claim thatat the time of its service-the pleader has against an opposing
party if the claim: (A) arises out of the transator occurrence that is the subject matter of the
opposing partys claim . . . " Fed. R. Civ. P. 1@&). “The test for determining whether a
counterclaim is compulsory is whether a logical relationship exists between tmeacidi the
counterclaim and whether the essential facts of the claim$é ‘ae logically connected that
considerations of judicial econgmand fairness dictate that all the issues be resolved in one
lawsuit.” Adam v. Jacoh950 F.2d 89, 92 (2d Cir. 199@iting United States v. Aquavejl&15
F.2d 12, 22 (2d Cir.198D)If a party has a compulsory counterclaim and fails to plead it)aira
cannot be raised in a subsequent law8aker v. Gold Seal Liquors, Inetl7 U.S. 467, 469 n.1
(1974).

There is a logical relationship between thennessee claims and the withholding claim
here.Mrs. Hawkins seeks an award of interest on the money that was withheld as aro dffset t
claims brought by Holdings in the Tennessee lawsuit. The withholding was done in directeespons
to thealleged breach of contract and fraud. Evidence of the transfade by Mr. Daniel at the
behest of Mr. Hawkins, the communications between Mr. Hawkins and Mr. Dathetespect
the entities to which interests were transferred, and any agreements related to feddidge Ho
are relevant to both mattekSiven theevidentiary overlap between the clajjpalicial economy

and fairness would have been served by disposing of all claims in the Tennessee action.
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Plaintiff does not deny thatéhe is dogical connectiobetween the instant action and the
Tennessee onénstead, Plaintiff argues that the claim could not have been brought until the
Hawkinses knew that the money was withheld, the reason for the withholding, ttieyhaere
damagedFirst, the withholding and reason for it were disclosed in the compta@it. Any
argument that the Hawkiascould not file a counterclaim because they lacked that information is
disingenuousSo too is the suggestion that the claim did not accrue until there was a judgment that
Mr. Daniel s claims in the Temes®esuit were meritlesdt is the very nature of the counterclaim
that it is adjudicated alongside the claim. Besides, Mrs. Hawkins did not even wiaithent
Tennessee case was fully adjudicated to file here in the Southern District of Kew Ne@instant
claim was filed on August 2, 2013, three days before the Hawkinses answerathé¢hded
complaintin the Tennessee matteithout asserting a counterclaifvledApproach Holdings, Inc.

v. Hawkins et al] No. 3:11cv01199, ECF No. 70 (M.D. Tenn.).)

Because this counterclaim was compulsory in the Tennessee aatomary judgment is

granted as to Count VIl in favor of Defendants.

d. Count VIIIl: 2016 and 2017 Compensation

Both parties have also sought summary judgment as to the compensation received by Ms
Van Vranken and Mr. Daniel in 2016 and 2017. However, the appropriate review for Ms. Van
Vranken’s compensatiasiffers from that for Mr. Daniés compensation.

“Delaware courts examine the merits of a claim for breach of fiduciary duty through one
of (primarily) three doctrinal standards of review: business judgment, enhanced scrutiny, and
entire fairness.Calma on Behalf of Citrix Sys., Inc. v. Templetbi4 A.3d 563, 577 (Del. Ch.
2015).The business judgment presumpti@applies when there is no evidencefodud, bad faith,

or seltdealing in the usual sense of personal profit or bettetmanthe part of the directors. In
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the absence of this evidence, the btadgcision will be upheld unless it cannotdt&ributedto
any rational business purposdn re Walt Disney Co. Derivative Litigo07 A.2d 693, 747 (Del.
Ch. 2005) affd, 906 A.2d 27 (Del. 2006)When a plaintiff fails to rebut the presumption of the
business judgment rule, she is not entitled to any remedy, be it legal or equitadds, thel
transaction constitutes wastéd. “This presumption can be rebutted by a showing that the board
violated one of its fiduciary duties in connection with the challenged transadibriln that
event, the burden shifts to the director defendants to demonstrate that kegeluatransaction
was'entirely faif to the corporation and its shareholdetg.”

As to the compensation ®fs. VanVranken the Court concludeshat Plaintiff has not
rebutted the business miientpresumptiorby showing a breach of the duty of care or loyalty.

A breach of loyaltyoccurs wherta fiduciary either appears on both sides of a transaction
or receives a personal benefit not shared by all sharehblBershana of Tokyo, Inc. Benihana,
Inc., 891 A.2d 150, 191 (Del. Ch. 200%ff'd, 906 A.2d 114 (Del. 2006Plaintiff hasnot made
any showing that Ms. Vavifranken's compensation was s&léaling on the part of Mr. Danidlo
the degree the Plaintiff intimed that the longunning work relationship between Mr. Van
Vrankenand Mr. Daniel suggests such a finding, she is mistaken. If a lengthy workingrnethi
without more implicated the duty of loyalty, every decision made by the Project would come under
scrutiny. And Mrs. Hawkins points to nothing more. The record showsMisatvanVranken’s
invoices summarizing her hours spem NDM's legal mattersnatch NDMs ledger.Plaintiff
presers no facts suggesting that thevoicesare inaccurate or fraudulent, or that Ms. Van
Vranken's hourly rates, which were set by Mr. Daniel and Mr. Rush aeasanabléWhile Mr.
Rush admits that he did not review Ms. \Mranken’s timesheets, even if he had, the timesheets

do not raise a specter of conflict or séd#faling.For these reasonf)e Court concludethatthe
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business judgment rule has not been rebutted on the basis of a breach of a duty io leyation
to Ms. Van Vranken’s compensation.

To evaluate whether the duty of care is implicatee must consider the Agreement of
Limited Partnership. Delaware law permits the members of a limited liability compangpb ad
provisions in its operating agreement that lit@iny and all liabilities for breach of contract and
breach of duties (including fiduciary dutigsyith the exception ofany act or omission that
constitutes a bad faith violation of the implied contractual covenant of goodaititair dealing.

6 Del. C. § 181101 (e).Such“exculpatory clausésmmunize managers from claims for breach of
the duty of care, but not claims for an act of bad faith or breach of logatige v. Ritter911
A.2d 362, 36970 (Del. 2006).

The MedApproach LLP Agreement of Limited Partnership, entered on January 1, 1999,

includes an exculpatogtause. ECFNo. 230-1.) This clause providasa part

“The General Partner shall not be liable to any other Partner for any claimsxostses,
damages or losses arising out of the performance of his duties as Generabfatriran
those directly attributable to the GealePartners own fraud, gross negligence or willful
disregard of his duties(Agreement of Limited PartnershifCF No. 230-1, at 17.)

In light of this clause, the duty of care analysis asks whether based on the undisputed facts
Plaintiff has showrifraud, gross negligence or willful disregastihis duties™y Mr. Daniel with
respect to the 2016 and 2017 compensation of Ms.Wanken.For the same reasons Plaintiff
cannot show a breach of loyalty, Plaintiff cannot show fraud, gross negligence drdisliégard
by Mr. Daniel in approving Ms. Van Vranken’s compensation.

Since Plaintiff has not rebutted the presumption of the business judgment rukenshe i
entitled to any remedy, be it legal or equitable, unless the transactiortutesstraste. She has

not even gempted to make such a showing. Fastreasonsummary judgment iISSRANTED
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in favor of Defendants on the breaoh fiduciary duty claim related to Ms. Van karken'’s
compensation in 2016 and 2017.

As previously indicated, Mr. Danial compensation is a different mattéAlthough
authorized to do so by stae, when the board fixes its compensation, it isisédfrested in the
decision because the directors are deciding how much they should reward themselvesl for boar
service’ In re Invrs Bancorp, Inc. Stockholder Litigl77 A.3d 1208, 1217 (Del. 2014} revised
(Dec. 19, 2017).1f no other factors are involved, the boardecision wilt lie outside the business
judgment rulés presumptive protection, so that, where properly challenged, the receipt of self
determined benefits is subject to an affitivea showing that the compensation arrangements are
fair to the corporatiohIn other words, the entire fairness standard of review will apjady.

Defendants’argument thathe approwal of the hdemnification Agreement and Certain
Compensation Matters Agreemdayt Mr. Hawkins precludes the applicabiliy fiduciary duties
here is premature Defendants have not shown that the plain language of the contracts
unambiguously entitle Mr. Daniel to tt#916 and 2017 fees, such that summary judgment is
proper.SeeGMG Capital Investmentsl LC v. Athenian Ventur@artnersl, L.P., 36 A.3d 776,

783 (Del. 2012)“(This Court has long upheld awards of sumnmadgmentin contractdisputes
where the language at issue is clear and unambiguous. In such cases, the parel eN@bacs
the admission of evidence from outside the coritsaftiur corners to vargr contradict that
unambiguous languagBut, where reasonable minds could differ as to the corgramaning, a
factual dispute results and the féicder must consider admissible extrinsic evidemhtahose
cases, summary judgment is improfjeMNor have Defendants shown that the terms of the

agreement are irreconcilable with the fiduciary duty asigland therefore displace the®eeg
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e.g, R.S.M. Incv. All. Capital Mgmt. HoldingsL.P., 790 A.2d 478, 497 (Del. Ch. 200While
the Court does not rule out the possibility of such a showing, Defendants have not miade it ye

Nor has Plaintiff madea showing that her interpretation of these agreements
unambiguously precludes any compensation besides Mr. Daawglual pay. For these reasons,
the Court DENIESoth Partiesmotions for summary judgment as to Mr. Darselompensation
in 2016 and 2017.

CONCLUSION

For the foregoing reasons, Count IV (Tax Structur®I8MISSED Defendants’ motion
for summary judgment as to Counts V (108erestDistribution), VI Withholding
Distributions- Contract), VIl (Withholding Distributions Fiduciary Duty), an€ount VIl
(2016-17 Compensatioas toMs. Van Vranken)is GRANTED. Plaintiff’'s motion for summary
judgment as to those claims is DENIED. Finally, both Pamnetionsfor summary judgmerds
to Count VIII (201617 Compensatigras toMr. Daniel) areDENIED.

So Ordered.

Dated: New York, New York
July 29, 2020 W 7 (G ,

Hon.Andrew L. Carter, Jr.
United States District Judge
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