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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________________ X
ATLANTICA HOLDINGS, INC. et al.,
Plaintiffs, : 13-CV-5790(JMF)
V- : OPINION AND ORDER
BTA BANK JSC :
Defendant.
______________________________________________________________________ X

JESSE M. FURMANUNnited States District Judge:

This is the secondf two related securities frauthses pending before this Court arising
out of the estructuring of Defendant BTA Bank JSC (“BTA Bank” or the “Bgnkne of the
largest banks in the Republic Kazakhstan Plaintiffs are Atlantica Holdings, Inc.

(“Atlantica”), Baltica Investment Holding, Inc. (“Baltica”), and BRunds, Inc. (“Blu Funds,
all Panamanian corporations, and Allan Kiblisky, Anthony Kiblisky, and Jacqulesb@lg,all
United States CitizensTheypurchased subordinated debt securities in BTA Bankalege
that the Bank violated Section 10(b) of the Securities Exchange Act of 1934 (theHgec

Act”), 15 U.S.C. § 78j, and Rule 10-b. (Am. Compl. (Docket No. 32)).

Pursuant t&Rules12(b)(1),12(b)(2)and 12(b)(6) of the Federal Rules of Civil Procedure,
the Bankseeks to dismiss the Amended Compléime “Complaint”)in its entirety for lack of
subjectmatter jurisdictionlack of persongurisdiction,and failre to state claim upon which
relief can be granted. (Docket No. 42). Ie Hiternativethe Bankseelsto compel arbitration
pursuant tahe Federal Arbitration AqtFAA”) . (Id.). For the reasons explained below, the

motion is GRANTEDIn part and DENIED in part.
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BACKGROUND

The facts relevant to this motion, taken from the Comp#aidtassumed to be trisee,
e.g, Kalnit v. Eichler 264 F.3d 131, 135 (2d Cir. 200t3n be summarized briefly As noted,
Plaintiffs purchaedsubordinated debt securities in BTA Bank between 2010 and 2012 in
connection with two del#nd capital restructurisghat theBank underwent during that period.
(Am. Compl. 11 8-14). The Bank’s first restructuring was completed in 2010 (the “2010
Restructuring” or “Restructuring;’and followedthe Bank’s announcement in April of the
previous yeathat it had ceased payment of principal on all of its outstanding financial
obligations. Id. 1 2829). As part of that restructuring, the Bank issued Subordinated Notes to
its existing debtolders, including Plaintiffs Atlantica and Baltica, in exchange for ther pr
interess in the bank. 14. 11 34, 36). Although Plaintiffs do not allege that the Notes exze
listed on a United Statexchange, they do allege that the Notese issued in the United States
in an exempt offering, anthiattheNotescould be re-sold to certain qualified purchasethién
United States iprivate, offexchange transfersid( 11 34, 3738). Further,80% of the Notes
were denominated in United Statdslars, andl7% of those were purchased biyited States
investors. Id. 1 35).

In connection with the 2010 Restructuring, the Bank distributed an Information
Memorandum to its existgncreditors and potential new investors, and pastedline. (Am.
Compl. 9 3031). Plaintiffs contend that the Information Memorandum mvaterially
misleading it two ways. First, @legedlyfailed to disclose a scheme that Plaintiffs call the

“Negative Carry Swap) in which the Sovereign Wealth Fund Samikzyna (the “SK Fund”),

1 The Court’s opinion itlantica Holdings, Inc. v. Sovereign Wealth Fund Samruk-
Kazyna JSQ“Atlantica I'), familiarity with which is assumed, contains a longer description of
the background of this case. 2 F. Supp. 3d 550 (S.D.N.Y. 2014).



a fund owned and operated by the Republic of Kazakhstan and the Bank’s majority shareholder
at all times relevant to this action (not to mention, the defendant in gtedelction),

“siphon[ed] hundreds of millions of dollars from BTA Bank” bgncealingmproper dividends

as interest paymentg Id. 11 27, 33, 40-47, 47). When the truth about the Negative Carry Swap
came to light, Plaintiffs allege, the value of the Subordinated Notes plummktefl.52).

Second, the Information Memorandstated that the Bank believdte Restructuring (1) would
allow the Bank to achieve “the necessary levels of capital ratios” because of the “liquidity
support” that would be provided by S-K Fund, (2) would enable the ®afdontinue as a going
concern’” and (3)was undertaken by-& fund “with a goal of maximizing long te value.”

(Id. 9 5455).

Contrary to the Information Memorandum'’s predictions, however, the 2010
Restructuring did not enthe BanKs financial woes. In January 2012, less than twaryafter
the2010 Restructuring was completed, the Bank defaulted on its debt obligations, reqtaring it
undergo a second restructuring (the “2012 Restructirindd. § 57). Plaintiffs allege that the
Bank made additional material misrepresentations in the period leading usé&zdimel
restricturing. Specifically, Plaintiffs assethat the Bank improperly concealisl liability for
“Recovery Units” that had been issuedstameof the Bank’s creditors in connection witie
2010 Restructuring.Id. 1 59). The Recovery Units entitled tbeagedtors to 50%of the assets
that the Bank was seeking to recover from its prevwioasagement teamld( { 61). If,
however, the Bank defaulted on its senior deldeeording to Plaintiffs, a virtl@ertainty—
the units became an unconditional $5 billion obligatidd.{{ 61-62). Plaintiffallege that
when thisinformationwas disclosed, the value of the Subordinated Notes fell even further, to

less than 10%f their face value(ld. 11152, 65).



Based on these alleged misrepresentatilasntiffs suedthe S-K Fundfor securities
fraudin December 2012. (Case No. C2~8852 (JMF), Docket No. 1)Plaintiffs did not name
BTA Bank as a defendant at that time because it véebtor in a then-pending bankruptase.
(Am. Compl. § 7). In May 2013, the S-K Fund moved to dismiss the caiserarguingthat S
K Fund was entitled to sovereign immunity, that the Complaint failed to statenaucider
federal securities law begse it did not allege any domestic transactions, and that the Complaint
failed to adequately allege reliance, loss causaticcienter (Case No. 1ZV-8852 (JMF),
Docket No. 15). By Opinion and Order entered March 10, 2014 dlbet rejected mst ofthe
S-K Funds claims including its claim of foreign sovereign immunityid.( Docket No. 28
The SK Fund appealed the Court’s decision on sovereign immueniy the case is currently
stayed pending resolution of tregipeal. Id., DocketNo. 35). In August 2013, about a month
after the Bank was discharged from BankrupRigintiffs filedthis lawsuit (Docket No. 1Am.
Compl. T 7.

LEGAL STANDARDS

A plaintiff bears théburden of establishing a court’s personal jurisdiction over a
particular defendantSee e.g, Penguin Grp. (USA) Inc. v. Am. Buddie89 F.3d 30, 34 (2d Cir.
2010) Inthe absence of discovery or an evidentiary hearing, a plaintiff seekilejeat a
motion to dismiss pursuant to Rule 12(b)(2) for absence of personal jurisdiction needcakaly m
a prima facie showing that jurisdiction existee, e.g.Gulf Ins. Co. v. Glasbrenne417 F.3d
353, 355 (2d Cir. 2005). Such a showing “entails makirgpllg sufficient allegations . .,".
including ‘an averment of facts tha#tcredited would suffice’to establish that jurisdiion
exists Penguin Grp.609 F.3d at 35 (quoting re Magnetic Audiotape Antitrust Litig334

F.3d 204, 206 (2d Cir. 2003) (per curigmi court must therefore “vieWfall facts in the light



most favorable to the non-moving partyl'tadeComet.com LLC v. Google, In647 F.3d 472,
475 (2d Cir. 2011).

A Rule 12(b)(6) motion, by contrasests the legal sufficiency of the allegations in a
complaint. SeeATSI Commnc’ns, Inc. v. Shaar Fund,..#bP3 F.3d 87, 98 (2d Cir. 2007A
claim will survive a 12(b)(6) motioanly if the plaintiff alleges facts sufficient “to state a claim
torelief that is plausible on its faceBell Atlantic Corp. v. Twombjyp50 U.S. 544, 570 (2007).
A claim is facially plausible “when the plaintiff pleads factual content that allbwe court to
draw the reasonable inference that the defendant is fattlee misconduct alleged Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (citifgvombly 550 U.S. at 556)A plaintiff must show
“more than a sheer possibility that a defendant acted unlawfidlydnd cannot rely on mere
“labels or conclusions” to support a claifiwombly 550 U.S. at 555If the plaintiff's
pleadings “have not nudged [his or her] claims across the line from conceivable tblejausi
[the] complaint must be dismissedd. at 570.

Finally, because they allege securities fraudirfiffs must also satisfy the heightened
pleading requirements of both Rule 9(b), which requires that the circumstancesitogdtaud
be “state[d] with particularity,” FedR. Civ. P. 9(b), and the PSLRA, which requires g@énter
— that is, a defendars “intention to deceive, manipulate, or defraud” — also be pleaded with
particularity, Tellabs, Inc. v. Makor Issues & Rights, Lt851 U.S. 308, 313 (2007) (internal
guotation marks omitted)To satisfy Rule 9(b), a plaintiff “must ‘(1) specify the statements that
the plaintiff contends were fraudulent, (2) identify the speaker, (3) state amgrehen the
statements were made, and (4) explain why the statementsrautalént.” Anschutz Corp. v.
Merrill Lynch & Co., 690 F.3d 98, 108 (2d Cir. 2012) (quotiRgmbach v. Chan@55 F.3d

164, 170 (2d Cir. 2004))To satisfythe PSLRA, a complaint mustwith respect to each act or



omission alleged to [constitute securities fraud], state with particularitygetsg) rise to a
strong inference that the defendant acteith We required state of mind.’/ATSI Commais,
Inc., 493 F.3d at 99 (quoting 15 U.S.C. § i) (2)).
DISCUSSION

In its motion to dismiss, theadBkargueghat: (1) Plaintiffs lack standing; (#)e Court
lacks personal jurisdiction over the Bank} RPRintiffs’ claims are subject to arbitration;
(4) Plaintiffs fail to state a claim for securities fraud because they do not allege a domestic
transaction; and (5) Plaintiffs have not adequately gleéseliance, loss causatipor scienter
(DocketNos. 42, 43). The Court will address each of ¢hmguments— some of whictdo little
more than rehash claims previously made unsuccessfuthelyK Fund — in turn.
A. Standing

As a threshold matteRefendantontendghat Plaintifs lack standing because the
Subordinated Notes could be transferred only subject to certain conditions, whiclif®lainti
allegedly fail tosatisfy. (Def. “BTA Bank” JSC’s Mem. Law Supp. Its Mot. To Dismiss @yS
Favor Arbitration (“Def.’s Mem.”) (DockieNo. 43) 8-10). Specifically, the Information
Memorandum stated that the Notes would bear a legend limiting the investors who could obtain
an interest in BTA Bank through the initial exchange to non-US persons, Accriediéstbrs or
Qualified Institutonal Buyers (“QIBs”). Further, only non-US persons or QIBs could obtain
Notes in the secondary market. (Def.’s MemD8¢l. Francis FitzherbeBrockholes (Docket
No. 18 (“FFB Decl’), Ex. 1 at 311). The Bank argues thazduse Plaintiffso notallegethat
they are non-US persons, Accredited Investor®IBs, Plaintiffs’ purchases of the

Subordinated Notes are void and they lack standing to pursue their.cl@efss Mem. 810;



Def. “BTA Bank” JSC’s Reply Mem. Law Further Supp. Its Mot. TisrDissOr Stay Favor
Arbitration (“Def.’s Reply”) (Docket No. 58) 3.

In support of its argument, the Bank cites cases (1) upholding transfetticastric
imposed on securities, (2) recognizing that only purchasers or sellesiatiese may bring a
lawsuit for securities fraud, and (3) holding that a void contract cannot confdingfa (Def.’s
Mem. Law 810 (citing,e.g, Blue Chip Stamps v. Manor Drug Stard21 U.S. 723, 739 (1975)
(only actual purchasers or sellers may sDegxel Burnham Lambert Grp., Inc. v. Galadaxio.
84-CV-2602 (CMB), 1987 WL 6164 (S.D.N.Y. Jan. 29, 1p@alidity of transfer restrictions));
Def.’s Reply 34 n.3(citing, e.g, Vardanyan v. Clos&p Int’l, Inc., No. 06€CV-22243 (DG),
2007 WL 4276670, at *1 (E.D.N.Y. Nov. 30, 2007) (transfer that had been voided cannot confer
standing))). Notably, howevet,does not cite (and the Court is not aware of) a single case
requiring the plaintiffs in a securities fraud case to allege in their complaint ¢ydtdke
satsfied any transfer restrictions on the instrument that they purchased. fiRlaifeggethat
they purchased Subordinated Notes in BTA Bank (Am. Compl. 1 8-14) and that they were
“qualified purchasers” pursuant to SEC Rule 144. { 37). That is sufficient at this stage of
the litigation.

B. Personal Jurisdiction

As noted, the Bank also challenges the Court’s personal jurisdictiofexthange Act
grants federal courts the authorityetxercise personal jurisdiction oveparticula defendant to
thefull extent permittedinder the Fifth Amendment’'s Due Process Cla@ee, e.gSEC v.
Unifund Sal 910 F.2d 1028, 1033 (2d Cir. 1996¢e also Corning, Inc. v. Shin Etsu Quartz
Prods. Co., LTD.242 F.3d 364 (2d Cir. 2000) (unpublished). @he process analysis

“consists of two separat®@mponents: the ‘minimum contacisequiry andthe ‘reasonableness’



inquiry.” Licci ex rel. Licci v. Lebanese Canadian Bank, Sé\M3 F.3d 50, 60 (2d Cir. 2012).
The minimum contacts test asks wierta defendant has engaged in “purposeful availment”
i.e., whether theontacts indicate the defendanithtent to invoke the benefits and privileges of
United Statetaw. See Burger King Corp. v. RudzewidZ1 U.S. 462, 472-75 (1985Because
the Exchange Act authorizes nationwide service of proc#ssnfinimumcontacts test. .

looks to contacts with the entire United States rather than with the forumi &€ v. Straub
921 F. Supp. 2d 244, 253 (S.D.N.Y. 2013) (internal gtimt marks omitted) The second part

of the due process analysis asks “whether the assertion of personal jonschctiports with
traditional notions of fair play and substantial justieghat is, whether it is reasonable under the
circumstances of the particular cas&ank Brussels Lambert v. Fiddler Gonzalez & Rodriguez
305 F.3d 120, 129 (2d Cir. 2002) (internal quotation marks omitted).

BTA Bankchallenges the Court’s exercise of jurisdiction under both the minimum
contacts and the reasonablemerong®f the due process analysiDef.’s Mem. 24-27). With
regard to the minimum contacts question, the Complaint states that the Bank “directed
misstatements and omissions . . . at Plaintiffs and their agents in [the Southech@islew
York]” and “knew that its public representations in the Information Memorandundiagats
financial condition would be disseminated throughout the United States.” (Am. Compl. T 21).
Defendant seeks to undercut the significance of these allegations bingltat the Complaint
contains ho particularized allegations as howBTA directed any statements at investors.”
(Def.’s Mem. 2425 (emphasis added)). That contention, however, ignores the Complaint’s
assertionsot only that the Bank made the Information Memorandum available to all creditors

and potential investors (includinigose within the United Statesi its website, but algbat the



memorandunwas mailed directly to Plaintiffs’ brokers in Miami. (Am. Compl. T 30).
Defendant asks the Court to disregard thalegations, citing cases that have held that the “mere
maintenance” of an informational website or sending of a lekbeeis insufficient to establish
personal jurisdiction. (Def.’'s Mem. 25 & n. 25 (citing, among otHarse DaimkerChrysler AG
Sec. Litig, 247 F. Supp. 2d 579, 584 (Del. 2003);Phat Fashions, LLC v. Phat Game Athletic
Apparel, Inc, No. 00€V-0201 (JSM), 2001 WL 1041990, at *4 (S.D.N.Y. Sept. 7, 2008
even if those cases appBiaintiff allegesadditional contacts

Plaintiffs emphasize, for example, tha@8@f the securities issued in connection with
the 2010 Restructuring were denominated in United States dollars. (Am. Compl.Thab).
allegation alonenay be insufficient t@stablishpersondjurisdiction, seg e.g, Tamam v.
Fransabank Sal677 F. Supp. 2d 720, 733 (S.D.N.Y. 2010), Plaintiffs also claim thaBTA
Bank “offered securities for sale in [the Southern District of New York], and paysmon those
securities were made and weoebe made ith[at] District.” (Am. Compl. § 22). Defendant
contends that “the mere fact that certain qualified purchasers in the U.S. apuilé aterests
in the Subordinated Notes in transactions outside the U.S.” does not grant the Court personal
jurisdiction. (Def.’s Reply 15). The Court agrees, but the Complaint allegeBTA Bank

allowed the Subordinated Notes to be transferred in privatexoffange transactions in order

2 Defendantscontentionthat theComplaint does not state who mailed the Information
Memorandum to the broker in Miami borders on frivolo(Bef.’s Mem. 5 n. 25). Itis clear
from context that Plaintiffs assert that BTA Bank or its agents miiled

3 Further, some of the cases tBafendant cites analyze the New York lesngn statute,
which is not coextensive with the Due Process ClauSee Licci673 F.3d at 60-61 The New
York long-arm statute does not extend in all respects to the constitutional limits established by
International Shoe Co. v. Washingi@26 U.S. 310 (1945), and its progeny.(Pef.’'s Mem. 25
n.25(citing Phat Fasions2012 WL 1041990, at *4 (explaining in the context of the New York
long-arm statute that “[m]ere telephone, mail, or email contacts will normally not shffice)



“to facilitatesuch transfers. . in the secondary markatthe United States (Am. Compl. § 38
(emphasis added)). It may well be that the evidence will show that BTA Bamiodi
intentionally target the U.S. market. The only question at this stage of th@diighowever, is
whether Plaintiffs have madegpama facieshowing that BTA Bank has sufficient cants with
the United States to justify the Court’s exercise of personal jurigdiotrer it. Considering
Plaintiffs’ allegations as a whole, the Court finds that they Have.

The Bank also contendisatexercising personal jurisdiction over it would be
unreasonable because “BT#\a Kazakh Bank with no U.S. offices or business operations” and
“there is not a strong U.S. interest in adjudicating claims related to a transaetbng
foreign secuties issued by a foreign bank and not listed on any U.S. exchange.” (Def.’s Mem.
27). But “[t]he reasonableness inquiry is largely academic in non-diversdy basught under
a federal law which provides for nationwide service of process becausestrioting federal
interests involved.”SECv. Syndicated Food Servs. Int’l, Inblo. 04CV-1303 (NGG) (ALC),

2010 WL 3528406, at *3 (E.D.N.Y. Sept. 3, 2010) (internal quotation marks omitted). Further,
“the burden is on the defendant to show that jurtgmhan this forum will ‘make litigation so
gravely dificult and inconvenient that Jiuinfairly is at a severeishdvantage in comparison to

[its] opponent.” Donoghue v. Dicut, IncNo. 01CV-10194 (NRB), 2002 WL 1728539, at *2
(S.D.N.Y. July 24, 2002) (quotingurger King Corp. v. Rudzewick71 U.S. 462, 478 (1985)

The Bank has not met that burden he®ee, e.g.Porina v. Marward Shipping Co., LtdNo. 05-

CV-5621(RPP) 2006 WL 2465819, at *6Aug. 24, 2006) (noting that requiring a foreign

4 Because the Court finds that the alleged contacts suffice, it need not ra@atiff$|
argument that the Court may also consider BTA Bank’s filing of a bankrpptttyon as a
relevant contact with the United States. @Mem. Law Opp’n Def. BTA Bank JSC’s Mot. To
Dismiss Or Stay Favor Arbitratiofpocket No. 56) 31-33).

10



compaty which did not have significafiiusiness contacts with the United States to litigate in
New York would pose a “substantial” burden, but that, given “the conveniences of modern
communication and transportation,” the burden would not be “overwhelming” (internal qootati
marks omitted)).
C. Arbitration

Next, Defendanargueghat Plaintiffs’ claims are subject to arbitration pursuant to the
Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 21 U.S.T. 2517,
330 U.N.T.S. 38 (Dec. 29, 1970gprinted at9 U.S.C. 8§ 201the“New York Convention”), and
the FAA. (Def.’'s Mem. I-24)> The FAA provides that, where a petition to compel arbitration
is filed, “[tlhe court shall hear the parties, and upon being satisfied that kiegnoé the
agreement for arbitration or the failure to comply therewith is not in issueptinesball make
an order directing the parties to proceed to arbitration in accordance withntiseofehe
agreement.” 9 U.S.C. § dee alsad. 8§ 206 (stating thatnder the Newr ork Convention“[a]
court having jurisdiction under this chapter may direct that arbitration be heldoirdance with

the agreement™. The FAA thus “leaves no place for the exercise of discretion by a district

5 The Notes provided that “[T]he Trust Deed, the Notes, the Agency Agreementyand an
non-contractual obligations arising out of or in connection therewith are governeditshall

be construed in accordance with, English law.” (Decl. Francis FitzhddbmrkholegDocket

No. 44)(“FFB Decl.”), Ex. 1 at 599). Although that provision could indicate that the question of
whether the dispute is arbitrable should be governed by English law, both p&yteshesively

on American law. Accordingly, any argument that English law applies has beesrdyaii least
for purposes of this motiorSee Cajill, Inc. v. Charles Kowsky Res., In®49 F.2d 51, 55 (2d
Cir. 1991) (“[E]Jven when the parties include a choiceéagi-clause in their contract, their
conduct during litigation may indicate assent to the application of another &até)s Buffalo
Sports Enterprises LLC v. Dalrada Fin. Carplo. 04CV-1029S(WMS), 2011 WL 4345688, at
*2 (W.D.N.Y. Sept. 15, 2011) (“Defendants have neither disputed Plaintiff's argumentewat N
York law should govern, nor brought the [California cha¢éaw] clause to the Court’s
attention. In the context of choicedafx clauses, this constitutes a waiver.”).

6 The codification of thé&lew York Convention in Chapter 2 of the FAA includes a
provision applying Chapter 1 of the FAA to actions arising under the Convention “to thé exte

11



court, but instead mandatsat district courts shall direct the parties to proceed to arbitration on
issues as to which an arbitration agreement has been sighexetstal U.S. Holdings, LLC v.

RG Steel, LLC865 F. Supp. 2d 430, 438-39 (S.D.N.Y. 2012) (internal quotation marks and
emphasi®mitted). Accordingly, when one party brings a petition to compel arbitration, “the
role of courts is limited to determining two issues: (i) whether a valid agreemduitgation to
arbitrate exists, and (ii) whether one party to the agee¢imas failed, neglected or refused to
arbitrate.” Jacobs v. USA Track & Fiel®74 F.3d 85, 88 (2d Cir. 2004) (internal quotation
marks omitted).

Thethreshold “question of arbitrability” —that is, whether the matter is subject to
arbitration at dl— “is an issue for judicial determination unless the parties clearly and
unmistakably provide otherwise Mowsam v. Dean Witter Reynolds, Ifg37 U.S. 79, 83
(2002) (internal quotation marks omitted). Pointinghsbroadarbitration clausin the Trust
Deed(the “Trust Deed Arbitration Clause®- which provides that “[a]ny claim, dispute or
difference of whatever nature arising under, out of or in connection with the NdkesTust
Deed. . . shall be referred to and finally settleddolgitration” (Def.’s Mem.18; FFB Decl., Ex.

9 at 75) — Defendant argues that the arbitrator shiedetle whether the dispute is arbitrable.
(Def.’s Mem. 2122 (citing,e.g, Shaw Grp., Inc. v. Triplefine Int'l Corp322 F.3d 115, 120-21
(2d Cir. 20@®); Bell v. Cendant Corp293 F.3d 563, 569 (2d Cir. 2002))). As Plaintiffs note,
however §eePls.” Mem. 24-27), they did not sign the Trust Deed, which is a contract between

the Bank and BNY Corporate Trustee Services Limited (the “TrusteeFB [fecl, Ex. 9 at 1,

that [Chapter 1] is not in conflict with this chapter or the Convention as ratifidteldUnited
States.” 9 U.S.C. § 208. Accordingly, the language of Title 9, United States Caiilen 8emnd
cases analyzing that sectiam applicable to this action.

12



82). Cf. Thomson-CSF, S.A. v. Am. Arbitration’As64 F.3d 733, 780 (2d Cir. 1995) (A
nonsignatory may not be bound to arbitrate except as dictated by some acce pyaahitieror
agency or contract law.”Adelphia Recovery Trust Bank of Am., N.ANo. 05€CV-9050
(LMM), 2009 WL 2031855, at *9 (S.D.N.Y. July 8, 2009) (holding that s@matories are not
bound by an arbitration clause). Defendant points to the Subordinated Notes’ incorporation
clause, which provides that: “The Noteholders are bound by, and are deemed to have notice of,
all the provisions of the Trust Deed and the Agency Agreement applicable to tSem.”
Clarendon Nat. Ins. Co. v. Lah52 F. Supp. 2d 506, 520-21 (S.D.N.Y. 2001). BErecl, Ex.
1 at 588). Buthe Notes themselve®ntaintheir own arbitration clause (“Notes Arbitrai
Clause”). That clause is nearly identical to the Trust Deed Arbitr@tenune, with one
importantcaveat It makes the olmyation to arbitrate unilateral Ispecifying that [t|lhe Bank
agreeghat any claim . . shall ke refered to . . . arbitratichand making no mention of a
reciprocalcommitmenton the part of the Notesholderdd. (@t 600 (emphasis added)). Given
the differences between the two arbitratiteuses, the Court cannot find that the pafté=arly
and unmista#tbly” agreedhat the arbitrator should decide the question of arbitraBility.
Whether Plaintiffs’ claims are arbitrable is a closer questidefendanbelieves the
dispute is arbitrdle because the Trust Deed Arbitration Clause is broad and because the
Information Memorandurexplainedthat claims “arising out of or in conrtean with” the
Subordinated Notes would be referred to arbitration. (Def.’'s Mer2328-B Decl, Ex. 1 at
118). Plaintiffs correctly point out, however, that the Information Memorandum was not a

contract binding on them. (Pls.” Mem. 23}24urtheras discussed abowshile the Trust

7 Notably, Defendant does not repeat its argument that the arbitrator shouldtdecide
guestion of arbitrability in its reply.SgeDef.’s Reply 1315).

13



Deed Arbitration Clause, in isolation, would seem to encompass all disputistdse
Arbitration Clause binds only the Bank. Interpreting the two clauses togtta&tourt
concludes that thearrowerclauseindicates that the parties did not intenebdigate the
Notesholders to arbitrateCf. Katz v. Feinberg290 F.3d 95, 97 (2d Cir. 2002) (“[U]nder normal
circumstances, when an agreement includes two dispute resolution provisions, ore.specif
and one general . . . the specific provision will govern those claims that fat withi State of
N.Y. v. Oneida Indian Nation of N,¥80 F.3d 58, 62 (2d Cir. 1996]T]he arbitration clause,
read as a whole, evinces the parties’ intent to exclude the type of claim at issiwerhere
mandatory arbitratior)” That conclusion is reinforced by the fact tflBtthe Notes’
incorporation provision applies only to those portions of the Trust Deed “applicable to the
[Notesholders]”; and (2) both the Terms and Conditions of the Notes and the Trust Dedd provi
thatthe Trusteemay, at his sole option, elect that the dispute should be heard in the English
courts, andhatthe Trusteeshall select one of the arbitrators. (FFB Decl., Ex. 1 at 588,&00
Ex. 9 at 75).
D. Extraterritoriality

In Morrison v. National Australia Bank Ltdb61 U.S. 247 (2010), the Supreme Court
held that Section 10(b) of the Exchange Act applies onlyrém$actions in securities listed on
domestic exchanges” and “domestic transactions in other securitiest’267. Plaintiffsdo not
arguethat this case falls within the first categoffseePls.” Mem. 15-21) Defendant contersd
that it does not fall within the secoedher (Def.’'s Mem. 11-17).

Relying onAbsolute Activist Value Master Fuhtd. v. Ficeto 677 F.3d 60 (2d Cir.
2012), which held thatfacts suggesting that irrevocable liability was incurred or title was

tranderred within the United States” were sufficient to allegelbmestic securities transaction

14



id. at69, the Court fiected a nearly identical argumentAtiantica . See Atlantica,l2 F. Supp.
3d at 559-61 Here, as irAtlantica |, Plaintiffs allege that Atlantica and Baltidanconditionally
communicated [their] commitment to participate in the 2010 Reating by sending . . .
completed ‘Electronic Instruction Form[s[“EIFs”)] to [their] brokefs] in the Miamj Florida,
Office of UBS Financial Services, and thereby incurred irrevocable liatoliaccept the
subordinated debt in the 2010 Restructuring inthged States.” (Am. Conipf{ 89). UBS
then “transmitted the order to its U.S. broker-dealer, where funds from a bank g&tauniff]
maintained at the UBS Miaoffice were transferred to UBS’s back office in Stamford,
Connecticut, where the order was filled and the transast@mtompleted.” (Am. Compl. 11 8-
13).

BTA Bankmakes two arguments for why the Court should relssftrior conclusions,
neither of which is convincing.Firstand foremostthe Bank argues that intervening Second
Circuit precedent— City of Pontiac Policemen’s & Firemen’s Ret. Sys. v. UBS7AQ F.3d
173, 181 (2d Cir. 2014), arithrkcentral Global Hub Ltd. v. Porsche Automobile Holdings SE
763 F.3d 198 (2d Cir. 2014per curiam)— dictates a different result in this cag®ef.’'s Reply
5-8; Def.’s Sept. 2, 2014 Ltr. (Docket No. 59)n City of Pontia¢ the Second Circuit held that
“the mere placement of a buy order in the United States for the purchase of $erighes on
a foreign exchanges insufficientfor the plaintiffs to have incurred irrevocable liability in the
United States 752 F.3d at 181. The Court’s decision hinged on the fact that, althougll¢he or

was placed in the United States, it was “tegacutedn a foreign exchandeand that the

8 Defendant also argues that the EIF could not create “irrevocable liability” bebavse t
were conditions precedetitat had to be fulfilled before the transaction became bindiDgf.’s
Mem. 14-15). The Court, however, rejected that argumehtiamtica |, 2 F. Supp. 3d at 559-
61, and reaffirms that ruling here for the same reasons.
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Supreme Court iMorrison had explained that the Exchange Act was not intended to regulate
foreign exchangesld. (emphasis added). In this case, howeveriniti@l purchases were not
executed on a foreign exchange. Defendant itself contlediean interest in the Subordinated
Notes could be acquired only through eedt participant— here,Plaintiffs’ brokerin Miami.
(Def.’s Reply 78). And the Complai alleges that the secondary market transacti@ne
completed in Connecticut. (Am. Compl. 11 8-13). Thus, &dlantica |, Plaintiffs allegethat
they incurred irrevocable liability in the United Stat€Xty of Pontiadherefore does not apply.
Parkcentralis even less on point. In that casges plaintiffs had purchased “securities
based swap agreememnighose price was pegged tiwe price of shares of Volkswagon AG
(“VW") stock (which was notraded on a U.S. exchang&63 F.3d at 201The plaintiffs
alleged thatheforeigndefendard had madenisleadingstatements abotheir intentions with
regard tovW (mostly, but not entirely, outside of the United States), upon whe&jrelied in
making their swap agreementSee idat 201. Neither the defendants nor VW had any
involvement with the swaps themselves. Under those circumstances, the Court hefdheven i
purchase of the swaps was a domestic transaction, the claims were “so pretipifoireagn”
that the Exchange Act did not dppld. at 216. The Court was careful, however,dbin its
holding to the facts of the case presente@mlphasizedhat its conclsion “depend[ed] in some
part on the particular character of the unusual security at issue€aatidnedhat theCourt
“exprespked] no view on whether [itjvould have reached the same result if the suit weralbase
on different transactions.Id. at 201-02 Given the differences in the nature of the securities
involved inParkcentralfrom the Subordinateddtesat issue here, that case does not alter the

Court’s conclusion tha®laintiffs have adequately pled thhé Exchange Act applies
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Secondywith respect to the initial purchases by Atlantica and Balbedendant argues
thatirrevocable liability, ifincurred at all, would have arisen at the time and place where the
companies senheir EIFsto their brokers. (Def.’s Mem. 13More specifically, because
Atlantica and Baltica are Panamanian corporations and the Complaint dodsgetladt the
ElFswere transmitted within the United States, BTA Bank argues that the Couot aafien that
the EIFs were serfirom within the United States amaust conclude, applying the satled
“mailbox rule,” that irrevocable liability was incurred abroad. (Deffem. 13). But the main
case that the Bank cites for the proposition that the “mailbox rule” applietuneeel on the
particular language of the agreements at issue. (Def.’'s Mem. 13 @ing@. v. BengeiNo. 09-
CV-676 (JNC), 2013 WL 593952, at *9-{Bolding that irrevocable liability was incurred at the
place where the investor sent its Stock Purchase Agreement to its broker bee#igee¢ment
explicitly provided that the liability was incurred when it wasimit[ted]to the Escrow Agent”
(emphasis adde})). In this case, Defendant has not pointed to — and the Court is not aware of
— any provision of the EIF stating that it became binding when sent. In fact,|ggeertsions
of the EIF appear to indicate othere4s- namely, that irrevocable liability was incurred when
the direct participant (here, the Miami broker) sent the Ef#ee(e.g.Information Men. 81,
available athttp://bta.kz/files/IM_2010.pdf‘Only Direct Participants may submit Electronic
Instruction Forms. If a Euronoteholder or Beneficial Owner is not a DRaticipant, it must
arrange for the Direct Participant through which it holds Euronotes to submitcrokie
Instruction Form on its behalf to the relevant Clearing System toribie deadline specified by
the relevant Clearing System and the Voting Instructions Deadline.”)). dingdy, and in light
of the Court’s obligation to draw all inferences in Plaintiffs’ favor, the Coutirges to depart

from its prior holding on the basis of the mailbox rule.
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E. Pleading of 10(b) Claim

Finally, as the &K Fund did inAtlantica |, Defendantrgues that Platiffs have not
adequately pleaded reliance, loss causatioscienter as required to state a claim under Section
10(b). SeelLentell v. Merrill Lynch & Co., Ing 396 F.3d 161, 172 (2d Cir. 2005). (Def.’s Mem.
28-37). Substantially for the reasons stateéitiantica |, the bulk of those arguments fatbee?
F. Supp. 3d at 561-63With regard to the alleged misrepresentetiabout the Recovery Units,
however, the Court agrees with BTA Bank — as it didtlantica | — that there is no claim that
any Plaintiffs other than Atlantica and Blu Funds bought Subordinated Notedafter t
misrepresentations about the Units occurr@kf.’s Mem. 3334; Am. Compl.{{ 5859 & EX.
A). Accordingly, to the extent the Complaint can be construed as stating dasead on those
misrepresentations on behalf of the other plaintiffs, those claims are DISRISS

In light of Atlantica |, only one of Defendant’s arguments requires discussion here.
Specifically,Defendant contersdthatsome of the allegeghisrepresentations in the Information
Memorandum — namely, the statements that the Bank expected the 2010 Restrucaliavg t
it to contnue as a “going concerr@nd to achieve the “necessary capital ratiasd that XK
fund aimed to “maximize[] [the Bank’s] long term value” are mere “expressions of corporate
optimism” upon which Plaintiffs were not entitled to rely. (Def.’s Mem33Aciting,e.g,
Rombach v. Chan@55 F.3d 164, 174 (2d Cir. 2004psker v. N.Y. State Elec. & Gas Corp.
85 F.3d 55, 59 (2d Cir. 1996)); Am. Compl. ) .58ut statements regarding future performance
are actionable if “they are worded as guarantees or are supported by sped@fresitst of fact,
or if the speaker does not genuinely or reasonably believe tHame’Bristol-Myers Squibb
Sec. Litig, 312 F. Supp. 2d 549, 557 (S.D.N.Y. 2004) (internal afiart marks omittedkee,

e.g, Fait v. Regions Fin. Corp655 F.3d 105, 111-12 (2d Cir. 2011) (recognizing that
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statements of opinion can be actionable “if they misstate the opinions or bdligfsrha the
case of statements of reasons, the achadivation for the speaker’s actioradare false or
misleading with respect to the underlying subject matter they addré&daiitiffs’ Complaint
claims that the Bank’s projections of the effects of2B&0Restructuring, awell as its
statements ajut SK’s motivations,were false, and that, “at the time they were made, BTA
Bank knew they were false.” (Am. Compl. § 5%¥hile BTA Bank claimed th€010
Restructuring was intended to benefit the Bank and its creditors, Ptaall#fe that it was
actually designed solely to benefit S-K Fund and that the Bank never expectedithetiresy
to significantlyimprove its financial outlook. See, e.g Am. Compl. 11 4, 43-44, 47-48).
Although Plaintiffs may well far short of carrying their burdenktdr stages of the litigation,
those allegationare sufficient to survive a motion to dismiss
CONCLUSION

For the reasons stated above, Defendan¢8on to dismiss is DENIED in part and
GRANTED in part. Specifically, the motion is DENIED except insofar as the Complaint states
claims arising out of statements in 2011 or later on behalf of Baltica and e uiadl Plaintiffs.

The Clerk of Court isidectedto terminate Docket No. 42.

SO ORDERED.
Date January 12, 2015 d& £ %/;

New York, New York LﬁESSE MT—?ﬁRMAN

nited States District Judge
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