Cancel v. Kelly et al Doc. 90

Il uspc spNy
UNITED STATES DISTRICT COURT BOCUMENT
SOUTHERN DISTRICT OF NEW YORK ELECTRONICALLY FILED |
______________________________________________________________________ X DOC #:
: DATE FILED: 02/11/2016
FRANKIE CANCEL

Plaintiff, : 13-CV-6007(JMF)

-V- : OPINIONAND ORDER

NYPD COMMISSIONER RAYMONDKELLY, etal.,

Defendants.

JESSE M. FURMANUNnited States District Judge:

Plaintiff Frankie Cancel, proceedipgo se brings this action against the City of New
York, former Mayor Michael Bloomberg, former New York City Police Departnftny PD”)
Commissioner Raymond Kelly, and various NYPD officelPdaintiff’'s claims arise out of two
unrelated encounters withe NYPD:his arrest on May 26, 2012, atieé search dfisresidence
on October 9, 2013. Plaintiff brings federal and dtateclaims for false arrest, use of excessive
force, unlawful search, malicious prosecution, First Amendment retaliatioal, pacfiling, and
municipal liability. Defendants move, pursuant to Rule 56 of the Federal Rules of Civil
Procedurefor summary judgment on all of Plaintiff's claims; Plaintiff crossves for partial
summary judgmendn his claims for municipal liability and falserest For the reasorgated
below, Defendants’ motion is granted and Plaintiff's cross-motion is denied.

BACKGROUND
The relevant facts, taken from materials submitted in connection with the pending

motion, are either undisputed or described in tha hgost favorable to PlaintiffSee Costello v.
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City of Burlington 632 F.3d 41, 45 (2d Cir. 2011As noted, Plaintiff's claims arise out of two
unrelated encounters with NYPD officers on May 26, 2012, and October 9, 2013.
A. The May 26, 2012Arrest

On May 26, 2012, Defendan@arlosCruz, TyroneForde, and Christoph&rause (the
Vice Officers”) visited Soul 2 Soul bar in Brooklyan establishment thatas known to tay
open after hours arateat anuisancdor the surrounding neighborhoodSgeDefs.’ Rule 56.1
Statement (Docket No. 74) (“DefSOF) 112-3). The \ce Officers arrived at Soul 2 Soul at
2:20 a.m. to conduct a liquor license chedkl. {14-6). Whertheyentered the bathere were
approximately fifty people insideld. 15). DetectiveForde ordered the employees to tufin o
the music and turn on the lights, then ordered patwetep away from the béawhere there
were bottles and glasses that could conceivably be used as weapbas)hsoVice Officers
could complete the license checfd. 11 6-7 seeDefs.’ Decl. Supp. Mot. Summ. J. (Docket No.
73) (“Cooper Decl.”) Ex. B, 1 11-12; Resp. Opp’n Defs.” Local Rule 56.1 Statement (Docket
No. 81) (‘Pl’'s Resp. SOF”) 31). Plaintiff was standing at thear when that order was issued.
(Defs.” SOF 1B). Several of the Vice ficers then approached Plaintiff individually and asked
him to leave (Id. 1 10). Plaintiff did not comply, but instead asked tieers whether he
could finish his drink and gétis change. 1¢l.). The officers repeated their order; wHdaintiff
again did not comply, the officers arresteoh and placed him in handcuffsS€ed. § 12;
Cooper Decl.Ex. A, at36-37). Detective Krause issued Plaintiff a summonsdisorderly
conduct a chargehat was later dismisse@Defs.” SOF L7-27). On August 24, 2012,
Plaintiff soughtmedical treatment at the Ocean Chiropractic Cdnotenjuries allegedlycaused

by the handcuffs placed on him on the night of his arrddt.|{22-25).



B. The October 9, 2013 Search

On October 9, 2013, at approximately 8:30 alefendantkevin Breen,Michael
Berrios,Jose MucciacciolyroneWoodson, andlahmar Sanders (“thé/arrantSquad”)
knocked on the front door of 490 H&treetin Brooklyn, where Plaintiff lived. (See id{ 45-
48). Plaintiff answered the door and told dffecersthat he lived on the first floor and that his
sister Lucy Cancellived on the second floorId({ 1155-56; Pl.'s SOF 20; Cooper Decl., Ex. C
1 14. Atthe time, he officers were aware ah outstanding arrest warrant for Matthew Cancel,
Plaintiff's nephew, which indicated that he lived in Apartment 2 of 490 HeeeSand a bench
warrant for Darlene Tinsley, Matthew’s girlfriend, whilcsted her residence as 490 Hart Street
(SeeDefs.” SOF1139-40, 43-44). Plaintiff confirmed that Matthew Cancel was his nephew.
(Id. § 56). TheWarrantSquad proceeded to search the first floor of 490 Hart Street over
Plaintiff's objection, searching only places where a person could be hidthd]58). After
searching the first floor, thé/arrant $juad proceeded to search the basement and the second
floor as well, but did not fineither of the peoplthey were looking for. I¢.  59-60). The
WarrantSquad left 490 Hart Streletssthanfifteen minutes after they first enteredd.(] 61).

LEGAL STANDARDS

Summary judgment is appropriate where the admissible evidence and thegsleadin
demonstrate “no genuine dispute as to any mafacabnd the movant is entitled to judgment as
a matter of law.” Fed. R. Civ. P. 56(age alsaJohnson v. Killian680 F.3d 234, 236 (2d Cir.
2012) (per curiam). A dispute over an issue of material fact qualifies angéiiuhe evidence
is such that a reasonable jury could return a judgment for the nonmoving pamtietson v.
Liberty Lobby, InG.477 U.S. 242, 248 (198&¢cord Roe v. City of Waterbyry42 F.3d 31, 35

(2d Cir. 2008). The moving party bears the initial burden of demonstragrapsence of a



genuine issue of material fackee Celotex Corp. v. Catreft77 U.S. 317, 325 (1986). “In
moving for summary judgment against a party who will bear the ultimate burdeoodfgprrial,
the movant’s burden will be satisfied if he can point to an absence of evidence to support an
essential element of the nonmoving party’s clai®denaga v. March of Dimes Birth Defects
Found, 51 F.3d 14, 18 (2d Cir. 1995) (citi@elotex 477 U.S. at 322-23gccordPepsiCo, Inc.

v. CocaCola Co, 315 F.3d 101, 105 (2d Cir. 2002) (per curiam).

In ruling on a motion for summary judgment, all evidence must be viewed “in the light
most favorable to the non-moving part@Verton v. N.Y. State Div. of Military & Naval Affairs
373 F.3d 83, 89 (2d Cir. 2004), and the court must “resolve all ambiguities and draw all
permissible factual inferences in favor of the party against whom summamgatg sought,”
Sec. Ins. Co. of Hartford v. Old Dominion Freight Line, ]8@1 F.3d 77, 83 (2d Cir. 2004).
When &s in this casehoth sides moveor summary judgment, the district coist‘required to
assess each motion on its own merits and to view the evidence in the light most faedtable
party opposing the motion, drawing all reasonable inferences indatioat party.” Wachovia
Bank, Nat'l Ass’'n v. VCG Special Opportunities Master Fund, b&ll F.3d 164, 171 (2d Cir.
2011). Thus, “neither side is barred from asserting that there are issues of fiacersLio
prevent the entry of judgment, as a teabf law, against it."Heublein, Inc. v. United States
996 F.2d 1455, 1461 (2d Cir. 1993).

To defeat a motion for summary judgment, a non-moving party must advance more than
a “scintilla of evidence,Anderson477 U.S. at 252, and demonstrate more than “some
metaphysical doubt as to the material fadtédtsushita Elec. Indus. Co., Ltd. v. Zenith Radio
Corp, 475 U.S. 574, 586 (1986). The non-moving party “cannot defeat the motion by relying on

the allegation in [its] pleading or on conclusory statements, or on mere assertions that @affidavi



supporting the motion are not credibleSottlieb v. Cty. of Orange34 F.3d 511, 518 (2d Cir.
1996) (citation omitted). Affidavits submitted in support of, or opposition to, summary judgment
must be based on personal knowledge, must “set forth such facts as would be admissible
evidence,” and must show “that the affiant is competent to testify to the mattedsiséseen.”
Patterson v. Cty. of Oneid875 F.3d 206, 219 (2d Cir. 2004) (quoting Fed. R. Civ. P. 56(e)).

It is well established that the “special solicitude” affordedrtnselitigants extends to
the opposition to a motion for summary judgmenhtacy v. Freshwater623 F.3d 90, 101 (2d
Cir. 2010). Thusapro separty’s papers opposing summary judgment are to be read liberally
and interpreted to raise the strongest arguments that they suggese.gClinton v.
Oppenheimer & Co. Inc824 F. Supp. 2d 476, 481 (S.D.N.Y. 2Q1This special solicitde is
not unlimited, however, and does notlieve a plaintiff of his or her duty to meet the
requirements necessary to defaanotion for summary judgmentJorgensen v. Epic/Sony
Records 351 F.3d 46, 50 (2d Cir. 2003) (internal quotation markgted). Nor is the “duty to
liberally construe a plaintif§ [opposition] . . theequivalent of a duty to rexite it.”
Geldzahler v. N.Y. Med. Cqlb63 F. Supp. 2d 379, 387 (S.D.N.Y. 2009) (quoBridoore’s
Federal Practice § 12.34[1] [b], at 12 iternal quotation marks omitted))

DISCUSSION

As noted, Plaintiff brings federal and stk claims for false arrest, excessive force,
unlawful search, malicious prosecution, First Amendment retaliation, raofding, and
municipal liability. Defendants move for summary judgment on all claims. The Court will

address eac$et of claimsan turn.



A. False Arrest Claims

To establish a clairof false arrest undéfitle 42, United States Code, Section 1983
New York law a plaintiff must demonstratetti(1) the defendant intended to confine [the
plaintiff], (2) the plaintiff was conscious of the confinement, (3) the plaintffrdit consent to
the confinement and (4) the confinement was not otherwise privile@uder v. Fulton Cty.
Sheriff 63 F.3d 110, 118 (2d Cir. 1995) (internal quotation marks omit@tiparticular
relevance here, “[t]he existence of probable cause to arrest constitutiesajisti and is a
complete defense to an action falsearrest whether that action is brouglmder state law or
under § 1983’ Jenkins v. City of N.Y478 F.3d 76, 84 (2d Cir. 2007) (quoti¢eyant v. Okst
101 F.3d 845, 852 (2d Cir. 1996)). Probable cause to arrest exists if the arresting offieers ha
actual*knowledge or reasonably trustwby information of facts and circumstances that are
sufficient to warrant a person of reasonable caution in the belief that the persarresbed has
committed or is committing a crime¥Weyant 101 F.3d at 852. A court should consider the
“totality of the circumstances” in evaluating whether “the facts available to the offiter tine
of arrest” meet that baiCaldarola v. Calabrese298 F.3d 156, 162 (2d Cir. 2002). It is enough
that probable cause existed to arrest a defendant, and elésamt*whether probable cause
existed with respect to each individual charge, or, indeed, any chargeyaciuaited by the
arresting officer at the time of arrestlaegly v. Couchd39 F.3d 149, 154 (2d Cir. 2006).

Applying those standards here, the Court concltitktthe Vice Officers had probable
cause to believe th&taintiff was guilty of botrhdisorderly conducand obstructing

governmental administraticand thus,that Plaintiff's false arrest claims fais a matter of law

! Plaintiff argues that Defendants are collaterally estopped frodititrating” probable

cause because “the New York City Criminal Court already determined that theme was
probable cause to arrest” him when it dismissed the charge of disorderly coitetMdm.



Under New Yok law, a person commits disorderly conduct when, “with intent to cause public
inconvenience, annoyance or alarm, or recklessly creating a risk thetdgrigregates with
other persons in a public place and refuses to comply with a lawful order of the palispdrse
... N.Y. Penal Law 8§ 240.20(6). Thus, an officer is “warranted in believinaga person
has committed the crime of disorderly condumtly if the officer has reasonable cause to believe
(2) thatthe person’s conduct was public in nature, (ii) that the pexstad with‘intent to cause
public inconvenience, annoyance or alarm” or with recklessness as to “eeriséfthand, as
relevant here,3) the persomefusal to comply with a lawful order to disperserovost v. City of
Newburgh 262 F.3d 146, 157 (2d Cir. 200%geN.Y. Penal Law 840.20(6).Here, he totality
of the circumstances surrounding Plaintiff's arrest indicates that protaide existed to
believe thahis“conduct satisfied all three ogponents of § 240.20.Provost 262 F.3d at 157.
First,it is undisputed that thei¥e Officers entered the bar at 2:20 a.m. and asked all
patrons to put down their drinks and step away from the bar to allow the officers to conduct a
liquor license check.SeeDefs.” SOF 16-7). Itis also undisputed that the bar was crowded at
the time— with approximately fifty people inside the venue, some of whom may well have been
intoxicated (SeeDefs.” SOF 1b). Finally, Plaintiff admitshat hedisobeyedhe instruction to

step away from the bar and tried to argue with tlee @fficers when they approached him

Law Supp./Opp’n Summ. J. (Docket No. 79) (“Pl.’s Opp’n”).1Blaintiff's collateral estoppel
argument is mefigss The summons issued to Plaintiff was dismissed becawss itlegally
insufficient.” (SeeCooper Decl.Exs. L, M). Thasort of dismissal is not a dismissal “on the
merits” forpurposes otollateral estoppelSee Bree v. Garrison 169 F.3d 152, 153 (2d Cir.
1999 (per curiam)holding that alismissal‘for facial insufficiency .. . was not a decision on

the merits”). Moreover, as discussed below, the Vice Officersgratbable cause to believe that
Plaintiff had committed the crime of obstructing governmental administratiom Nashe York

law, which provides an independent lsafsir dismissal oPlaintiff's false arrest claims.
Defendantsre obviously notollaterally estopped from arguing that probable cause existed to
arrest Plaintiff fothat ofiensebecause Plaintiff was never charged wiiith



individually. (SeeCooper Decl. Ex. A (Cancel Dep.) 38}iven these facts, thei®no dispute
thatPlaintiff’'s conduct was “public” in natureCf. Provost 262 F.3d at 157-58 (“It is undisputed
that the incident occurred in the police station, that six or seven members of the poblic w
the waiting room, and that a number of police officers were present in the staticagréde . .
that as a matter of law, [that] conduct was sufficiently public to trigger tbedeidy conduct
statute.”). Additionally, the Vice Officers had probable causebelieve that Plaintif§ behavior
was reckless as to a risk of public alarm or inconver@e Under New York law, “a person may
be guilty of disorderly conduct only when the situation extends beyond the exchangenlibvee
individual disputants to a point where it becomes a potential or immediate public pfoblem
People v. Weavel6 N.Y.3d 123, 128 (2011internal quotation marks omitted)[T]he time
and place of the episode” (2:20 a.m. in a bar), “the number of other people in the vicinity” (about
fifty people in a closed space), and “the nature and character of [Plaintiff's] cofréfursing a
direct request, trying to argue with officeesk all factors a reasonable officer might consider in
evaluating the situation, and suggest that Plaintiff's refusal to coopesiedescalatingnto a
public disturbanceSee id.

As for the finalelement of alisorderly conduct violation, Plaintiff does not disputat th
he refused to comply with the Vice Officers’ order. Instead, he contends that nblprcdnase
existed to believe that he “refuse[d] to comply with a lawful order@pttiice to disperse”
because morder to disperse was givdriaintiff argues thabDetectiveForde’s order thate
leave the premisasas not an order to disperse because an individual casispefs€. (Pl.’s
Opp’n 15-16). In support of that argumeplaintiff relies onHigginbotham v. City of N.Y105
F. Supp. 3d 369 (S.D.N.Y. 2015), in which the plaintiffajournalistat an Occupy Wall Street

protest — had been ordered to climb down fitbetop of a telephone boothd. at 372. Noting



that e order was specific to tiptaintiff, the Court concluded th#te orderdid not amount to
an order to “disperse” because “a group can disperse; an individual calthait’373 (internal
guotation marks omitted). Here, unlikeHingginbotham Plaintiff concedes thdte was nothe
only person confronted by thadé Officers; he alleges thahe officers also approached
numerouspatrons as well as employees of the busifie€Second Am. Compl. (Docket No. 40)
1 43). And while Plaintiff purports to “deny” the i¢e Officers’ testimony that they askexdl
patrons to put down their drinks and step away from the bar, he admits that he has no personal
knowledge of what the officers stated to other patro8geell.’s Resp.SOF 4). Barepse dixit
denials of that sodarrylittle or noweightat the summary judgment stageeeGottlieb, 84
F.3d at 518. According)ythe Court concludes thdteVice Officers had probable cause to
believe that an order to disperse haen giverand that Plaintiff refused to comphyth it. The
Courtthereforeconcludes thatas a matter of lavprobable cause existed for the arresting
officers tobelievethat Plaintiff’'s “conduct satisfied all three components @#48.20,”Provost
262 F.3d at 157, making out a “complete defense to [Plaintiff's] actichalearrest, Jenking
478 F.3d at 84.

In any event, ¥en assumingrguendathat the Vice Officerslid not have probable cause
to believe that Plaintif¥iolated the disorderly conduct statute, the Court woeddh the same
conclusiorbecausehey hadorobable cause to believe that Plaintiff had committed the crime of

obstructing governmental administratibr person “is guilty of obstructing governmental

2 It is true that Plaintf was not charged with obstructing governmental administration. It

is well established, however, that the “probable-cause inquiry” is not confined tofféhse
actually invoked at the time of arrest,” or even to offenses “closely relathd t¥fense”
invoked. Devenpeck v. Alforcb43 U.S. 146, 153 (2004nternal quotation marks omitted)t
is enough that probable cause existed to believe that Plaintiff committed semsedfee id.
152-53.



administration when he intentionally . . . prevents or attempts to prevent a publitt $ema
performing an official function, by means of intimidation, physical forcatarierence . . . .”
N.Y. Penal Law 8195.05. “[U]nder New York law, merely approaching the police, or speaking
during the course of a police action, or disregarding police instructions, will $@ppanviction
for [obstructing governmental administration]Rasmussen v. City of N, Y66 F. Supp. 2d 399,
403 (E.D.N.Y. 2011) (citigHusbands ex rel. Forde v. City of N.Mo. 05CV-9252 (NRB),
2007 WL 2454106, at *12-13 (S.D.N.Y. Aug. 16, 2007)). Here, there is no question that
Plaintiff refused to comply witla direct order frona police officer. Plaintiff's only
counterargument is that the order he was given was not lawful. (Pl.’s Opp’But3he only
case Plaintiff cites isupport otthat argumert— a trespass casmlding that a person does not
commit criminal trespass if she “enter[s] or remain[s] in a restauranstbpen to the general
public,” Bang v. Utopia Rest923 F. Supp. 46, 49 (S.D.N.Y. 1996)is-entirelyinapposite.
Plaintiff's conclusory contention that the order given to him was “unlawful” ienotigh to
defeat the argument that the Vice ©#iis had probable cause to arrest him. It follows that his
false arrest claims must be, and are, dismissed as a matter of law.
B. Excessive Force Claims

Plaintiff alsoclaims that thé&/ice Officers used excessive force in placing him in

handcuffs® TheSecond Circuit has held that, although handcuffing is pet $ereasonablé, it

3 Plaintiff bringshis excessive force and unreasonable search claims under both Section
1983 and the New York State Constitution. But when a remedy is available unden 368,

as it is here, a “state constitutional tort claim is considered redundant andipdetNoonan v.
City of N.Y, No. 14CV-4084 (LTS) (JLC), 2015 WL 3948836, at *9 (S.D.N.Y. June 26, 2015)
(internal quotation markand alterationsmitted) seealso, e.g.Hershey v. Goldstejr®38 F.

Supp. 2d 491, 520 (S.D.N.Y. 2013) (“District courts in this circuit have consistently held that
there is no private right of action under the New York State Constitution whérereas

remedies are available undet @83’ (internal quotation marks omitted)).

10



“will be the reasonable course in many, if not nmausést situations.’Soares v. Connecticl8

F.3d 917, 921 (2d Cir. 1993)f. Beckles v. City of N..YA92 F. App’x 181, 182 (2d Cir. 2012)
(summary orderf“While there is a general consensus among courts to have addressed the issue
that otherwise reasonable force used in handcuffing a suspect may be unreagosabised
against a suspect whom the officer knows to be injured, these cases involving handcuffing
uniformly concern suspects who either have visible injuries or are cooperathegriarrests.”).

In evaluating the reasonableness of how handewgfe used in particular case, courts consider
whether ‘1) the handcuffsvere unreasonably tight; 2) the defendants ignored the plaintiff's pleas
that the handcuffs were too tight; and 3) the degrégufy to the wrists’ Lynch ex rel. Lynch

v. City of Mount Vernarb67 F. Supp. 2d 459, 468 (S.D.N.Y. 20(8)ernal quotation marks

and bracketsmitted) The third factor is particularly important: “There is a consensus among
courts in this circuit that tight handcuffing does not constitute excessiveuioless it causes

some injury beyond temporary discomfortd. (gathering cases).

In this casePlaintiff alleges thahe suffered continuing injury of the kind that might
support an excessive force clainspecifically, thathe lost sensitivity in his hands” and “was
left . . .with a permanent sdat as a result of the Vice Officersise of handcuffs. (Pl.’s Opp’'n
22). At the motion to dismiss stage, those allegations alone might su8&e Simpson v.

Saroff 741 F. Supp. 1073, 1078 (S.D.N.Y. 1990). Bitithe summary judgmestage a
plaintiff “cannot defeat the motion by relying on the allegations in [his] pleading or on
conclusory statementsGottlieb, 84 F.3d at 518. Even more to the pptohsubstantiated
claims of nerve damage, in the absence of corroborating medical evidenceu#i@ent to
sustain a claim of excessive force from handcuffingdtthevs v. City of N.Y.889 F. Supp. 2d

418, 442 (E.D.N.Y. 2012) (internal quotation marks and brackets omitted). Here, there is not

11



only a lack of “corroborating medical evidenc#ie evidence in the record contradicts
Plaintiff's subjective and conclusory assertions of injury. First, in photogi@EdPigaintiff's
wrist, no scararevisible (seeCooper Decl.Ex. X; Pl.’s Opp’n, Ex. 10), andPlaintiff himself
stated thaimmediatelyafter the handcuffs were taken,die had only “a slight scratch” on his
wrist. (Cooper Decl.Ex. A, at45). SecondPlaintiff sought no medical treatmefiot almost
three months after the incidenSegDef. SOF {23-25). Third, he medtcal recordsfrom that
visit containno reference to any injuty Plaintiff's wrists. SeeCooper Decl., Ex. N). And
fourth, medical records from Plaintiff's treatment at NYC Medical & Neugmbatic from late
2013 indicate that Plaintitfid not suffe from anynerve damage.SgeCooper Decl.Ex. O).
For those reasons, the Court concludes that a reasonable jury could not find th&tdeithened
any continuing injury as a result thfe handcuffs used in his arrest, a conclusion ‘tisgfatal to
[his] excessive force claim[s].Lynch 567 F. Supp. 2d at 468.
C. Unlawful Search Claims

Next, Plaintiff claims thathe WarrantSquad unlawfully entered and searched his home
on October 9, 2013. As a general rule, “the police do not needGhsearrant to enter a
suspect’s home when they have an arrest warrant for the suspedet States v. Lauteb7
F.3d 212, 214 (2d Cir. 1995ee alsaCogswell v. Cty. foSuffolk Sherif§ Dept, 375 F. Supp.
2d 182, 187 (E.D.N.Y. 2005) (applying the same principles to bench warrdiiz) is because
“an arrest warrant founded on probable cause implicitly carries with it thediauitiority to
enter a dwelling in which the suspéeeswhen there is reason to believe the suspect is within.”
Payton v. New Yorkd45 U.S. 573, 603 (1980). Thudficers “may enter a suspect’s residence,
or what they have reason to believe is his residence, in order to effectuatestwannant

where areasonable belief exists that the suspect is préskeatter, 57 F.3d at 214The

12



reasonable belief standard requires a lesser showing than probableSs=eigat 215.
Moreover, br a beliefto be reasonablét need not turn out to bmrrect. See, e.gUnited States
v. Lovelock170 F.3d 339, 343 (2d Cir. 1999nce officers haviawfully entered a residence
pursuant to & arrestwarrant, they may conduct a search of the premises to the extent necessary
to locate the individual to be arrestedUnited States v. Passarella88 F.2d 377, 381 n.4 (6th
Cir. 1986)(citing cases)cf. Maryland v. Buie494 U.S. 325, 330 (1990)[(J[ntil the point of
Buie’s arrest the police had the right, based on the authority of the arresttywarsearch
anywhere in the house that Buie might have been found, including the basement.”).

Here it is undisputed thaatthetime theWarrantSquadofficers entered Plaintiff's
home they were aware @) a valid arrest warrant for Matthew Candelaintiff's nephew,
which indicated that he lived in Apartment 2 of 49&t5treetand(2) avalid bench warrant for
Darlene Tinsley, Matthew’s girlfriend, which listed her residence as 480Sttaet. $eePl.’s
Resp. SOF 13-14). Further, thees$ warrantfor Matthewwas issued less than three weeks
before the Warrant Squad entered Plaintiff's hongeeDefs.” SOF 1189-40). Based on those
facts, the Warrant Squdhdample reason to believe that MatthemDarleneor both would be
present at the 490 Hart Street residence whegnahtered around 8:30 a.rfsee United States v.
Camilo, 287 F. Supp. 2d 446, 450 (S.D.N.Y. 2003) (“[O]nce police officers have reason to
believe that a suspect lives in a particular dwelling, they may reasonablthatfée will be
home early in the morning.” (internal quotation marks omijte@ihe WarrantSquad was
therefore entitled to enter 490 Hart StreBee, e.gLovelock 170 F.3dat 343-45 (holding that
officers reasonably believed a suspect residégeaaddress listed on a recently issued wakrant
Bartlett v. City of N.Y.No. CV031961CPS, 2005 WL 887112, at *6 (E.D.N.Y. Feb. 11, 2005)

(same)United States v. Delyd3 F. Supp. 3d 269, 274 (S.D.N.Y. 201dhgerving there was

13



“no dispute” that officers were entitled to enter a suspéest known address in order execute
a valid arrest warraht

Plaintiff separately contends that the seamhducted by the Wfrant Squad after the
officersenterecdhis buildingwas unreasonableecause htold the officers that he livealoneon
the first floor Oncean officer enters auspect’sesidence pursuant tovalid arrest warrant
however, the officer obviously has authgtio attempt to effectuate thearrant by searching for
the suspect. SeeUnited States v. Spenc¢é&22 F. Supp. 463, 466 (E.D.N.Y. 1981) (“[T]he police
officers could reasonably believe that [the suspect named in the warrarat] thiesresidence
. ... Consequently, the entry into the residearmsearchfor the suspedhereinwere proper.”
(emphasis addef) Here, d&hough Plaintiff told the officers that he livadbone on the first floor,
the members of the Warra8tjuad reasonably suspectkdtPlaintiff’'s nephew might have been
hiding in Plaintiff's living space. $eeCooper Decl.Ex. C § 14). And the undisputed facts
indicate that th&VarrantSquad’s search of tHest floor was reasonably limited to places where
Matthew could have been hidingSdeDefs.” SOF 168). Plaintiff’'s principal counterargument
is that he refused to consent to the search, but Plaiméffisal toconsenis irrelevant where, as
here,a valid search warrant provided an independent justification for the warrantsgquay’
and searchPlaintiff's unreasonable search claims must be and are therefore dismissed
D. Plaintiff's Remaining Claims

Plaintiff's remaining claims— for malicious prosecutiorkirst Amendmentetaliation,
racial profiling and municipal liability pursuant tdonell v. Department of Social Servicd86
U.S. 658 (1978) — can be disposed of quickly. FiRr&intiff has voluntarily withdrawn his
malicious prosecution claimgPl.’s Opp’n 23-24).Secondwith respecto Plaintiff's First

Amendment claims, Plaintiff has produced no evidence suggdsiit any Defendant took any

14



action against him because of his exercise of protected First Amendment fightdailure is
fatal to Plaintiff's First Amendment claims$See Curley v. Vill. of Suffer@68 F.3d 65, 73 (2d
Cir. 2001) (holding that a plaintiff must provater alia, that “defendants’ actions were
motivated or substantially caused by his exercise of [his First Amendmets{righorder to
establish a retaliation clajm Third, although Plaintiff's Second Amended Complaint purports to
bring aclaim under New York City Administrative Code 8§ 14-18fiseq(Second Am. Compl.
1 1), which prohibits racial and ethnic profiling, he points to no evidence that might support tha
clam. Thus, ay racial profilingclaim must be dismissed. Finally, althoulglonell provides a
means for holding a municipality liable for a constitutioteprivation, it does not provide an
independent cause of action where no underlgorgstitutional violation existsSee City of
Canton v. Harris 489 U.S. 378, 385 (1989) (observing thettnell stands for the rule that “a
municipality can be found liable under § 1983 only where the municipisily causes the
constitutionalviolation at issué (emphasis added))Because all of Plaintiff’'s constitutional
claimsfail as a matter of layany claimPlaintiff might have undevionell also faik.
CONCLUSION

For the foregoing reasons, Defendants’ motion for summary judgment is grartsed |

entirety, and Plaintiff's cross motion for partial summary judgnfemthis Monell claims)is

denied? This Court certifies, pursuant to Title 28, United States Code, Section 1915(a)(3), that

4 The Court need not and does not reach Defendants’ other arguments, except to note that

gualified immunity would provide an alternative basis for the Codrsmissal of Plaintiff's

false arrest and unlawful search clairfggeDefs.” Mem. Law Supp. Mot. Summ. J. (Docket No.
75) 22-25)and that Plaintiff fails to allege (let alone pro#eg “personal involvement” of
several Defendants (including Mayor Bloomberg and Commissioner Kedlyg,raquired to
maintain a Section 1983 claim against théseeid. 28-30.
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any appeal from this Opinion and Order would not be taken in good faitin fordha pauperis
status is thus denie®Gee Coppedge v. United Staté89 U.S. 438, 444-45 (1962).

The Clerk of Court isidectedto mail a copy of thi©pinion and Ordeto Plaintiff, to
terminate Docket NoZ2, and taclose this case

SO ORDERED.
Date February 11, 2016 d& L &I/—

New York, New York fESSE MFURMAN

nited States District Judge
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