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UNITED STATES DISTRICT COURT USDC SDNY
DOCUMENT
SOUTHERN DISTRICT OF NEW YORK ' ,
_________________________________________________________ X ELECTRONICALLY FILED .
: DOC #: _ -
SARA BERGER ) DATE FILED: ___12/19/201!

Plaintiff,
13-CV-6084(VSB)
- against
: ORDER
NEW YORK CITY POLICE DEPARTMENT:
THE CITY OF NEW YORK, and WAYNE
SCIBELLI,

Defendants

VERNON S. BRODERICK, United States District Judge

Before me are Defendantf®ur motions in limine.(Docs. 136, 138, 141, 149.)n these
motions Defendants seeki) to require Plaintiff to call noparty Andrew Krimsky as a live
witness at trial, rather than offer his testimony by depositionto(pyeclude, in whole or in part,
the testimony of Riintiff’'s expert Dr. Kenneth Weinberg; (iii) to preclude, in whole or in part,
the testimony of noparty witness Evan Feliciano; and (iv) to preclude Plaintiff from offering
evidence of any workelated events or damages occurring after her relocationtfre eighth
floor in the Summer of 2015. addressach motion in turn below.

I. Testimony of Andrew Krimsky

Defendant filed thenotion related to Krimsky's testimonyndecember 2, 2019. (Docs.
136, 137.) On December 5, 2019, Plaintiff filed a letter stating that she “will not opposevAndre

Krimsky testifying live.” (Doc. 146.) Accordingly, Defendant’s motiorlimine to require

11 also consider in this order the initial motion in limine filed by Deffents on August 12, 2019, (Doc. 123),
seekinghe sameelief encompassebly the four more recent motions.
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Plaintiff to call nonparty Andrew Krimsky as a livevitness at trial, rathrehan offer his
testimony by depositioms GRANTED.

II. Plaintiff's Expert Dr. Kenneth Weinberqg

Defendants filed a motion on August 12, 2019, (Doc. 123), seeking to exclude the expert
report and testimony of Dr. Kenneth Weinberg under Federal Rule ofriee@d®?2 as well as
Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993), and its progeny. Plaintiff opposed
the motion by filing a memorandum of law in opposition on September 3, 2019, (Doc. 125), and
a supporting declaration, (Doc. 126). In lightloé parties’ arguments, | entered an order
directing the parties tbe prepared to answer various questions regarding Dr. Weinberg’s expert
report and the preparation of his opinions in this easkee Final Pretrial Conference on
November 22, 2019(Doc. 134.)

After hearing from the parties at the Final Pretrial Conference, | made mipsely
ruling thatDr. Weinberg’s expert report contained speculation and heavaayargumentative,
and included material that went beyond the scope of Dr. Weislextgertise and analysiis
this case. (FPTC 33:23-34:21 |)therefore concluded that the expert report itself should be
excluded from evidencd.also ruledn relevant part (ijhat Dr. Weinberg could not opiret
trial thatair samples taken a weaker his walkthrough “did not demonstrate excessive levels of
.. . dust, primarily because of the previous cleanup that had occurred, and even though
significant time had passed, the NYPD became more aware of the dust hazard plgsemsed
spac¢’ (FPTC40:16-24); and (ii) that Dr. Weinberg could not opine on any correlation between
9/11 andPlaintiff's acid reflux, EPTC56:22-57:6). | further requested additional briefing from

the parties regarding Dr. Weinberg's expert testimony and indicatedviiaatihclined to hola

2“FPTC" refers to the November 22, 2019 Final Pretrial Conference tipns@Doc. 147.)



Daubert hearingto determine the scope of Dr. Weinberg's trial testimony

On December 2, 2019, Defendants filed their additional motion to preclude the expert
testimony of Dr. Kenneth Weinberg. (Docs. 138-40.) In the motion, Deferelquigsnedhat
the parties “haj] conferred and agree[d] to hold a hearing, outside the presence of the jury,
concerning Dr. Weinberg's report and proposed testimony.” (Doc. 139, at 3.) During a
telephonic status conference on December 5, 2019, | informed the parties that inthght of
request| would hold aDaubert hearing A hearing was tentatively scheduled for January 6,
2020. Accordingly, I reserve rendering a final ruling on Defendaxpert testimonynotions,
(Docs. 123, 138), until conclusion of tBbaubert hearing.

III. Testimony of Evan Feliciano

Defendants filed a motion on August 12, 2019, (Doc. 123), seekingdiuged-eliciano
from testifying,arguingthat such testimony would be irrelevant and include inadmissible
hearsay. Plaintiff opposed the motion by filing a memorandum of law in opposition on
September 3, 2019, (Doc. 125), and a supporting declaration, (Doc. 126). In light of the parties’
arguments, | entered an order directing Plaintiff to be prepared to answeis\guestions
regarding Feliciano’s anticipated testimatythe Final Pretrial ConferencéDoc. 134.)

After hearing from the parties dtd Final Pretrial Conference on November 22, 2019, |
made a preliminary ruling that Feliciano could testify regartohbgervations he made [and]
things he saw.” (FPTQ1:5-7.) Additionally, Plaintiff conceded that Feliciano would not testify
about his kowledge of Defendant Wayne Scibellimployment with the NYPD. (FPTG1:16-
17.) However, | invited further briefing on the relevancetber categories déstimony, and
whether Plaintiff anticipated offering inadmissible hearsay thrdigdiciands testimony On

December 3, 2019, Defendants filed their motion to preclude, in whole or in part, the tgstimon



of nonyparty witness Evan Feliciano, addressing the relevance and hearsaydsstiéed at the
Final Pretrial Conference(Docs. 141-43.) Plaintiff opposed the motion on the same day. (Doc.
144.) Defendants’ motioseels toexcludefive categories of testimony: (i) Feliciano’s
impression of Plaintiff as a coworker; (ii) Feliciano’s knowledge of comfdabout the
conditions of room 804(A); (iii) Feliciano’s own complaints about the conditions of room
804(A); (iv) Feliciano’s knowledge of Plaintiff's request for an accommodaand (v)
Feliciano’s understanding of Wayne Scibelli’'s and Andrew Krimsky’parses to Plaintiff's
request foanaccommodation.

Defendants seek to exclude the first category of testimony as irrelevamthederal
Rule of Evidence 401 and unfairly prejudicial under Rule 403. (Doc. 143, at 6.) Plaintékarg
that Feliciano’s observations of Plaintiff's abjlto work before and after she was moved to
room 804(A) is evidence relevant to whether Plaintiff needed an accommodatiaisa to
Plaintiff's damages. (Doc. 144, at 3.) | agree, in part, with Defendants argument that Feliciano’
subjective opinionsf Plaintiff’'s work performance are not relevaas ultimately the jury must
decide whether Plaintiff was incapable of “perform[ing] the essential fursctbher job” and
therefore suffered damagegangas v. Montefiore Med. Ctr., 823 F.3d 174, 180 (2d Cir. 2016).
However, | find that Feliciano’s observations of Plaintiff’s ability to width before and after
she was moved to room 804(&de relevantbecause to succeed on her reasonable
accommodation claim Plaintiff must demonstrate et was dqualified individua)” i.e., that
she“could perform the essential functions of the employment position that [she hMdBFide
v. BIC Consumer Prod. Mfg. Co., 583 F.3d 92, 96 (2d Cir. 2009y herefore, Feliciano’s
observations of Plaintiff's abilityotwork in room 804(A) and elsewhere are admissible.

Defendants seek to exclude the secand thirdcategoies of testimony asnvolving



inadmissible hearsay under Rule 801 and 802, and because the “broader conditions of Room
804(A) such as room tempeuat. . .are irrelevant to Plaintiff's failure to accommodate claim.”
(Doc. 143, at 7.) Plaintiff argues that the complaints regarding room 804(A) fall tveder t
present sense impression exception to the hearsay rule, Fed. R. Evid. 803(1), antairthees t
broader conditions of the room “further exacerbated the dusty and dirty conditionsiaed ca
for there to be poorer air quality within room 804(A),” which could be relevant to whether
Defendants offered Plaintiff a reasonable accommodation. (Doc. 144, at 3—4.) Tiethe ex
Feliciano heard complaints from others “describing or explaining an event oticonaiade
while or immediately after the declarant perceivgdhed. R. Evid. 803(1), such evidence could
qualify under the present sense impression to the hearsayfhdesame is true for any
complaints made by Feliciano himself that qualify under the present sengssioprexception.
Becauséd have not been provided with teeatement®laintiff intends to offer|] must reserve
ruling on whether any particular statements qualify under this exception iatilRtaintiff’s
counsel is directed to provide a proffer of the substance of Felicisgstismiony that implicate

his or others’ pesent sense impressiasfsRoom 804 (A)prior to Feliciano being called as a
witness.

With respect taomplaints about the “broader conditions of Room 804(A),” such as
whether the room was cold, | find that evidence of conditions beyond the alleged dustyyand di
nature of the room are irrelevant, because Plaintiff's claim encompasseghetier she was
given a reasonable accommodation in connection with “her group’s move to a dostiér f
(Plaintiff's Counter Rule 56.1 Statement, Doc. 87, at 1 (citing Plaintiff's Complaint {1 25, 30).)
Plaintiff suggests that these broader conditions exacerbated the dusty and dittgresiodi

which Plaintiff sought an accommodation, and are therefore relevant, but this conclusidn woul



require expert testimonyonoffered by Plaintiff's expert withessee Fed. R. Evid. 10é)
(“When the relevance of evidence depends on whether a fact exists, proof must beshtroduc
sufficient to support a finding that the fact does ejistTherefore, to the extent other
empoyees’ complaints merely encompass comments about the general conditlunsooim,
and not the dusty and dirty conditidios which Plaintiff sought an accommodatiotiese
complaints are inadmissible regardless of whether they fall under ayeawmsption. For those
complaints that encompass both the dusty and dirty conditions, in addition to the broader
conditions, then | would admit those statements to the extent they qualify undesayhear
exception. However, as | instructed at the Final Pretrial Conference, fesueamgtatements, |
intend to instruct the jury as to the limited relevanctheportions of thecomplaintsreferring to
the broader conditions of the room. (FPTC 15:13-21.)

Plaintiff indicates her intdrto ask Feliciano about complaints Feliciano expressed about
the dusty and dirty nature of Room 804(A), and suggestions he had to improve the air quality in
Room 804(A). (Doc. 144, at 5-6.) Plaintiff also indicates in her opposition memorandum that
she intends to offer Feliciano’s proposals to Defendants regarding rel@sacammodations
that Defendants could have considered with respect to Plaintiff's condition. (Doc. 144, at 6.)
Defendants contend that other employees’ complaints and proposals for accommeadati
categoricdly irrelevant on the theory that only Defendants’ interactions with Plaimgff a
relevant to her reasonable accommodation claim. (Doc. 146, at 8.) | disagree withabisfend
Whether other individuals shared Plaintiff's complaints about dust and dirt could help
contextualize for the jury whether her proposed accommodations were reasonabther wh
they imposed an undue burden on Defenda®ts.Max Torgovnick v. SoulCycle, Inc., No. 17

CIV. 1782 (PAC), 2018 WL 5318277, at *5 (S.D.N.Y. Oct. 29, 2018) (Granting a motion to



compel and stating “[d]Jocuments regarding requests for reasonable agcdatioms made to the
managers and supervisors with whom Plaintiff interacted . . ebreant to Plaintiff's claims”).
This is especially true in the instant caae Plaintiff's request to move floors was in part denied
because “it would entail her sitting away from her unit and her supervisors whovetsee her
work, would prevent facés-face communications between plaintiff and her colleagues, and
would be inefficient.” (Defendants’ 56.1 Statement, Doc. 83, at 4.) Similarly, although
“generally, it is the responsibility of the individual with a disability to inform timpleyer that
an accommodation is neede@favesv. Finch Pruyn & Co., 457 F.3d 181, 184 (2d Cir. 2006)
(internal quotation marks omitted), the “ADA contemplates that employers wilgengdan
‘interactive process’ with theamployees and in that way work togeth&o assess whether an
employee’s disability can be reasonably accommodaBrddy v. Wal-Mart Sores, Inc., 531
F.3d 127, 135 (2d Cir. 2008) (emphasis added and citations omiBasxilso McBridev. BIC
Consumer Prod. Mfg. Co., 583 F.3d 92, 102 (2d Cir. 2009an employer is required to act
proactively to accommodate the disability of an employee even if the eraglogs not request
accommodation”).Therefore, other employeesdmplaints about the dusty and dirty nature of
Room 804(A) and their suggestions of what could be done about those coratitioms
irrelevant However, regarding Feliciano’s own opinions as to the reasonableness of any
proposed accommodations, | find that such testimony would constitute an inadmigpibisda
opinion under Rule 701 and should be excluded. Similarly, | preclude testimony providing other
employeesbpinions concerning the reasonableness and/or effectiveness of their suggestions
concerning the condition of Room 804(A).

Defendants object to the fourdimdfifth categoiesof testimonyarguing thateliciano’s

knowledge of Plaintiff's requests for an accommodation and Defendants’ responsas to s



requestss based on inadmissible hearsay, and involves impiagavitnessopinions under

Rule 701. (Doc. 143, at 12-15.) Plaintiff argues that Feliciano’s knowledge is based on
discussions with Defendant Scibelli, and Andrew Krimsky—who Rlagtiff’'s supervisor
employed by Defendant the City of New York at the time the statements were (Dade 144,

at 6-7.) As | stated at the Final Pretrial Conferendind that statements made by Defendant
Scibelli are admissible under tharty opponent exclusion to the hearsay rule. (FPTC 32:15-18
(citing Fed. R. Evid. 801(d)(2)(A) (an opposing partytatement includes a statement thveas
made by the party in an individual or representative capagityf)nd that satements made by
Andrew Krimskyaresimilarly admissible under the party opponent exclusion to heaGegy.
Fed. R. Evid. 801(d)(2)(]lX(an opposing party’s statement includes a statement “made by the
party’s agent or employee on a matter within the scope of that relationshighéed existed”).

IV. Events After Plaintiff's Transfer from Room 804(A)

At the Final Pretrial Confereramn November 22, 2019, | asked Plaintiff if her claim
involved a claim for damages arising from events after she was transfdroédhef eighth
floor, to which Plaintiff responded “yes.” (FPTC 39:7-12.) Accordingly, | instdithe parties
to briefwhether evidence of damages after Plaintiff's transfer off of the eighahwilould be
admissible at trial. (FPTC 57:498:2.) Defendants filed a motion on December 6, 2019, (Doc.
151), seeking to preclude such evidence, and Plaintiff filed a brief on the same day,54oc.
followed by an opposition memorandum on December 10, 2019, (Doc. 156).

As I noted at the Final Pretrial Conference, Plaintiff's accommodation reqonestged
her request to relocate to the seventh flo&ee Complaint, Doc. lat 11 2#29 (“In early
November 2011, plaintiff requested a reasonable accommodation for her medicatyisabil

Specifically, plaintiff requested that her work area be relocated to ar offithe floor below,



which is part of the same department that she currently works in, and where she previousl
worked. Plaintiff reiterated her request for a reasonable accommodation, tolrip dwvai
addition as stated above, Plaintiff's claim encompasses only whether she was givemabieas
accommodation in connection with “her group’s move toisier floor.” (Plaintiff’s Counter
Rule 56.1 Statement, Doc. 87, at 1 (citing Plaintiff's Complaint {1 25, 30) (emphasi§.adde
Accordingly,as | stated at the Final Pretrial Conference, “to the extent theesother
accommodation requests, they are not part of this cds@TC57:23-25.) Because in the
Summer of 2015 Plaintiff was transferred from Room 804(A) to the seventh floor, her fequest
a reasonable accommodatiefithat her workspace be relocateck down to her original
floor'—wasin essencenooted. (Plaintiff's Counter Rule 56.1 Statement, Doc. 87, at 2.)
therefore find that evidence of Plaintiff's alleged damages followingraesfer from the eighth
floor in the Summer of 2015 irrelevant andhusinadmissible.See Bartlett v. N.Y. State Bd. of
Law Examiners, 226 F.3d 69, 85 (2d Cir. 2000) (stating that a defendant is only “liable for
damages arising from its failure to accommodatef”)e.E.O.C. v. Yellow Freight Sys., Inc., No.
98 CIV. 2270(THK), 2002 WL 31011859, at *29 (S.D.N.Y. Sept. 9, 2002) (“Plaintiff is entitled
to a backpay award that compensates the decreased earnings he sufferedtas a resul
Defendant’discrimination, not those resulting simply from Plaintiff's nyj0).

V. Conclusion

For the foregoing reasons is hereby:

ORDERED that Defendant’s motion in limine to require Plaintiff to call Andrew

Krimsky as a livewitness at trial, rather than offer his testimony by deposisoGRANTED.



IT IS FURTHER ORDEREDHatI reserve ruling on Defendant’s motion in limine to
preclude the expert testimony of Dr. Kenneth Weinberg until afi&ubert hearing scheduled
for January 6, 2020, at 10:30 a.m.

IT IS FURTHER ORDERED thdbefendant’s motion in limine to precludeet
testimony of Evan Feliciano is GRANTED IN PART and DENIED IN PART.

IT IS FURTHER ORDERED that Plaintiff's counsel is to provide a proffehef t
substance of Feliciano’s testimony that implicate his or Gthegsent sense impressions of
Room 804(A) pior to Feliciano being called as a witness.

IT IS FURTHER ORDERED thdbefendant’s motion in limine to preclude evidence of
work-related events or alleged damages occurring after Plaintiff's trensfe room 804(a) in
the Summer of 2015 GRANTED.

IT IS FURTHER ORDERED thahe parties shall provide the court with courtespies
of all trial exhibits no later than January 3, 2020.

The Clerk of Court is respectfully directed to terminate the open motions at Dosument
136, 141, and 149.

SO ORDERED.

Dated:December 19, 2019
New York, New York

Vernon S. Brodenck
United States District Judge
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