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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MOUNT VERNON FIRE INSURANCE COMPANY,

Plaintiff, OPINION AND ORDER

against 13 Civ. 6268ER)

MUNOZ TRUCKING CORP, MENDEZ TRUCKING
INC., REBCO CONTRACTING CORP., DIEGO A.
ULLOA-TAPIA, S3 TUNNEL CONSTRUCTORS,
SKANSKA USA, INC., SCHIAVONE CONSTRUCITON
CO. LLC, J.F. SHEA ONTRUCTION INC.,andBRICE
MASTROLUCA, individually and as Administrator of the
Estate oLAURENCE RENARD,deceased

Defendans.

Ramos, D.J.:

Mount Vernon Fire Insurance Company (“Mount Verf)dsrings this action against
Munoz Trucking Corp. (“Munoz”), Mendez Trucking Inc. (“Mendez”), Rebco Contracting Corp.
(“Rebco”), Diego A. UlloaTapia (“UlloaTapia”), S3 Tunnel Constructors (“S3”), Skanska
USA, Inc. (“Skanska”), Schiavone Construction Co. LLC (“Schiavone”), J.F. Shea Guistr
Inc. (“J.F. Shea”), and Brice Mastroluca (“Mastrolucgollectively, “Defendants’)seekng a
declaratory judgment thdount Vernonis not obligated tandemnify or provide a defense to
the defendants the lawsuitBrice Mastrolucaindividually and as Admistrator of the Estate
of Laurence Renard, deceased, and on behalf of all heirsetafakin of Laurence Renard,
deceased v. Diego A. Tapia-Ulloa, S3 Tunnel Constructors, Skanska USA Inc., Schiavone
Construction Co. LLC, J.F. Shea Construction, IMeydez Trucking, Inc., Munoz Trucking
Corp., and Rebco Contracting Corndex No. 100585/201@he “Underlying Action”),

pursuant to a policy of insurancBefore the Court idount Vernon’s motion for summary
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judgment, Doc. 89. For the reasons stated herein, Mount Vemmaitien iISGRANTED in part
and DENIED in part.
|. BACKGROUND

A. The Underlying Action?

On January 18, 2012, Mastroluca commenced the Underlying Action bydiling
complaint(the “UnderlyingComplaint”)against Munoz, Mendez, Rebco, Ulloa-Tapia, S3,
Skanska, Schiavone, and Sheallectively,the “Underlying Defendants”) in the Supreme Court
of New York, New York County. PIl. 56111, seeDeclaration & Steven Verveniotis, filed in
support of Plaintiff's Motion for Summary Judgment (“Verveniotis Decl.”), DocER A
(“Underlying Compl.”)? Mastrolucaalleges thathe UnderlyingDefendants areollectively
liable for an accident, in whiclis wife Laurence Renar(fRenard”)was hit by a dum truck
driven by UlloaTapiaand killed PI. 56.1  2; Underlying Compl. { 67.

According to Mastroluca, the Underlying Defendants were agents to eachrather a
acting in concert at the time of the accidebnderlying Compl. § 18Mastroluca alleges that
Defendant S3 was a joint venturengarised ofdefendants Skanska, Schiavone, andShea.

Id. 1 19. On January 24, 2011, S3 and partyMetropolitan Transportation Authority

(“MTA”) agreed to a contraptgardingthe construction of a portion of the Second Avenue
subway tunnels extending from 92nd to 63rd Street (the “Second Avenue Subway Project”). Pl
56.1 1 3; Underlying Compl. § 2% 3thencontracted wittDefendant Rebco to perform debris

removal from the Second Avenue Subway Project, and Rebco contracted with Munoz and

1 The Court makes no findings regarding the truth of the allegations in trexlying Action.

2The notation “P156.1” refers tdVlount Vernon’sstatement of undisputed material facts pursuant to Local Rule
56.1,Doc. 94. All facts are undisputed unlesgherwise noted.
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Mendez ¢ provide trucks and personnel tbedebris removal. Pl. 56.1 { 4; Underlying Compl.
111 29-30.

Munoz is described in the Underlying Complaint as the “parent, principal andfor alte
egd of Mendez,and is alleged to have “ordered, directed, contramtedherwise arranged for”
Mendez to provide personnel and equipnfenMunoz’s use in performinthe debris removal.
Underlying Compl. 1 34, 43. According to the Underly@amplaint,Mendez was the
registered owner of the truck involved in the underlying accident, and Ulloa-Tapiaiviereadr
the truck, was an employee of both Munoz and MenttkZA] 3744.

Mastroluca claims thdaflunoz, as well as the other Underlying Defendanere
negligent and reckless in “the ownership, oversight, supervision, selection,maasgg
operation, control and/or direction of’ the dump truck driven by Ullapta 1d. §75. The
Underlying Complainturtherallegesthat“dump trucks tragling to and from the [Second
Avenue Subway] work zone were required to adhere to designated truck routes,” that those
trucks werérequired to use E. 86th Street when traveling West or Edsteen Second and
First Avenues,” anthat the trucks were expressprohibited from using the one-way numbered
crossstreets, including 90th Street betwetgrtondandFirst Avenues, where the accident
occurred.ld. 1 56-58. It asserts tha¥lunozwas on actual notice that thauling of
construction debris was taking place on prohibitedwag-numbered streets, including E. 90th
Street,d. 1 60, andhatMunoz was negligent hynter alia, failing “to ensure that dump trucks
traveling to and from the work zone followed the designated haul rof&dsig “to ensure that
the subject truck . . . did not travel on 90th Street between Second and First Avenues”; and

failing “to administer the work zone in a reasonably safe and careful mamnthe¥.75. The



Underlying Complaint asserts that these actions and omissions were praaonsgs of
Renard’s deathld. 78.
B. The Insurance Policy

Mount Vernonissuedacommercial general liability (“CG’) insurance plicy to Munoz
bearing theolicy number CL 2359277B, which covertbe period fromNovember 11, 2010 to
November 11, 201({the “Policy”). SeeAffidavit of Igbal Lall, filed in support of Plaintiff's
Motion for Summary Judgment (“Lall Aff.”), Doc. 93, Ex, Rolicy Declaratiorat 1, Pl. 56.1F
38.

The Policy provides in&tion I(1)(a)hatMount Vernonwill “pay those sums that
[Munoz becomes legally obligated to pay as damdmpEsause of ‘bodily injury’ or ‘property
damage’ to whiclithe Policy]applies”; lowever, Mount Vernon “will have no duty to defend
[Munoz] against any ‘suit’ seeking damages for ‘bodily injury’ or ‘property agahto which
[the Policy] does not apply.” Lall Aff., Ex. A ommercial General Liability Coverage Form
(“CGL Form”) at 1. As set forth in Section 1(2)(g), the Policy’s coverage does not apply to:
“Bodily Injury” or “ property damagj’ arising out of the ownership, maintenance, use or
entrustment to others of any . . . ‘auto’ . . . owned or operated by or rented or loaned to any
insured. . . .” (the “Auto Exclusion”). CGL Form at 4; PIl. 5%$.29 The Auto Exclusion
applies:

even if the claims against any insured allege negligence or other
wrongdoing in the supervision, hiring, employment, training or
monitoring of others by that insured, if the ‘occurrence’ which
caused the ‘bodily injury’ or ‘property damage’ involved the
ownership, maintenance, use or entrustment to others of any ...
‘auto’ . . .that s owned or operated by or rented or loaned to any

insured?

Id.

3 The auto exclusion also contains a number of exceptiohisteal here, which are not pertinent to the instant
motion.
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ThePolicy alsoincludes an endorsement for additional insured coverage, whicid@sov
Section Il- Who Is An Insured is amended to include as an
additional insured any person(s) or organization(s) for whom you
[Munoz] are performing “your work” under a wign contract or
agreement, that requires such person(s) or organization(s) to be
added as an additional insured on your policy. Such person(s) or
organization(s) is an additional insured only with respect to
liability for “bodily injury”, “property damage” or “personal and
advertising injury” occurring after the effective date of such
contract or agreement that is caused, in or whole or in party by:

1. Your acts or omissions; or
2. The Acts or omissions of those acting on your behalf;

in the performace of ‘your work’for the additional insured.
Coverage for an additional insured under this endorsement
ends when “your work” for that additional insured ends or is

put to its intended use by any person or organization.
Lall Aff., Ex. A, Blanket Additional Insured Endorsement (“Add’l Ins. Endorsef)ent
C. Disclaimer of Coverage

The parties dispute when Mount Vernon first received notice of the acbietergen
Ulloa-Tapia and RenardDefendantgrovide evidence that Munoz'’s insurance brati@mpleted
a notice of clainon February 4, 2011, amdsert that the notice of claim wsentto Mount
Vernon’s insurance broker, before being forwarded to Mount Vdirairsame dayMunoz
56.1 Opp{ 73; Declaration of Mark SWinter, filed in support of Defendant Munoz’s
Opposition to Plaintiff’'s Motion for Summary Judgment (“Winter Decl.”), Doc. 101-318%
Mount Vernon claims that it was not until Munoz’s insurance broker sent a “ClainpSet U
Sheet” on February 9, 201liat it became aware of the clairRl. 56.1 { 73.

The parties do not dispute that at some point subsequent to February 9, 2011, Mount

Vernon commenced an investigatimomo the claim PI. 56.17173-74; Munoz 56.1 Opp. 1 74.

4 The notation “Muno56.10pp.” refers toMunoz’s opposition to Plaintiff §6.1statement of undisputed material
facts,Doc. 101:16.



OnFebruaryl5, 2011, Mount Vernon'’sepresentativeRick Lall, emailed counsel for Munoz,
Mark Winter,seeking permission for Mount Vernon’s investigator to discuss the claim with
MunoZs representativesLall Aff., Ex. C. Mr. Winter informed Mr. Lall that he would be
unavailable until the end of the monthall Aff., Ex. F. Thenterview ultimatelytook place on
March 3, 2011.Seel all Aff., Ex. G. Twelve days later,oMarch 15, 2011, Mount Vernon
issued a disclaimer letter to Munoz, as well as MastroRebco Mendez, andJlloa-Tapia,
disclaiming coverage based on the fact that the accident arose from the operatiam@ban a
an insured, and was thus subject to the Auto Exclusion. PI{5@1Lall Aff., Ex. H.

On May 11, 2011, Mount Vernon received a tender for insurance coverage from the New
York City Transit Authority, MTA, Skanska, Schiavone, J.F. Shea, and S3. PI. 56.1 1 80; Lall
Aff., Ex. I. On June 15, 2011, Mount Vernon responded to the tenderdetieestated its
position that the Policy did not offer coverdgethe claims presented in the Underlying Action
Pl. 56.1  81; LalAff., Ex. J.

On February 3, 2012, Munoz'’s broker faxed a copy of the complaint in the Underlying
Action to Mount Vernon PI. 56.1 § 82; LalAff., Ex. K. On February 15, 2012, Mount Vernon
issued a third disclaimer to @lie parties named the Underlying Complaint, restating its
position that the Policy did not provide coverage. PIl. 56.1  83AHallEXx. L.

D. Procedural Background

Mount Vernon commenced this declaratory judgment action on September 6, 2013, and
moved for summary judgment on September 30, 2015. Docs. 1, 89. On November 17, 2015,
Munoz filed an oppositionSeeDoc. 101. On November 18, 201bendez andVastroluca
joined in the arguments made by Munoz, and filed additional briefing. Docs. 103, 104. Also on

November 18, 2015, S3, Schiavone, J.F. Shea, and Skanska filed a declaration joining in the



arguments of theach oftheother Defendants. Doc. 102.
IIl. LEGAL STANDARD

Summay judgment may be granted when it is shown that there is “no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of f@d.R. Civ. P.
56(a);see also CeloteCorp. v. Catreft477 U.S. 317, 3223 (1986) (same)."When ruling on a
summary judgment motion, the district court must construe the facts in the light nwsifav
to the noAamoving party and must resolve all ambiguities and draw all reasomdbtences
against the movant.Dallas Aerospace, Inc. v. CIS Air Cor@52 F.3d 775, 780 (2d Ci2003).
A party seeking summary judgment bears the burden of establishing that no gesueef
material fact exists.See Atl. Mut. Ins. Co. v. CSX Lines, L.L.£32 F.3d 428, 433 (2d Cir.
2005).

Where the sole question presented on a motion for summary judgment is the
interpretation of a clear and unambigucostractthe issue is one of lathat may be decided
by the Court upon a motion for summanggment See Fed. Ins. Co. v. Zurich Am. Ins.,Co.
445 F. App’x 405, 408 (2d Cir. 20119ee als@lakobson Shipyard, Inc. v. Aetna Cas. & Sur.
Co, 775 F. Supp. 606, 609 (S.D.N.Y. 1991) (same). The Court must, therefore, determine
whether the Auto Exclusion in the policy bars coverage for the underlying a;add, if it
does, whether Mount Vernon properly disclaimed coverage to the Underlying Defendants.
[ll. DISCUSSION

A. Choice of Law

“Federal courts sitting in diversity look to the choicelai+ rules ofthe forum state.”



Int’l Bus. Machs. Corp. v. Liberty Mut. Ins. 863 F.3d 137, 143 (2d Cir. 200%)Pursuant to
New York’s choice-of-law rules, an agreement between the parties to apply New Yorkéaw, ev
if implicit, is sufficient to establish the appropriate choice of [&mumme v. WestPoint Stevens
Inc., 238 F.3d 133, 138 (2d Cir. 200@ge alsd~ed. Ins. Co. v. Am. Home Assurance, 689
F.3d 557, 566 (2d Cir. 2011Because thearties’briefingassimes New York law appliehe
Court shall appl\New York law. See Atlantic Cas. Ins. Co. v. Value Waterproofing, Bit8 F.
Supp. 2d 243, 252 (S.D.N.Y. 2013).

B. Duty to Defend

Mount Vernonseeks a declaration with respect to two separate dutseduty to defend
the Underlying Defendants and its dutyridemnifythem. In New York, “an insurer’s duty to
defend is ‘exceedingly broad’ and distinct from the duty to indemniButhnerUSA, Inc. v.
Hartford Cas. Ins. Cq.754 F.3d 136, 140 (2d Cir. 2014) (quot#gto. Ins. Co. of Hartford v.
Cook,7 N.Y.3d 131, 137 (2006)). “The duty to defend is measured against the allegations of
pleadings but the duty to pay is determined by the actual basis for the insataitity to a third
person.” Servidone Constr. Corp. v. Sec. Ins. Co. of Hartfé/N.Y.2d 419, 424 (1985).

To determine if adefense obligation exists, t®urtmustdetermine whether the
allegations, “liberally construed,” are “within the embrace ofpblecy.” Century 21, Inc. v.
Diamond State Ins. Co442 F.3d 79, 83 (2d Cir. 200@jiting Colon v. Aetna Life & Cas. Ins.
Co, 66 N.Y.2d 6, 8-9 (1985)). The insured party bears the burden of establishing that the
claimed loss falls within the scopetbk policy. Consol. Edison Co. of N.Y. v. Allstate Ins. Co.,
98 N.Y.2d 208, 218 (2002).If'the complaint contains any facts or allegations which bring the

claim even potentially within the protection purchased, the insurer is obligated to defend.”

> Mount Vernonalleges subject matter jurisdiction based on diversity. Accordingt€dmplaintMount Vernon
is a Pennsylvanieorporation with its principal place of busines®iennsylvania. Nonef the Defendants’
principal place of business Pennsylvanianor were anyncorporated thereComplaint, Doc. 191 %2.
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Technicon Elecs. Corp. v. Am. Home Assur, T4 N.Y.2d 66, 73 (198)nternal citation
omitted) Furthermore, iinyallegations “fall within the scope of the risks undertaken by the
insurer, regardless of how false or groundless those allegations might betiran imgst

defend. Seaboard Sur. Co. v. Gillette C64 N.Y.2d 304, 306 (1984)[hus,the“insurer’s duty

to defend thentire action is triggered even if only one claim is potentially coveredeby th
insurance policy.”"Massachusetts Bay Ins. Co. v. Penny Preville, B Civ. 4845RPP) 1996
WL 389266, at *4 (S.D.N.Y. July 10, 1996) (citifgaboard64N.Y.2d at 310-11). Andhe

“duty [to defend] remains ‘even thoudgicts outside the four corners of [the] pleadings indicate
tha the claim may be meritless not covered.” Auto. Ins. Co. of Hartford/ N.Y.3d at 137
(quotingFitzpatrick v. Am. Honda Motor Co/8 N.Y.2d 61, 63 (199])

Conversely, “a defense obligation may be avoided only where there is ‘no possible
factual or legal basis’ on which an insurer’s duty to indemnify under any provision of ity pol
could be held to attach.Century 21 442 F.3d at 82-83 (quotirgervidone64 N.Y.2d at 424).
Whenan exclusion clause is relied upon to deny coverage, “the burden rests upon the insurance
company to demonstrate that the allegations of the complaint can be interpretedexciyde
coveragé’ Town of Massena v. Healthcare Underwriters Mut. Ins, @8.N.Y.2d 435, 444
(2002). The insurer musiemonstrate that the allegations of the complaint cast that pleading
solely and entirely within the policy exclusionsAuto. Ins. Co. of Hartford7 N.Y.3dat 137
(citing Allstate Ins. Co. v. Mugaver@9 N.Y.2d 153, 159 (1992)).

C. Coverage Under the Policy
1. Additional Insured Coverage
As a preliminary matter, the Court must first deternwiéch partiesare covered by the

Mount Vernon Policypesideghe named insuredlunoz Mendez, Rebco, Ulloa-Tapia, S3,



Skanska, Schiavone, and J3heacontend that they aeachadditional insureds under the
Policy.

ThePolicy provides that an additional insured is any person or organization for whom
Munoz performs work “under a written contractagreement which requiresuch person or
organization to be added as an additional insured on the Policy. Add’l Ins. Endorsentfent at 1.
On March 11, 2015, Magistrate Jediglaas issued an order thid]hy party claiming additional
insured coverage under the [Policy] that is the subject of this action must do so, in wrding, a
provide supporting documentation to Plaintiff's counsel by March 25, 2015.” See Verveniotis Decl
Ex. V. None of the Underlying Defendants submitted any documentation byetding, and
Mount Vernon indicates that this datethere is no evidence in the record of any written
contract or agreement between any ofliinelerlying Defendants and Munoz requirih@tthey
be considered aadditional insured.

Mendez, the only defendant to address the issue in opposition, points to a truck lease
agreement between Munoz and Mendez with an effective date of January 3w20dH states:
“Lessee shall maintain all necessary insurance and protect the Lessor frandaallyaction
related to the operation of leased iter&claration of Stephen L. O’Brien, filed in opposition
to Plaintiff’'s Motion for Summary Judgment, Doc. 103, Ex. C W&ndez argues that this
paragraph in the lease agreement creates a question of factreethier Munoz indeed provided
insurance for Medez,as required under the lease agreenard,thus whether Mendezas
additional insured under the Policy. The flaw in this argument, however, th¢hatse

agreement definddendezs the Lessee, nbtunoz. Thus, the lease agreement doesnaict

8 Defendants do not dispute that in order to be considered an additional insured erRigicthany contract or
agreemento peform work for theinsuredmust be written

7 Munoz actually concedes that its agreement with Rebco to conduct debrislémnehe Second Avenue Subway
Project was verbal. Verveniotis Decl., Ex. Lbat
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indicate that Munoz was required to provide insurancéiemdez, let alone that it ultimately did
So.

In order to trigger additional insured coverage, the one claiming such coveragthbear
burden of proving it.SeeNat’l| Abatement Corp. v. Nat'l Union Fire Ins. Co. of Pittsburgh, Pa.,
33 A.D.3d 570, 570-71 (1st Dep’t 200BT he party claiming insurance coverage bears the
burden of proving entitlement . . . and is not entitledawerageaf not named as ... an
additional insured on the face of the poligycitations omitted).Because¢he Underlying
Defendantdiavenot provided any evidence of a written contract or agreementMuithoz
providing for additional insured coverage, none of the Underlying Defenlkdavssatisfied
their burden of demonstrating that they are additional insui®es.id(holding that additional
insured coverage does not exist under liability policy when policy provided such gewely if
required by written aatract, and no such contract existed at time of accident giving rise to action
against claimants).

2. Mount Vernon’s Duty to Defend Munoz

With regard to Munoz, the named insured, the Court finds that the Policy does not
provide forits defensan the Underlying Action. The Policy expressly excludes from coverage
“Bodily Injury’ or * property damag arising out of the ownership, maintenance, use or
entrustment to others of any . . . ‘auto’ . . . owned or operated by or rented or loaned to any
insured. . ..” CGL Form at 4. The Underlyi@@mplaint clearly alleges that Renard’s death
arose out of the use of an auto owned and/or operated by Munoz. According to the Underlying
Complaint, Munoz was negligent {the ownership oversight, supervision, selection,
maintenancepperation control and/or direction of” the dump truck driven by Ullbapia

which resulted in Renard’s death. Underlying Compl. § 75.
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The brunt of Defendantgirgument is thahe truck was in fact owned and operated by
Mendez, and that Ullodapia was solelgn employe®f Mendez. Defendants assert tlst,
best there are too many questions of material fagardingMunoZs ownership/operation dhe
truck and regarding Ullod-apia’s employmenfor summary judgment to be appropriaiut in
considering whether an insurer has a duty to defidmedCourt’s review is limited tthe
allegations in the Underlying Complaint. Here, the Complaint does include allegtiat
Mendezowned the subject vehicle and that UllBapia was an employee of Mendez. However,
the Complaint also alleges tHdtinoz is the “parent, principal and/or alter ego of Mendez,” and
that UlloaTapia wasan employee of Munoas well These allegationsastthe Underlying
Action “solely and entirely within the [Auto Exclusion].” There isreasonable wagf reading
the allegations to escape fttlaim that UlloaTapia was employed by Munoz, athéit Munoz
owned/operated the subject vdbjthus placing the allegations squarely within the Auto
Exclusion.

Defendantsargue thathe Auto Exclusioralso does not apply becausmme of the
allegations against Munaeglate toconduct outside the use or operation of a vehieta.
exampleMastroluca seks damages from Munoz axctions relating tohefailure to follow the
debris hauling routes, whidie claims were a proximate cause of Renard’s deMhastroluca
also seeks damages from Munoz for its acts as the agent of Rebco and S3, both of whom
contributed to the decisions that resulted in the Second Avenue Subway construction debris
being hauled along E. 90th Street. Defendants thus contend that “[s]hould Munoz be found
liable on the theory that its role in establishing, operatimdjor sanctioning the use of E. 9@t

part of the debris haulingeither on the basis of its direct acts or as an dgewne of its co-

8 The accident is alleged to have occurredo80th Street, a street that was not on a designated hauling route.
Underlying Compl.  67.
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defendants — that liability would fall outside the scope of the [Auto Exclusid@gfendant
Brice Mastroluca’'s Mmorandum of Law in Opposition to Plaintiff's Motion for Summary
Judgment, Doc. 104, at 8-9.
Defendants are mistaken, howevéhe Auto Exclusion elaborates that it applies:

even if the claims against any insured allege negligence or other

wrongdoing in the supervision, hiring, employment, training or

monitoring of others by that insured, if the ‘occurrence’ which

caused the ‘bodily injury’ or ‘property damage’ involved the

ownership, maintenance, use or entrustment to others of any . . .

‘auto’ . . .that s owned or operated by or rented or loaned to any

insured.
Thus, the Auto Exclusiofully precludes defense coveraggelong as the occurrence that caused
the accident involved the ownership or operation of an auto by the insured. New York courts
have confirmed this reading of the Auto Exclusiexplaining that “[i]tis well established that
‘it is the act giving rise to liability that is determinative, not the theories of liabilityedlég
City of New York v. Western Heritage Ins.,G& F. Supp. 3d 557, 564 (E.D.N.Y. 2015)
(quotingU.S. Fire Ins. Co. v. New Yolarine & Gen. Ins. C9268 A.D.2d 19, 211st Dept
2000). Therefore, “the mere fact that [arsured] could be found liable on [an] independent
theory of recovery does nalter the operative act giving rise to the accident, namely, thef use
[an insureds] vehicle.” Id.; see also New Hampshire Ins.Jefferson213 A.D.2d 325, 33(QLst
Dep’t 1995)(“[W]hatever theorgf liability the resouceful attorney may fashion frothe
circumstances of dient struck by an automobilg,remains that the immediate and efficient
cause of the injury is, in fact, the automob)le.

Here, regardless efhether the theory of liability in thenderlyingAction is negligence,

negligent hiring or supervision, or negligence in the decisions conceheidgbris hauling routes

the act givingise to liability is the same an automobile accidenherefore theCourt
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concludes that thAuto Exclusioncontaned in Section 1(2)(g) of tholicy bars coverage for
Munoz'’s defense in the Underlying Action.
3. Mount Vernon’s Duty to Indemnify Munoz

As to whether Mount Vernon has a duty to indemnify Munoz, the Court findghthat
guestion is noyetripe for review. Because the Underlying Action is still pendingsipossible
thatMendez not Munoz, will be found to have been the saigloyer of Ulloa-Tapia, as well as
thesole owner/operator of the subject truck. In which caseéRdiey’s Auto Exclusion would
not apply to Munoz.Yet Munoz may still be found liable in the Underlying Action, and thus
potentiallyentitled to coverageFor example, Munoz is alleged in the Underlying Action to
have acted negligently failing “to ensure that dump trucks traveling to and from the work zone
followed the designated haul routes.” Underlying Compl. {B&gause the Underlying Action
is still pending, andhese determinatiahaveyet to bemade the Court cannot make a ruling on
Mount Vernon’s duty to indemnifgt this time See Atlantic Cas. Ins. Co. v. Value
Waterproofing, InG.918 F. Supp. 2d 243, 261 (S.D.N.Y. 20Xk alsdsrinnell Mut.
Reinsurance Co. v. Reink&3 F.3d 1152, 1154 (7th Cir. 1998Xplaining that because of the
possibilitythat the legal theory of the underlying suit may change, a conclusion thasuheri
need not defend does not imply that it need not inderi)nify

The Court recognizethat it is unusual for an insurerpotentiallyhave a duty to
indemnify,while being found to not have a duty to defend. Indeedinsurer’s duty to defend is
generallyunderstood as being broader than its duty to indemnify. However, the tests for each of
these duties are distinct from one anoth@he duty to defend is measured sgh the
allegations of pleadings but the duty to pay is determined by the actual basisifisutkd’s

liability to a third person.”Servidong64 N.Y.2dat424. As described above, the pleadings
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unambiguously indicate that the Auto Exclusion applies to Munoz, and thus that Mount Vernon
does not have a duty to defend Munoz in the Underlying Action. However, in assessing Mount
Vernon’s duty to indemnify, the Court must await resolutiofaofual dsputes in the
Underlying Action, such as who owned/operated the subject truck and who employed Ulloa
Tapia, in order to assess whether the Auto Exclusion applMsnoz. Likewise, the Court
must awaita determination ofunoz’s liability, if any,in the Underlying Action.For these
reasons, the Court finds that a determination as to Mount Vernon’s duty to indemnify penot ri
for review.
D. Mount Vernon’s Delay in Disclaiming Coverage

Defendants claim that Mount Vernon failed to timely disclaim its tluyrovide
coverage, and therefore should be estopped from denying coverage in the Undextiping A
With regard taviendez, Rebco, Ulloa-Tapia, S3, Skanska, Schiavone, and J.F. Shea, Mount
Vernon did not have ambligation to timely disclaim coverage, becatisedenialof coverage
wasdue totheir not being additional insureds, and thus premised adaok of coverageSee
Hunter Roberts Const. Grp., LLC v. Arch Ins. G A.D.3d 404, 40716t Dep’t2010)(holding
that insurer had no duty to disclaim coverage, because claimants were not additiwads)ns
see alsdPerkins v. Allstate Ins. Co51 A.D.3d 647, 649 (2d Dep’t 2008Where an insurer is
entitled to deny a claim based on an absence of covastmlure to timely disclaim coverage
does not preclude it from denying liability on that ground.”).

With regard to Munoz, Mount Vernon did have an obligatetimely disclaim coverage
because the disclaimer was premigpdn a policy exclusionSeeéWorcester Ins. Co. v.
Bettenhauser95 N.Y.2d 185, 190 (2000). Pursuant to New York Insurance Law § 3420(d), an

insurer “is obligated to give written notice of a disclaimer of coveragsoas as is reasonably
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possible,” measured from the time that the insurer has sufficient informatiictaim coverage
in good faith.” Webster ex rel. Webster v. Mount Vernon Fire Ins. 888,F.3d 209, 216 (2d
Cir. 2004) (quoting N.Y. Ins. L. § 3420(d)An insurer that fails, without good reaséig
provide the insured with timely notice of its disclaimer or denial of coverage daseof a
policy exclusion . . will be estopped from disclaiming liability or denying coveragkloore v.
Ewing 9 A.D.3d 484, 487 (2d Dept. 2004).

New York courts have helthatunexplained delays of two months or more are
unreasonable as a matter of laBeeMt. Vernon Fire Ins. Co. v. Harrjd93 F. Supp. 2d 674,
677 (S.D.N.Y. 2002) (collecting casesjowever, d'delay occasioned by a ‘reasonably prompt,
thorough, ad diligent investigation of the claim’ does not render the inssicksclaimer
untimely, because an investigation is often necessary to determine whetkds tany basis for
disclaiming coverage. Webstey 368 F.3d at 216—17 (quotimg re Prudential Prop. & Cas. Ins.
Co, 213 A.D.2d 408, 408 (2d Dept. 1995))ltimately, he insurer has the burden of
demonstrating that any delay was reasona¥lardv. Corbally, Gartland & Rappleye&07
A.D.2d 342, 343 (2d Dep’t 1994). “While ‘normally the question whether a notice of disclaimer
of liability or denial of coverage has been sent as soon as is reasonably psssiplestion of
fact which depends on all the facts and circumstances, especially the lengthhaf season for
the delay,’ in the ‘exceptional case’ this question may be decided without thet béaefi
jury.” U.S. Underwriters Ins. Co. v. City Club Hotel, LL869 F.3d 102, 107 (2d Cir. 2004)
(quotingHartford Ins. Co. v. Nassau Cnty6 N.Y.2d 1028, 1030 (1979)

Here, he Court finds that Mount Vernon’s delay in disclaiming coverage to Munoz was
reasonable as a matter of law. Althodlgbreis amaterialdisputeof factas topreciselywhen

Mount Vernon first received notice of the claim — Munoz asserts it was on February 4, 2011,
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while Mount Vernonasserts it was not unflebruary 9, 2011 — it is undisputed that shortly
thereafteMount Vernon initiated amvestigation. On February 15, 2011, Mount Vernon
reached out via email tdunoz’s representatives to schedateinterviewto gatheradditional
information about the accident. Howewvglynoz's representative were not available until early
March and consequenthyre interviewdid not take place until March 3, 2011. Thereafter, i
took Mount Vernon twelve days frothe date of the interview to issue its disclaipwgr March
15, 2011.

Thus, even including the delay caused by Munoz'’s inability to meet for an intamtéw
several weeks after Moukernon requested one, Mount Vernon's investigation eiakost
forty days The Court finds this amount of time toteasonablas a matter of lawSee, e.g.
Matter of Prudential Prop. & Cas. Ins. Co. (Mathiel®13 A.D.2d 408, 408 (2d Dep’'t 1995)
(holding that delay of “slightly more than two months” to conduct an investigation deeme
reasonable)yesta Fire Ins. Corp. v. Seymoino. 96 Civ. 3844, 1996 WL 1057158, at *6
(E.D.N.Y. Dec.17, 1996) (same for a period of “just over three montsS); Underwttiers Ins.
Co. v. Congregation B’'Nai Israed00 F. Supp. 641, 648-49 (E.D.N.Y. 1995) (same for a period
of “over two months”)®

Munoz nonetheless contends that the grounds for disclaimer were clear upon completi

of the March 3, 2011 interview, and that the subsequesive day delay in issuing a disclaimer

9 Munoz cites a series of cases wheetaysas short a84 dayswere foundunreasonable as a matter of labhese
cases are inapposite, however, becdlusalelag wereeither unexplained or premised uponusiacceptable
excuse SeeMoore, 9 A.D.3d at 488, 78N.Y.S.2d at 5465 (finding a48 day delay followingn interviewthat
provided insurer witlyrounds for disclaimer to be unreasonabMAlpin v. RLI Ins. C9509 E Supp.2d 242
250(W.D.N.Y. 2007)(finding insurets excuse that delay was caused by a need for additional documetatdigon
unreasonablggiven that the documentation ultimatelayed no prt in its decision to disclajnNGM Ins. Co. v.
52 Liberty No. 9 Civ. 9003, 2010 WL 6501388t *6 (S.D.N.Y. Dec6, 2010)(finding a 34 day delay to be
unreasonable where the insurer already knew of grounds for disqlaid®ne the delais explained byount
Vernon'’s completion oén investigationwhichMunoz doesotdispute was necessaiyr Mount Vernornto make
an informeddecisionregarding its disclaimerindeed, it is clear that Mount Vernon needed to assess who owned
the subject truck in order to determine whethemRbkcy’s Auto Exclusion applied.
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was unreasonable. However, the Court finds that twelve days was a reasonable period for Mount
Vernon “to receive, evaluate, and act upon the report.” See Farmbrew Realty Corp. v. Tower
Ins. Co. of New York, 289 A.D.2d 284, 285, 734 N.Y.S.2d 592, 594 (2001) (finding insurer’s
twenty day delay in issuing a disclaimer after interviewing insured’s representatives to be
reasonable as a matter of law). Therefore, the Court does not find that Mount Vernon’s delay in
disclaiming coverage estops it from denying coverage to Munoz in the Underlying Action.
IV. CONCLUSION

For the foregoing reasons, Mount Vernon’s motion for summary judgment is GRANTED
in part and DENIED in part. The Court finds that (1) Munoz is the only party covered by the
Mount Vernon Policy, (2) Mount Vernon does not have a duty to defend Munoz in the
Underlying Action, (3) the question of whether Mount Vernon has a duty to indemnify Munoz in
the Underlying Action is not yet ripe for review, and (4) Mount Vernon’s delay in providing a
disclaimer to Munoz was reasonable as a matter of law. The parties are directed to appear for a
status conference on October 18,2016 at 10:30 AM. The Clerk of the Court is respectfully
directed to terminate the motion, Doc. 89.

It is SO ORDERED.

Dated:  September 30, 2016
New York, New York

S

Edgardo Ramlos, U.S.D.J.

18




