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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

____________________________________________ X
UNITED STATES OF AMERICA,
Aaintiff, : 13cv6326
V.
OPINION & ORDER
PREVEZON HOLDINGS, LTD.gt 4.,
Defendants.
____________________________________________ X

WILLIAM H. PAULEY lIll, Unite d States District Judge:

Non-party Hermitage Capital Management Ltd. (“Hermitage”) moves for an
award of sanctions against Prevezon Holdings, ldt al.’s (“Prevezon”) former attorney, John
W. Moscow, Esq., and his law firm, BakerHostellLP (“BakerHostetler”). BakerHostetler
represented Hermitage in connentigith an investigatin of a tax fraud in Russia (the “Russian
Treasury Fraud”). The Russian Treasury Frawhtally served as amial factual predicate
underlying the Government’s theory of liatyilagainst Prevezon. After the Government
commenced this action, BakerHostetler, vihiad long ceased representing Hermitage, was
retained by Prevezon as defense counsel.

On multiple occasions, Hermitage objectedakerHostetler’s representation of
Prevezon on the basis that Bethestetler’s prior work for Hermitage created an unavoidable
conflict of interest. Although Hermitage was neagrarty in this action, it was concerned that
BakerHostetler would use confidential infortoa obtained in the prior representation to
advance Prevezon’s interestdermitage accused Bakeobktetler of switching sides to represent

Prevezon, a beneficiary of the $&ian Treasury Fraud, and to destit Hermitage’s position that
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it was a victim of that fraud. Even worse, Héage feared that BakerHostetler's improper use
of confidential information would make Hermitaged its founder, William Browder, vulnerable
to criminal prosecution in Russia.

After demanding BakerHostetler’s volainy recusal to no avail, Hermitage
moved to disqualify BakerHostetler in Octol2&14 and again in December 2015. The District
Court denied those motions, holding that Herngtagd Prevezon'’s interests were not materially
adverse to each other, and ttret scope of BakerHostetlepsior and current representations
were not substantially related. The District Galso found the risk th&akerHostetler would
improperly use confidential information obtainfedm its prior representation to be minimal
because the Russian Treasury Fraud had liti® twith Prevezon’s lidlity in this action.

Hermitage’s arguments gained more tr@actn the Court of Appeals. Following
the District Court’s second djsalification order, Hermitagesaght a stay of the order and
petitioned the Second Cir¢dor a writ of mandamus directing BakerHostetler's
disqualification! On appeal, the Second Circuit cardgd that BakerHostetler’s prior and
current representations were substantiallyilamand that its contimed representation of
Prevezon posed a risk of tamgi the trial in this action. Epoldened by the Second Circuit’s
decision, Hermitage now seeks sanctions in thm faof attorneys’ feesexpended in connection
with its disqualification motions. For the reasdimat follow, Hermitage’s motion is denied.

BACKGROUND

Hermitage and Browder were never in this action. At all times, the

Government’s money laundering and civil forfegwclaims were directed at Prevezon.

1 This case was originally assigned to the Honorable Thomas P. Griesa, who presided over both of
Hermitage’s disqualification motions. In April 2016—four months into the stay of procequingmg
Hermitage’s interlocutory appeal of the District Court’s second disqualification order—this caseassigined to
the Honorable William HPauley Ill for trial.



Nevertheless, Hermitage and Browder have, abuarjunctures in this litigation, made several
forays into the shoals of this bitter disputefore the Government commenced this action,
Hermitage and Browder supplied the Governnvettt relevant information about the Russian
Treasury Fraud. In discovery, after Premesubpoenaed them for relevant documents,
Hermitage and Browder engaged in mofgractice to quash the subpoenas and avoid
deposition. Prevezon eventually deposed Braowaddeut his knowledge and rumored role in the
Russian Treasury Fraud. And on multiple occasions, Hermitage and Browder sought to
disqualify Prevezon’s original choi@é# counsel, BakerHostetler.

On May 15, 2017, the Government and Prevezon settled the claims in this action.
But before the ink on that settlement had dried, Hermitage fired off a sanctions motion against
Moscow and BakerHostetlérAs if the Second Circuit vindication of Hermitage’s objection was
not enough, Hermitage seeks to hold its fornmemsel accountable for what it perceived as
“unprecedented disloyalty.” Hermitage’'s motion for sanctions re-opens an internecine saga
marked by years of sparring between the parbesiathe merits of Hermitage’s disqualification
bid. Unsurprisingly, those efforts were expegas Hermitage now seeks to recoup over a
million dollars in attorneys’ fees expended in its quest to disqualify BakerHostetler.

l. Hermitage’'s Involvement in This Action

Despite their status as non-partidsrmitage and Browder have cast a long

shadow over this litigation in many ways, but agnore important thaneir involvement in the

2 This appears to have been a coordinated tactic. In addition to seeking a million dafiars fro
BakerHostetler, Hermitage and Browder—ijust a dayr dfiie case was settled—continued their no-holds-barred
campaign against Prevezon by filing a céempt mirroring largely the same allegations in this case with Dutch law
enforcement authorities. Consequently, Dutch authoritizedan asset located in the Netherlands belonging to
Prevezon, disrupting the settlement that Prevezon had reatthdatie United States. See United States v. Prevezon
Holdings, Ltd., 2018 WL 679888, at *2 & n.1 (S.D.N.Y. Feb. 2, 2018).
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Russian Treasury Fraud. The illicit proceeds\dstifrom that fraud represent the starting point
of the money laundering scheme undergirding the Government’s claims against Prevezon.
In 2007, a Russian criminal organizationgt'‘Organization”) orchestrated the
Russian Treasury Fraud—an elaborate tax refah@me resulting infeaudulently-obtained tax
refund of approximately $230 million. To execthe scheme, members of the Organization
raided Hermitage’s Moscow office and its Rusdam firm, Firestone Duncan. During the raid,
the Organization stole corporate documentsaata with three portfolio companies under
Hermitage’s control. The Organization theredishose documents to transfer ownership of
Hermitage’s portfolio companies to themselvé4embers of the Organization caused the
portfolio companies to enter into contractishmshell companies for no other purpose than to
generate sham litigation between the companiesit ddilusive litigation eventually resulted in
judgments totaling $973 million against Hermitageortfolio companies. The Organization
then submitted the judgments in connectiothvéax refund applicatns on behalf of the
portfolio companies. A few days after the apgiions were filed, th Organization received a

$230 million refund._See United States v. Prevezon Holdings, Ltd., 251 F. Supp. 3d 684, 687

(S.D.N.Y. 2017).

After learning that its portfolio compass were stolen, Hermitage began to
investigate the origins of the Rsian Treasury Fraud. As an ialtstep, Hermitage reported the
crime to Russian law enforcement authoritidedfsix criminal complaints against members of
the Organization, and deployed its lawyers an@@actants to investigate. But instead of
assisting Hermitage in recouping its losses, theskn authorities retalied against Hermitage

and Browder by accusing them of orchasirg the Russian Treasury Fraud.



. Hermitage's Retention of BakerHostetler as Counsel

In September 2008, Hermitage hired Moscvd BakerHostetler. They were
tasked with “gather[ing] evidee for them to defend [Hermitage] in Russia,” collecting evidence
on individuals who may have been respondibie¢he fraud, and to convince law enforcement
authorities in other jurisdictions to prosectiie parties responsible for the Russian Treasury
Fraud. The engagement lettbetween BakerHostetler and Hétage provides more details on
the parameters of BakerHostetler’s representation:

In this engagement, [BakerHostetler] expect[s] to perform the

following: extensive analysis ofélfactual and legal background of

the events in question, examination and analysis of evidence in both

testimonial and documentary form, including the testimony of

expert witnesses; preparaticend presentation of prosecution

memoranda, if appropriate, toetHJnited States Department of

Justice (or other law enforcement agency); and cooperation and

support to the United States Departnmanitustice ifan investigation

is pursued by them.

(Declaration of Mark A. Cymrot in Oppoit to Motion for Attorneys’ Fees, ECF No. 731
(“Cymrot Decl.”), Ex. E at 1.)

During the course of BakerHostetlenme-month engagement, Moscow and his

colleagues “reviewed non-public documents from Hermitage related to the Russian Treasury

Fraud, which allowed the firm to create a caseline and chronology, and discussed potential

individuals for depositions inonnection with the prosecutiomsRussia.” _United States v.

Prevezon Holdings Ltd., 839 F.3d 227, 231 (2d Cir. 20Mgscow also “met with staff at the

U.S. Attorney’s Office for the Southern Distriof New York, incluéhg a lengthy meeting on

3 Hermitage’s engagement letter with BakerHostetler specifically notes that the fraud may have been
“committed by and through Renaissance Capital [ ], some of which may have been designed to fraudulently create
apparent criminal liability on Hermitage Capital Managetiemited (‘Hermitage’).” (Declaration of Mark A.

Cymrot in Opposition to Motion for Attorneys’ Fees, ECF No. 731, Ex. E at 1.) Hermitage suspected Renaissance
Capital's involvement in the Russian Treasury Fraud after it discovered Renaissance Capilibasdly

executed an unrelated fraud in a similar manner.



December 3, 2008 . . . and with the office of the gy General in the British Virgin Islands.”

Prevezon Holdings, 839 F.3d at 231. BakerHtm=téreviewed bank records and researched a

proper service agent for a bank involved intiray proceeds of the Russian Treasury Fraud.”

Prevezon Holdings, 839 F.3d at 231.

BakerHostetler’'s work also encompassed collecting evidence supporting
Hermitage’s claims against certgarties in the Russian Fedeoati The firm drafted a twenty-
five page declaration in support of Hermitagapplication under 28 U.S.C. § 1782 seeking
documents from Renaissance Capital (the “Dagilan”). The Declaration references and
describes the Russian Treasury Fraud. (Deoterati Jacob W. Buchdahl in Support of Motion
for Attorneys’ Fees, ECF No. 719 (“Buchdahl DegIEx. 1 at 11 10-33.) It also enumerates the
details of another fraud strikingly similar to tRessian Treasury Fraud, and attributes much of
the underlying misconduct to Renaissance Caphal‘f®enaissance Fraud”). (Buchdahl Decl.,
Ex. 1 at  36-67.) In sum, the proposed § 1782 application sought U.S.-based discovery from
correspondent U.S. banks of accounts into whickteeds of both the Renaissance Fraud and the
Russian Treasury Fraud were deposited. Hermitage claimed that tracing these proceeds were
critical to prosecuting its claims in the RwssiFederation and recovering the proceeds of the
Russian Treasury Fraud. (Buchti®ecl., Ex. 1 at {7, 73-77.)

Before BakerHostetler cadiffile the Declaraon, however, Hermitage terminated
the firm’s engagement and retained new celunblermitage’s new i& firm, Brown Rudnick,
subsequently expanded the scope of the Dearatfter filing the § 1782 application, Brown
Rudnick continued investigatirand tracing the proceeds of tReassian Treasury Fraud. Later,

it presented its findings to the Government.



1. Prevezon’s Retention of BakerHostead Hermitage'’s Initial Objection

In September 2013—approximately foumars after Bakerbbtetler ceased
representing Hermitage—the Government filed this forfeiture action against Prevezon. Prevezon
retained BakerHostetler asfdese counsel. In October 208 rmitage’s counsel at Brown
Rudnick alerted BakerHostetlerdaththe “adverse interests ofeRezon et al to those of our
clients immediately place [BakerHostetler] and@i of its members in an actual conflict of
interest” under Rule 1.68f the New York Rules of Pragsional Conduct. (Cymrot Decl., Ex. A
at4.) As a former client, Hermitage ctead that BakerHostetler possessed “materiall]
information and knowledge which should notasailable to Prevezondnd demanded that
BakerHostetler “recuse [itself] from the case indmagéely.” (Cymrot Decl., Ex. A at 4.) Absent
BakerHostetler’s voluntary recusal, Hermitagesttiened to file a déaratory judgment action
seeking disqualification.

In November 2013, BakerHostetler declinedvithdraw. Itexplained that its
prior representation of Hermitage was limitedaope and did not involve the exchange of
confidential information that ibelieved necessary to defend Prevezon. BakerHostetler also
disagreed that Prevezon and Hermitage’s inten@ste materially adverse because Hermitage
was not a party to the Government’s civil @téire action. (Cymrot Decl., Ex. B at 3.)
Although BakerHostetler explained that it wouvédconsider its position if Hermitage could
“identify confidential information in [BakerHostler’'s] possession or an interest of Hermitage
adverse to those of the Pregazlefendants,” (Cymrot Decl.xEB at 3), Hermitage did not

respond or move to disialify BakerHostetler.



V. Hermitage's First Motion t@isqualify BakerHostetler

About a year later, in Septemi14, Hermitage moved to disqualify
BakerHostetlef. BakerHostetler opposed the motiorguing that Hermitagbad “failed to
articulate what cognizablaterest it has aslaystander in this matteand how its interests are
adverse, much less materially adverse, to those of Prevezon—particularly when Hermitage is not
presently a witness and no discovery has beaght from it.” (Prevezon Memo. of Law in
Opposition to First Motion to Disqualify, FECNo. 134 (“Prevezon First DQ Opp.”), at 16
(emphasis original).) To support its position, BakerHostetler submitted the opinion of Professor
Roy D. Simon, a legal ethicggert, who declared that no mass adversity existed between
Hermitage and BakerHostetler. Rather, ProfeSsmon explained that Hermitage merely had a
“rooting interest” in tls litigation—"it is justa bystander rooting for one side to win.”
(Declaration of Roy D. Simody., ECF No. 136 (“Simon Decl.”at 1 29.) And at oral
argument, BakerHostetler repretshthat Prevezon did “not want to offer [Browder] as a
witness; we want to take asdbvery deposition, that’s all, teuse the government named him.”
(Hr'g Tr. dated October 14, 2014, ECF No. 153ct. 14, 2014 Tr.”), at 9:1-3.)

When Hermitage hypothesized that Prerezould seek to shift the blame onto
Hermitage as part of its defense in this actioa,District Court remarketthat the possibility of
that was “very speculative.” (Oct. 14, 2014 Tr1a13.) The District Court concluded that “the
issues [here] . . . are different in all subsenkspects from what [Bscow and BakerHostetler]

dealt with when [they] represented Hermitdgek in 2008 and early 2009.” (H'rg Tr. dated

4 Prior to seeking relief in court, Hermitage filedamplaint with the Southern District of New York’s
Grievance Committee against Moscow &akerHostetler, alleging that theepresentation of Prevezon raised a
conflict of interest in view of their prior representatiof Hermitage. In August 2014, the Grievance Committee
declined to take action in the matter, without prejudidda@omitage pursuing the issuethre District Court._See
Prevezon Holdings, 839 F.3d at 232.




October 23, 2014, ECF No. 164 (“Oct. 23, 2014)Tat 69:12—-14.) The court further
commented that “there is no indication that [Moscow or BakerHostetler are] in any substantial
way taking a position which involves attack upon or an attemptitold liability with regard to
Hermitage.” (Oct. 23, 2014 Tr. at 68:22—-25.) Rhse this reasoning, the &rict Court denied
Hermitage’s motion.

V. Hermitage's Second Motion to Disqualify BakerHostetler

Prior to and following Hermitage’s firshotion to disqualify, BakerHostetler
sought discovery from the Government, Hermitaagel Browder. In April and May 2014, for
example, Prevezon subpoenaed Hermitage anddmoseeking information on their roles in the
Russian Treasury Fraud. (Buchdahl Deck., E) In July 2014, Prevezon also subpoenaed
Browder for documents “related to your tracing of the proceeds from the Russian tax refund
fraud,” “documents received by you in respotsgour application under 28 U.S.C. § 1782, his
tax records, passport and immigration doeais, and documents regarding Hermitage’s
structure. (ECF No. 125-17Ih April 2015, after cthecting this evideoe, BakerHostetler
deposed Browder._(Séymrot Decl. 1 16.)

In November 2015, the Governmentwed for partial summary judgment,
arguing that there was no genudispute that the Russian Treas&naud had occurred, and that
it constituted a “specified unlawful activity” fgpurposes of establisig liability under the
federal money laundering statute. (ECF B®3.) Prevezon opposed that motion, arguing that
Hermitage and Browder’s culpable participatin the Russian Treasury Fraud negated the
Government’s theory of fraud on a foreigank—one of the predate specified unlawful

activities of its money laundering claim. (Peeon’s Motion to Strike, ECF No. 411 (“Motion



to Strike”), at 1; Prevezon®pposition to Government’s Motion for Partial Summary Judgment,
ECF No. 418 (“Partial SJ Opp.”), at 11.)

Specifically, BakerHostetler argued th#grmitage never lost control over its
portfolio companies and that Browder “authorizbd supposedly unauthped acts alleged in
[the Government’'s complaint] and knew aboutékents that the complaint[] allege[s] he was
unaware of.” (Partial SJ Opp. at 1.) Mover, BakerHostetler claimed that Browder had
parroted a false narrative to the Governmemtrder to “thwart his arrest for a tax fraud
conviction in Russia.” (Partial SJ Opp. at In)reality, argued BakerHostetler, Browder and
“his agents engaged in a series of misrepresentations to executeithédm@distance themselves
from it, and to pin it on the Russian officiatssestigating Browder for separate tax fraud his
companies committed.” (Partial SJ Opp. at 1,.p-4& oral argumenotn the partial summary
judgment motion, BakerHostetler doubled down as $itrategy, telling th®istrict Court: “what
it comes down to, Judge, is, the government alleges there was an organization, unnamed,
mysterious organizatiothat did all this, and the evidence points that Hermitage and Mr.
Browder did it. That is the heart of thesplute.” (Hr'g Tr. daté November 30, 2015, ECF No.
446, at 36:20-24.)

With the contours of Prevezon’s defense strategy now clear, Hermitage filed a
new motion to disqualify Bakklostetler. In December 2015, Hermitage argued that
BakerHostetler’s previous assurance that it Wadt attack its formeelient was belied by its
current tactics undermining the Governmentlegdtion that Hermitage was a victim of the
Russian Treasury Fraud. (Hermitage Memd.a# in Support of Second Motion to Disqualify,
ECF No. 488, at 1.) On December 18, 201#hout affording Prevezon an opportunity to

oppose the motion, the District @t disqualified BakerHostetlgholding that the firm’s

10



“change in defense strategy now makes the stggdcts former and current representation
‘substantially related.” (@inion dated December 18, 2015 (“December 2015 Order”), ECF No.
495, at 2.) The District Couelaborated: “There is nowwvery real possibility that

BakerHostetler will be in a posin where it would be trying to shaivat its current clients (the
Prevezon defendants) are not liadiel showing this by attackintg former client (Hermitage)

on the very subject of BakerHe#ler’'s representation of thirmer client.” (December 2015
Order at 2.)

Within days, however, the District Caurad second thoughts. On December 22,
2015, the District Court certifieits decision for interlocutorypgpeal to the Second Circuit.

(ECF No. 501.) Then, on December 28, 2015, the District Court withdrew its prior
disqualification decision and permitted Bakertétier to oppose Hermitage’s motion. (H'rg Tr.
dated December 28, 2015, ECF No. 517, at 4:4.)

In its opposition brief, BakerHostetlagain advanced the position that
representing Prevezon did not pose a conflichtarest under Rule 1.9 because the prior and
current representations did not share a “@htetear relationship,” and Hermitage and
Prevezon'’s interests were not materially adverse to each otheve{®neOpposition to Motion
to Disqualify, ECF No. 506 (“Prevezon Second D@pQ), at 19.) Specifically, BakerHostetler
highlighted that the District Court’s observation®ctober 2014 wereibttrue: that “this new
action is a different animal” and ‘isot related in any substanitiaay to what [BakerHostetler]
was doing then.” (Prevezon Second DQ CGqid.9 (quoting Oct. 23, 2014 Tr. at 68:13-15,
70:19).) Moreover, because neither HermitageBrowder were parties, Prevezon’s success
here would not affect their legaghts, obligatims, or interests. (Prevezon Second DQ Opp. at

20.) While Prevezon’s defense strategy wasipadeld on discrediting Hermitage and Browder,
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BakerHostetler offered several authoritiesupport of the propositn that mere hostility
between a former and current client is ifistent to establish material adversity.

On January 8, 2016, the District Courhasl Hermitage’s motion to disqualify,
finding that because the Russian Treasuryérraas “a side issue,” Hermitage was a “mere

spectator to this litigation,dnd “its rights [were] not direlgt at stake.” _United States v.

Prevezon Holdings Ltd., 2016 WL 961°&2,*5 (S.D.N.Y. Jan. 8, 2016) (“Second

Disqualification Order”), rev'd839 F.3d 227 (2d Cir. 2016). Thedbict Court also found that

the risk of disclosing clientonfidences was minimal because such information had nothing “to

do with how, why, or when Prevezon allegedly laundered Russian [Treasury] Fraud proceeds . . .
or how its [confidential information] would beleant in the case agst Prevezon.” _Second

Disqualification Order, 2016 WR6170, at *5. In making thatrfding, the District Court held

that any knowledge about Hermitage’s potersiedtegy obtained durirBakerHostetler’s prior

representation was “irrelevantrieewhere Hermitage is not arpa” Second Disqualification

Order, 2016 WL 96170, at *5.

Shortly thereafter, Hermitage filed arterlocutory appeal and petitioned the
Second Circuit for a writ of mandamus directing thsqualification of BakerHostetler. (ECF
No. 526.)

VI. Second Circuit Appeal and Rjgalification of BakerHostetler

In October 2016, the Second Circuit granted Hermitage’s mandamus petition,
vacated the District Court’s order, andetited the disqualification of Moscow and
BakerHostetler. The Second Circuit found thatibstantial relationship between the prior and
current representations existed because tissiBu Treasury Fraud was an indispensable

component of the Government’s theory in thesion. Moreover, th€ourt of Appeals found
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that Prevezon’s trial strategy turned on intradg its own version of the Russian Treasury
Fraud to “prov[e] [that] Hermitage is not thietim of the Russian Treasury Fraud, but the

perpetrator.”_Prevezon Holdings, 833¢& at 240. Because BarHostetler’s prior

representation “included invégating the Russian Treasuryaad,” the Second Circuit was
“persuaded that both representations involvéjd]same facts and circumstances.” Prevezon
Holdings, 830 F.3d at 240.

The Second Circuit also disagreed viltle District Court’s holding that
Hermitage was a mere spectator to the litigafiimaling instead that it was a “putative victim,”
and that “crime victims, as well as withessesspss legitimate interests in criminal proceedings

that may support disqualification.” Prevezonldiogs, 839 F.3d at 240 (citing United States v.

James, 708 F.2d 40 (2d Cir. 1983)). Based on terhknation that the ifst two prongs of the
disqualification test were satisfied, the &ed Circuit gave Hermitage the “benefit of an

irrefutable presumption that confidences weraretl” with BakerHostetler. Prevezon Holdings,

839 F.3d at 240 (citation omitted). With that, @eurt of Appeals found #t BakerHostetler’s
involvement in the present case would taint tia because it could ugeivileged information

obtained in the prior representation agakhstmitage._Prevezon Holdings, 830 F.3d at 241.

In December 2016, following issuance of the Second Circuit's mandate, this
Court entered an order disquwiifg BakerHostetler from thisase and directing Prevezon to
retain new counsel. (ECF No. 541.)
DISCUSSION
Hermitage seeks to hold BakerHostetlecountable for its fesal to withdraw

from a conflicted representation in this case. daver the legal fees it incurred to litigate this
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issue, Hermitage moves for sanctions agddadterHostetler under 28 §.C. § 1927. Section
1927 provides:
Any attorney or other person admitted to conduct cases in any court
of the United States or any Territory thereof who so multiplies the
proceedings in any case unreasonably and vexatiously may be
required by the court to satisfy penslly the excess costs, expenses,
and attorneys’ fees reasonably incurred because of such conduct.
Alternatively, Hermitage moves for attorneys’ fees pursuant to this Court’s
inherent authority to sanction apgrty that “has acted in badtfg vexatiously, wantonly, or for

oppressive reasons.” Chambers v. NASCO,, 1501 U.S. 31, 45-46 (1991). This power is

“governed not by rule or statute but by the contextessarily vested in courts to manage their
own affairs so as to achieve the orderly argeditious disposition of cases.” Chambers, 501
U.S. at 43.

The only difference between a sanot award under § 1927 and a court’s
inherent power is that “awards under 8§ 1927naaele only against attags or other persons
authorized to practice before the courts whiteaward made under theurt’s inherent power

may be made against an attorney, a partypoth.” Oliveriv. Thompson, 803 F.2d 1265, 1273

(2d Cir. 1986). “As a consequence, requestsamctions under Section 1927 and pursuant to
the court’s inherent authority mée decided in a single inquit In re Khan, 488 B.R. 515, 531
(Bankr. E.D.N.Y. 2013). The court must engage highly fact-spedic inquiry in deciding

whether to award sanctions. MacDrdmg¢. v. CIT Grp. Equip. Fin., Inc., 73 F.3d 1253, 1262

(2d Cir. 1996); DigiTelCom, Ltd. v. Tele2 8nge AB, 2012 WL 3065345, at *6 (S.D.N.Y. July

25, 2012). The decision to issue sanctions ueitleer ground lies within this Court’s broad

discretion._Sorenson v. Wolfson,@F. Supp. 3d 622, 634 (S.D.N.Y. 2016).
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“By its terms, 8 1927 looks to unressble and vexatious multiplications of
proceedings; and it imposes an obligation orriagtgs through the entire litigation to avoid

dilatory tactics.” _United States v. Int'I8l. of Teamsters, 948 F.2d 1338, 1345 (2d Cir. 1991).

The purpose of the statute is “to deter unnecesséay<m litigation.” Int'l Bhd. of Teamsters,

948 F.2d at 1345. The statute isdifferent to the equities @f dispute and to the values
advanced by the substantive law. It@cerned only with limiting the abuse of court

processes.” Roadway Express, Inc. v. Pigér, U.S. 752, 762 (1980). To impose sanctions

under either § 1927 or this Courirderent powers, there must tlear evidence that “(1) the
offending party’s claims were grely without color, and (2)he claims were brought in bad
faith—that is, motivated by improper purposestsas harassment or delay.” Eisemann v.

Greene, 204 F.3d 393, 396 (2d Cir. 2000) (emphadied); Sorenson, 170 F. Supp. 3d at 633.

A. Colorable Claim

A “claim is entirely without color whert lacks_any legal ofactual basis.”

Schlaifer Nance & Co., Inc. v. EstateWfrhol, 194 F.3d 323, 337 (2d Cir. 1999) (emphasis

original). Conversely, a claim is “colorabMhen it has some legal and factual support,
considered in light of theeasonable beliefs of the indilial making the claim.”_Revson v.

Cinque & Cinque, P.C., 221 F.3d 71, 78-79 (2d 2000). “The question is whether a

reasonable attorney . . . could have concluded that facts sugptbweti claim might be

established, not whether sueatfs actually had been estabéid.” Schlaifer Nance & Co., 194

F.3d at 337 (emphasis original). Thus, this €oansiders whether Bakeostetler’'s refusal to

withdraw—and its arguments in support thérebad some legal and factual support.
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i. First Disqualification Motion

BakerHostetler's arguments against disqualification focused primarily on two
distinct issues—the limited timend scope of its prior represetma and Hermitage’s status as a
non-party. After reviewing the factual andjé grounds undergirdintpese arguments, this
Court cannot conclude that they were so meritless as to be “utterly devoid of a legal or factual

basis.” _Schlaifer Nance & Co., 194 F.3d at 3&ather, based on then-existing facts and legal

authority, BakerHostetler's arguntsrireasonably might [have] f@] successful.”_Schlaifer
Nance & Co., 194 F.3d at 337. And given the msCourt’s deniabf Hermitage’s motion,
BakerHostetler's arguments were, in faticcessful at least for a time.

From a factual standpoint, BakerHoste#abmitted various documents lending
credence to its position thas iprior representation ¢ased largely on Renaissance Capital’s role
in the Russian Treasury Fraud. Because the ¢féfermitage’s portfolio companies were a
critical aspect of the Russian TreasuryugaBakerHostetler necessarily “reviewed non-public
documents from Hermitage related to the Rus$i@asury Fraud, which allowed the firm to
create a case timeline and @hology, and discussed potentialividuals for depositions in

connection with the prosecutions in RussiBrevezon Holdings, 839 F.3d at 231. Nevertheless,

the Declaration and time sheets submitted by Basstietler reflect that the lion’s share of its
work derived from preparing a detailed § 17@placation seeking documents from Renaissance
Capital. This task was designed to adeahkermitage’s goal of establishing Renaissance
Capital’s culpable participation in the Russiaedsury Fraud. TherefrBakerHostetler had
some factual support to advance the positionithgitrior representation “in investigating the
Renaissance fraud” and its curregpresentation of Prevezorddiot involve a “congruence of

factual matters such that it could be said thattwo representationsviolved ‘identical’ or
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‘essentially the same’ facta@d evidence.” (Prevezon FildQ) Opp. at 23 (citing Revise

Clothing, Inc. v. Joe’s Jeans Subsididng., 687 F. Supp. 2d 381, 392 (S.D.N.Y. 2010))

(emphasis added).)

Hermitage’s status as a non-party wagaificant factor inthe disqualification
inquiry. Its status loomed laegn both disqualificdgon motions, raising # question of whether
BakerHostetler’s representation of Prevezon wqult its former client, Hermitage—a non-party
witness here—in harm’s way. Bak#ostetler has always answeltbdt question in the negative,
arguing that the disposition tifis action—either a finding of llity against Prevezon or a
dismissal of the action—would nevaffect Hermitage’s interestslo bolster this argument,
Hermitage submitted Professor Simon’s ethics opinion which characterized Hermitage’s interest
as a mere “rooting interest(Simon Decl. { 29.)

From a legal standpoint, BakerHostetlezwifrom an arsenal of cases addressing
whether a former client th& a non-party witnegs litigation may disjualify counsel. In
contemplating the “unprecedented remedy of disfyirzg [ ] former counsel in a case in which
[the former client] is not a ply and when it is not even a present witness,” BakerHostetler
argued that “any potentiabnflict arising from [Hermitage’sjtatus as a potential withess has

not yet ripened into a basis for [BakerHostg®edisqualification and may never do so.”

(Prevezon First DQ Opp. at 16 (citiAgmonte v. Long Beach, 2007 WL 951863, at *4
(E.D.N.Y. Mar. 27, 2007)) andifdon Decl. 1 27.) After comdering the possibility that
Hermitage could be called to testify as a witnaghis case, BakerHostetler maintained that
“[t]he risk that an attornegnay cross-examine a ‘former aiiggis not a sufficient reason,
standing alone, to disqualify an attorneyPrevezon First DQ Opp. at 17 (quoting Adams v.

Vill. of Keesville, 2008 WL 3413867, at *11 n.Il.D.N.Y. Aug. 8, 2008)).) That there were
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other legal authorities cutting aigst BakerHostetler's argumedhies not change this Court’s
calculus of whether BakerHostetler advanced a cblerelaim. More relevant to the analysis is
simply that BakerHostetler’s position waddpsibly supported by some existing case law.”

Forum Ins. Co. v. Texarkoma Crude & Gaas., 1993 WL 228023, at *3 (S.D.N.Y. June 22,

1993) (denying attorney’s fees).

Relying on these factual andyld distinctions, tb District Court denied the first
disqualification motion. It dispesed with the notion ahaterial adversityholding that “neither
Mr. Browder nor Hermitage are parties to thedion. The action is against a company called
Prevezon, completely different from Hermitagad whatever happens in this case, whether
Prevezon is held liable or not liable, will netdound to the liabilityr legal position of
Hermitage or its principals.” (Oct. 23014 Tr. at 67:19-24.) The District Court also
distinguished the scope of Bakiostetler’'s prior and currémepresentations, finding that
BakerHostetler's representation of Hermitage was limited to “a few months in 2008 and a month
or so spilling over into 2009” and focused orreiag off legal action in Russia and soliciting the
Department of Justice’s interest into “ettpossible people who gtit be liable besides
Hermitage.” (Oct. 23, 2014 Tr. at 68:1-9.) Impotigrthe District Court hiel that “[t]here is
no indication that [BakerHostetler] is in anybstantial way taking a g@ion which involves an
attack upon or an attempt to hold” Hermitdigble—“[t]here’s nothing approaching such a
situation.” (Oct. 23, 2014 Tr. at 68:22—69:1..)

ii. Second Disqualification Motion

The impetus for the second disqualification motion was Prevezon’s strategic
decision to discredit Hermitage and Browder&rative about the Russian Treasury Fraud.

Prevezon maintains that it was compelled to atioptstrategy in response the Government’s
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eleventh hour theory that a foreign bank—HSB@sse—had been defrauded as an investor of
Hermitage. (Motion to Strike at 1; Partial Spp. at 11.) This fundamental strategy shift
decidedly placed BakerHostetler into an offive posture vis-a-vis Hermitage. Indeed,
Prevezon’s decision to attack Hermitage Bnolwder’s credibility was significant enough for
the Second Circuit to commenttt[a]llowing the former coured for Hermitage, identified by
the government as a victim of the Russian 3uep Fraud, to represeRrevezon, a putative
participant in the alleged crime, creates a potential for harm to future government

investigations.”_Prevezon Holdings, 830 F.3d at 239.

The Second Circuit was ultimately perdad that BakerHostetler’s strategy of
discrediting Hermitage’s natree about the Russian Treagurraud would jeopardize
Hermitage’s interests and creétte untenable risk of tainting the trial. But the decision to
sanction a lawyer under 8 1927 or the court’s ingpewer does not turn on wins and losses.
This Court must instead focus on whether Balstetler's losing argument had “some legal and
factual support, considered iglit of the reasonable beliefstbk individual making the claim”

at the time it was made. NemeroffAbelson, 620 F.2d 339, 348 (2d Cir. 1980). Thus,

“[s]anctions imposed under a court’s inkiet power—commonly known as the bad faith
exception to the ‘American Rule’ against &efting—depend not on which party wins the
lawsuit, but on how the parties conduct[ed] tketmes during the litigation.”_Int'l Bhd. of

Teamsters, 948 F.2d at 1345; Roadway, 447 U.S. at 762.

Even at this juncture in the case, hoee the parties—and the District Court—
grappled with Hermitage’s sta& as a non-party, and whetheattfact created the kind of
material adversity and trial taithat would warrant disqualdation. Guided by the District

Court’s decision on the first disqualification nastj BakerHostetler maintained that Hermitage’s
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interests were no more jeopardized in 2015 thay were in 2014. Notwithstanding Prevezon’s
change in strategy, BakerHostetler conteritiatl Hermitage was “misconstrufing] a hostile
position for one that satisfies theaterial adversity test.” (Prezon Second DQ Opp. at 20.)

There is something indecorous aboutrafer lawyer seeking to discredit his
former client’s credibility and the theory that Wwas once hired to advance. But an “appearance
of impropriety is simply too slender a reed on whic rest a disqualifi¢en order except in the

rarest of cases.” Bd. of Educ. of CityMfY. v. Nyquist, 590 F.2d 1241, 1247 (2d Cir. 1979).

Here, BakerHostetler’'s argument was again ipegdd on a factually and legally defensible
ground—that even as Hermitage’s narrative wastimshreds, it would remain impervious to
liability. As BakerHosetler argued in its opposition brievhile a “vigorous cross examination
may be embarrassing to a former client (presuntirsga witness, which [Hermitage] is not), and
it may even be unseemly to treat a former client as a hostile witness, [ ] there is no tangible

prejudice that would result.{Prevezon Second DQ Opp. at 20{&1ing Skidmore v. Warburg

Dillon Read LLC, 2001 WL 504876, at *5 (S.D¥Y May 11, 2001); Vill. of Keesville, 2008

WL 3413867, at *11 n.11; Satina v. N.Y.Buman Res. Admin., 2015 WL 6681203, at *2

(S.D.N.Y. Nov. 2, 2015); United States v.rfdme, 2007 WL 1575248, at *9, 10 (S.D.N.Y. May

29, 2007)).)
Moreover, even if a lawyer who assumes a position at odds with his former client
may “well have violated the statesdiplinary rules and the local divules of this district,” that

does not necessarily lead to the conclusion theaintferests of his current client is “adverse to

those of [his] former clients.” Bangkok Crafts Corp. v. Capitolo di San Pietro in Vaticano, 376
F. Supp. 2d 426, 428 (S.D.N.Y. 2005) (denyingydaification motion after lawyer withdrew

from representing former clients and advanced “positions [ ] at odds with” their interests by
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representing other parties in same litigatiohhe Grievance Committee’s decision declining to
act on Hermitage’s complaint may have reinéatr®akerHostetler resolve to continue as
Prevezon’s counsel.

Further, Hermitage struggled to articulate the particularized harm it would suffer
in view of BakerHostetler’s refial to withdraw. Hermitage cited a legal ethics opinion which
explained that “[b]Jecause Moscow was Hergpa lawyer and privy to its confidences
regarding the Russian tax fraude gpublic would be expected tovgiparticular credence to his
accusations against Hermitage.” (DeclarabdBruce A. Green, Esq. in Support of Second
Motion to Disqualify, ECF No. 489, at 1 IMermitage Memo. of Law in Support of Second
Motion for Disqualification, ECF No. 488, at 4But Prevezon and BakerHostetler's own ethics
opinion countered that “cross-examining a formemtlis not materially adverse to the former
client unless the former client wsluffer tangible prejudice, such adinancial or property loss.”
(Simon Decl. at § 39.) And to make clear tHatmitage was not at risi being prejudiced,
BakerHostetler and Prevezon submitted a declaration from a Russian lawyer attesting that
companies “in the Russian Federation are noestlbp criminal liabiky.” (Declaration of
Nataliya Veselnitskaya, BEENo. 508, at 1 4-5.)

At one of the oral arguments dms second disqlification motion,

BakerHostetler sought to minimize the harm tHatmitage may suffer by reiterating the limited

scope of its prior representatia@xplaining that it was merelyetained to get a subpoena and

we never even proceeded to get the subpoena . . . So the idea that somehow this wasn't that case
back then in 2014 when [the court] ruled and ttsot the same cas®w, it's the very same
allegations in the complaint.” (Hr’'g Tr. dated December 18, 2015 (“Dec. 18, 2015 Tr.”), at

13:1-6.) BakerHostetler also reminded the isCourt that Prevezon was “entitled, as you
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said [in 2014], without inhibition, to challengeetibredibility of the government’s evidence” and
that doing so would “have no impact on Hermitagéey’re not going to be liable. There’s not
going to be a finding that they did it. The jig'yot even going to be asked that.” (Dec. 18,
2015 Tr. at 13:6-13.)

After extensive argument on the motitime District Court again denied
Hermitage’s bid to disqualify BakerHostetleFhe court’'s second disqualification order
analyzed the “substantial relatiship” prong, finding that this ach was “not about Hermitage,”

or “centrally focused on the Russian Treasuuiet” Second Disqualification Order, 2016 WL

96170, at *4. The District Coucharacterized the Russian Tregskraud as an “ancillary issue
in this suit” because it was “merely background infation” setting the antext in which illicit

proceeds were laundered to the UnitedeStatSecond Disqualification Order, 2016 WL 96170,

at *4.
More importantly, the District Court fosaed on the risk of il taint, observing

that “[t]his is where Hermitage’s statusagson-party movant comes crucially into play.

Hermitage’s concerns do not lead toward a subiatarsk of taint to this trial,” because it would

not face liability in the everdf a verdict against PrevezoBecond Disqualification Order, 2016

WL 96170, at *5 (emphasis added). Nor was thegdt of a Russian laws against Hermitage”

so concrete that it was likely to occuecond Disqualification Orde2016 WL 96170, at *5.

Without “legal support for [Hermitage’s] positidghat threatened legal action against a non-party
in another country should impact [the Districtu@is] calculus in such a drastic manner as to
compel disqualification,” the District Courbdind that it could not “deprive Prevezon of its

counsel of choice.” Second Disdifiaation Order, 2016 WL 96170, at *5.
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Ten months later, the Second Ciraligagreed. Hermitage prevailed on its
position that BakerHostetler neva@rould have represented Premez That BakerHostetler was
ultimately disqualified does not mean BakerHost&lelaims before the District Court or the
Second Circuit lacked a coloraliiasis. The parties’ argumemesented a difficult question.
And when that question was asselsagainst the facts and legal awihes relevant to this case,
the answer was not obvious. That the Dist@iourt denied the disgliication motion on two
separate occasions corroboratesdhallenging nature of the igsuMore tellingly, the Second

Circuit’s observation that “thisase implicates a significamé@novel question of law regarding

the rights of nonparty clients,” Prevezon HolgBn839 F.3d at 238, underscores the unique facts
of this case, and the colorable basisntich BakerHostetler's arguments against

disqualification were formulated. Torres viyCof Madera, 2006 WL 327491, at *4 (E.D. Cal.

Nov. 9, 2006) (“Where no previous court has comid a particular arovel issue, sanctions

under 8§ 1927 generally are disfavored.8e slso Suazo v. NCL (Bah.), Ltd., 822 F.3d 543, 556

(11th Cir. 2016); Proctor & Gamble Ca.Amway Corp., 280 F.3d 519, 531-32 (5th Cir. 2002);

Serrato By & Through Serrato v. John Hancbdk Ins. Co., 31 F.3d 882, 887 n.2 (9th Cir.

1994). Indeed, the Second Circuit felt compellegramt a stay of this case pending appeal to
resolve a “question of first impssion in this Circuit: disqualifiteon of counsel on the basis of a
conflict of interest posing a potential harmatoon-party witness,” and seized the occasion to

“offer useful guidance to thdistrict courts.”_Preazon Holdings, 839 F.3d at 238.

Accordingly, this Court finds that theveas sufficient legal and factual support,
considered in light of the reasable beliefs of the individlaaking the claim to find that

BakerHostetler's arguments were aalble at the time they were made.
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B. Bad Faith
Even if Hermitage could demonstratatiBakerHostetler’s claims were not
colorable, it must also show that they wi&se completely without m@& as to require the
conclusion that they must have been undertakesdime improper purpose such as delay.” Int'l

Bhd. of Teamsters, 948 F.2d at 1345; SiertghGi U.S. Army Corps of Eng’rs, 776 F.2d 383,

390 (2d Cir. 1985) (test for sanction “is conjunetand neither meritlessness alone nor improper

purpose alone will suffice”); Dow Chem. PacdLv. Rascator Maritime S.A., 782 F.2d 329, 344

(2d Cir. 1986) (“[W]e have declined to uph@diards under the bad-faith exception absent both
clear evidence that the challenged actions areegntvithout color and & taken for reasons of
harassment or delay or forhetr improper purposes.”).

The bad faith requirement is a highr ba satisfy. _Revson, 221 F.3d at 77-78;

McCune v. Rugged Entm’t, LLC, 2010 WL 19890, at *4 (E.D.N.Y. Mar. 29, 2010) (“[T]he

bad faith standard is not easilytisaed and sanctions are warranted only in extreme cases.”). To
make a finding of bad faith, a court must (hdfthat the challenged actions were taken for
improper purposes, such as harassment or delay; and (2) provide a high degree of specificity in

the factual findings. Oliveri, 803 F.2d at 12/R2ourts have found the following conduct may

constitute bad faith:

[R]esubmitting a motion that had previously been denied; bringing
a motion based on ‘facts’ the oppostiEwhich were previously
found by the court; making sevérasupportablebias recusal
motions and repeated motions to reargue; continually engaging in
obfuscation of the issues, hyperisol and groundless presumptions

in addition to insinuating that the court was biased; and waiting until
the eve of trial before making a jury demand.
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Keller v. Mobil Corp., 55 F.3d 94, 99 (2d Cir. 1995) (internal citation omitted). “This ‘bad faith’

standard applies not only to the act of initigtthe claim but also to a [party’s] subsequent

conduct.” _Kron v. Moravia Cent. Sch. Dis2Q01 WL 536274, at *4 (N.D.N.Y. May 3, 2001).

Based on the record before this CoBekerHostetler did not engage in bad faith
conduct. Itis well-settled that “disqualifioan is disfavored becausehas the serious and

immediate adverse effect of denying the cligistchoice of counsel.”_Solomon v. Siemens

Indus., Inc., 2013 WL 5728252, at *2 (E.D.N.Y.t0O22, 2013) (citation omitted). Indeed, the

premium placed on a party’s choice of counsel isigh that absent the need “to preserve the
integrity of the adversary process,” mostieal violations “maybe dealt with by the
comprehensive independent disciplinary machinegrbdlomon, 2013 WL 5728252, at *2. As
Prevezon’'s defense counsel irsthction, BakerHostetler adveed a colorable position to
remain as counsel. Nothing in the record suggbsit BakerHostetler adopted a legal position to
harass Hermitage, delay this case, or otlsenwnproperly engage the legal process.

The District Court’s decision to pernBakerHostetler to adinue representing
Prevezon after two disqualification motions furtdeminishes the notion that BakerHostetler
acted in bad faith. It continuedpresenting Prevezon with the Dist Court’s imprimatur that it
could proceed “without inhibibin.” (Oct. 23, 2014 Tr. at 70:3.) And from October 2014 until
December 2015, BakerHostetler did just that,emihg evidence from various parties, including
Hermitage, and deposing Browder on topics $ighaled the possibility that Prevezon would
later impeach Hermitage and Browder’s stancettieyt were victims ofhe Russian Treasury
Fraud. Absent any objections to its work and strategy, Bakesttersmarched onward to trial

and evinced no intent to harass, delaynroperly abuse its position as counsel.

5 The contention that BakerHostetler acted in bad faith is belied by the Grievance Committee’s decision not
to take any action on Hermitage’'s complaint.
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In December 2015, BakerHostetler advocdiextely to stay on as Prevezon’s
counsel given that its withdrawat disqualification would havieft Prevezon without counsel.
Indeed, on the very same day that Hermitagd fike second disqualific@in motion, the District
Court granted BakerHogter’s co-counsel, Baker Botts, pession to withdraw from the case.
(ECF No. 485.) With an imminent trial déftest approaching, acascing to Hermitage’s
demand—especially when BakerHostetler had élceual and legal support tounter the threat
of disqualification—would not only have depen Prevezon of its counsel of choice in its

greatest moment of need but delayed the casegrooeeding to trial.Second Disqualification

Order, 2016 WL 96170, at *6 (disqualifying Bakestetler would inflict “harm to Prevezon
[that] is both certain and gravegquiring to bringin new counsel in this “lengthy, complex
litigation,” adding “expense andlditional trial adjournment,” anttlefer[ring] Prevezon'’s right
to its day in court and lengthen the time thaveron’s funds remain underetrial restraint”);

Rossi v. Ferring Pharm., 2016 WL 593440, a{B5 Conn. Feb. 12, 2016) (“Courts in this

Circuit are highly reluctant to ke action which would deprive anpgof its choice of counsel.”);

In re Enron Corp., 2002 WL 32034346, at *4 (BartkD.N.Y. May 23, 2002) (“One’s choice of

counsel is entitled to great deference.”). Thee@xy of this situatiomas amplified by the fact
that Prevezon’s assets valued in the tens of millions of dollars had been restrained for years by
the Government’s freeze order even though the hovent sought a fraction of that amount in
this case.

Hermitage contends that where “a lamn engages in conduct that even
approaches bad faith to avoid disdjfication, its former client igntitled to attorneys’ fees.”
(Hermitage Memo. of Law in Support of Motion for Attorneys’ Fees, ECF No. 718 (“Hermitage

Mot. for Fees”), at 1.) Hermitage argubat BakerHostetler should be sanctioned for
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mischaracterizing the purpose and breadth girity representationln support of that

contention, Hermitage cites Madison 92nd Sisécs., LLC v. Matrriott Int’l Inc., 2013 WL
591382 (S.D.N.Y. Oct. 31, 2013), which sanctiondavafirm for disregarding a clear conflict

of interest. In Madison 92nd St. Assocs., thefiamr consulted a legal ethics expert about the

propriety of its representatiobut in doing so, misinformed tlexpert about the scope of its
prior representation. Finding thie law firm disregarded a confiithat even a “first year law
student on day one of an ethics course” coulet lspotted, the courtisetioned the law firm.

Madison 92nd St. Assocs., 2013 WL 591382, at *1 ¢ldarer conflict of interest cannot be

imagined.”), aff'd sub nom. Boies, Schiller®exner LLP v. Host Hostels & Resorts, Inc., 603

F. App’x 19 (2d Cir. 2015).

By contrast, the conflict of interestri@ewas not so obvioudt took Hermitage
three attempts—and a million dollars in legal fed¢s clarify the issue. And it is not obvious
from the record that BakerHostetler represeies scope of its prior representation with an
“unreasonably narrow descriptionit$ work.” Host Hostels, 60B. App’x at 20. The District
Court had the benefit of the tewecords, declarations, andhet work product—some of which
were submitted under seal—before concluding i@y bore no relation to BakerHostetler’'s
work for Prevezon. Specifically, the District Cobheld that the “issues in this case are different
in all substantial respects from what [Moscamd BakerHostetler] dealt with when [they]

represented Hermitagatk in 2008 and early 2009.”(Oct. 14, 2014 Tr. at 14:1-6.)

6 After remarking that the prior representatiortenials submitted undeeal were “really of no

consequence,” and “added nothing,” the District Court went on to say, “I really have to tell yowtlareagy

severe problem with the idea that now when [Moscow tajred in a different matter, and | mean different in

maybe there was some little tie, but this is a different matter—different matter—he’s retained, and the issues that he
will be dealing with will be much biggebroader, and essentially differdram what he was doing for Hermitage

back in the earlier year.” (Oct. 14, 2014 Tr. at 13:21-22:6, 54:10-16.)
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Hermitage further claims BakerHostetéated in bad faith when it decided to
attack Hermitage in 2015 in coavention of the District Cout’observation 2014 that “[i]f
Mr. Moscow was now turning on the former cliamd attacking the formetient, | mean, that
wouldn’t even be a hard case.” (Oct. 23, 2014aT67:20-22; Hermitage Mot. for Fees at 21.)
But it is difficult to discern wht the District Court meant by ‘tatking the former client"—that
is, whether it meant an attack on a former clight becomes a party the litigation or remains
a non-party. The colloquy followinpe District Court’s initial coonments provide clarity on this
issue. The District Court inquired: “[l]s [Mosw] in any way now taking an adverse position

against your client in the sense_of seeking tal lyolur client liable opbtaining a finding of

something against your client?” (Oct. 23, 20%4at 57:23-58:1 (emphasis added).) When

Hermitage’s counsel responded that BakerHostetlaght to “impeach [its] former clients to
show that they are unreliable, lacking in créldigiliars, have concoctedsdory, so that all that
they have worked for to expose this fraud ddog destroyed by what they intend to do,” the
District Court dismissed the ansmand quipped, “that’s reallyfékrent from what I'm talking
about.” (Oct. 23, 2014 Tr. at 58:2—-8n view of the District @urt's comments, it is not clear
that the District Court had evarstructed BakerHostetler thiatcould not adopa new strategy
impugning Hermitage.

Accordingly, this Court concludesahBakerHostetler did not make any
arguments or engage in conduct twauld justify a finding that iacted in bad faith. Therefore,
this Court declines to sanctidioscow or BakerHostetler undeither 28 U.S.C. § 1927 or its

inherent authority.
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CONCLUSION

For the foregoing reasons, in this Court’s informed discretion, Hermitage’s
motion for attorneys’ fees against Moscow and Bekstetler is denied. The Clerk of Court is
directed to terminate the mon pending at ECF No. 717.

Dated: March 30, 2018 SO ORDERED:
New York, New York

WILLIAM H. PAULEY III
U.S.D.J.
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