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VALERIE CAPRONI, UnitedStates District Judge:
Teras International Corp., as assignee for Yick Bo Trading Linffi¥édk Bo”), is suing
Yick Bo’s former sole shareholder, Wdwide Dreams LLG*Worldwide Dreams”) for
reimbursement for merchandise purchased on behalf of Worldwide Dreams and for commissions
earned on those purchases, and is suing Reigeel (“Gimbel”) and Allan Feldman
(“Feldman”), formerofficers and directors of both Yick Bo and Worldwide Dreams, for breach
of their fiduciary duty to Yick Bo. Defendants move for summary judgment as to both claims.
For the following reasonf)efendants’ motion igranted in part and denied in part as to both of

Plaintiff's claims
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BACKGROUND*

Worldwide Dreams and Its Wholly Owned Subsidiaries, Yick Bo and Worldwide
Dreams International

Worldwide Dreams was a wholesale accessories import business founded by Gimbel and
Feldman, PI. 56.1 Stmt. §{ 5, 7; it is incorpedain Delaware and had its principal place of
business in New Yorkd. 6. In 2005, Yick Bo, a Hong Kong company, became a wholly
owned subsidiary of Worldwide Dreamkl. 11 8, 20. Yick Bo was a sourcing and purchasing
agent for Worldwide Dreams and Worldwide Dreams’ other whmAmed Hong Kong
subsidiary, Worldwide Dreams International Limited (“WWDI'Id. § 9. Yick Bo placed orders
with Hong Kong factories on behalf of Worldwide Dreams and WWDI for accessories, including
handbags, neckwear, cosmetic bags, wallets, and other small leather Igo§ids0. Worldwide
Dreams would resell these accessories to cus®im the United States, such as Target and
Walmart, whereas WWDI would resell theseessories to customers outside of the United
States.Id. In addition to acting as a sourcing and purchasing agent for Worldwide Dreams and
WWDI, Yick Bo traded on its own behalf with vendors outside the United Sthte$§.11.

Yick Bo was funded in part from the revenue generated by WWDI, and Yick Bo relied
on both Worldwide Dreams and WWDI to pay its operational expenses, such as payroll and rent.

Id. 991 12, 72. The amount that Yick Bo needed from Worldwide Dreams and WWDI to cover its

! The Court cites to the partieRule 56.1 Statements as follows: Defendants’ Rule 56.1 Statement (Dkt.
201) is “Defs. 56.1 Stmt.”; Plaintiff's Rule 56.1 Statement (Dkt. 211) is “PIl. 56.1 Stmt.”; and Defendants’ Response
to Plaintiff's Statement of Additional MateriabEts (Dkt. 214) is “Defs. Response 56.1 Stmt.”

The Court cites to Plaintiff's Rule 56.1 Statemenewl®laintiff does not dispute Defendants’ asserted
facts and to Defendants’ Response 56.1 Statement Défemdants do not disputdaihtiff’'s additional asserted
facts. At times, Plaintiff and Defendants mark a faaisguted, but the explanation for the dispute shows that the
fact is not, in reality, disputed. Instead, Plaintiff andebdants, for example, makegbd arguments, dispute only
part of the fact, or argue that the fact does not hawaigemplications. In such instances, the Court does not
consider the fact to be disputed or to be disputed in its entirety.



operational expenses varied weekly given Yick Bo’s own income from trading activities with
non-U.S. third party customerdd. Y 72-73.

Gimbel and Feldman managed the operataing/orldwide Dreams, and they were
Directors of both Yick Bo and WWDIId. § 14. Norman AbramsdfAbramson”)was the
Chief Operating Officer of Worldwide Dreagend he ran its day-to-day operatiohs. I 15.
Reddy Chy“Chu”) was a Director, Chief Financial Officer, and Corporate Secretary of Yick
Bo, and he ran Yick Bo’s daily operationigl. 1 16-17.Yick Bo’s Articles of Association
provide that Directors may hold interests in companies with which Yick Bo contracts so long as
such interests are disclosedd. 1 20-21.

Yick Bo and Worldwide Dreams had various agency agreements, but the operative
version for purposes of this litigatiomas from 2008 (“Agency Agreement’)d. 1 25; Gordon
Decl. Ex. 11 (Dkt. 202-11). Pursuant to the Agency AgreenYack,Bo agreed to “place orders
(if necessaryyvith manufacturers on behalf of [Worldwide Dreamsi;id Worldwide Dreams
agreed “to pay to [Yick Bo] a commission of 7% on factory price for all FOB Sales and
stock/warehouse orders for the merchandise and services handled by [Yick Bo] on behalf of
[Worldwide Dreams].2 PI. 56.1 Stmt. 1 25; Gordon Decl. Ex. 11 7 2(c), 3.

The purchase orders Yick Bo provided to the Hong Kong factories from which it
purchased accessories on behaMaridwide Dreams identified Yick Bo as an agent acting for
Worldwide Dreams as the disclosed principal. Pl. 56.1 Stmt. §e27e.g.Gordon Decl. Ex. 12

(Dkt. 202-12). But, invoices prepared by the Hong Kong factories stated that the invoiced

2 The parties dispute whether this geian is legally valid under Hong Kong lasee infra

3 Why Worldwide Dreams would enter into a formahgact with or agree to pay commissions to its own
wholly owned subsidiary is a mysterZf. Copperweld Corp. v. Indep. Tube Cqrp67 U.S. 752, 771 (1984) (“A
parent and its wholly owned subsidiary have a complete unity of interest. Their objectives are common, not
disparate; their general corpte activities are guided or determined Imptwo separate corporate consciousnesses,
but one.”).



amounts were “to be paid by Yick Bo Trading Ltd,” although many of the invoicestalsal
“Sold To: Worldwide Dreams LLC.'See, e.gGalin Decl. Ex. H (Dkt. 212-2). In affidavits
submitted in the fall and winter of 2011 in lawsuits brought by various Hong Kong factories
against Worldwide Dreams for paymentipoirchases made by Yick Bo on Worldwide Dreams’
behalf Worldwide Dreams’ controller averred that Yick Bo had “assumed sole payment
responsibility” for the goods at issu€eeGalin Decl. Ex. L { 1 (Dkt. 212-3).

In about 2008, Worldwide Dreams began to experience cash flow problems. PIl. 56.1
Stmt. § 30. In about 2009, Gimbel and Feldmam were getting on in age and keen to retire,
began to consider selling Worldwide Dreams and its subsididde$.31. After consultation
with Chu, Abramson, and consultants, Gimbel and Feldman decided to sell Worldwide Dreams
and its subsidiaries as an integraidtblesale accessory import businekk.J 33. Gimbel and
Feldman believed that by selling Worldwide Dresaamd its subsidiaries as an integrated going
concern, Yick Bo would be able to pay itsigoKong suppliers and Worldwide Dreams would
be able to pay its secured creditois. § 34.
I. The Factoring Agreements

Gimbel and Feldman believed that in order to best position Worldwide Dreams and its
subsidiaries for sale, it was critical that Wiwide Dreams and its subsidiaries continue
operations. Pl. 56.1 Stmt. § 36. To continue operating, the company needed a cresidine.
id. After its previous factor filed for Inkruptcy, Gimbel and Feldman searched for a
replacement factorld. 1 37-39. In May 2010, Worldwide Dreams received a proposal from
Capital Business Credit LLC (“CBC”) for a line of creditup to $9.5 million, solely to
facilitate the sale of Worldwide Dreams and its subsidiafiésY{ 40-41, 44. Gimbel and
Feldman considered the interests of Yick Bo, WWDI, and Worldwide Dreams when deciding

whether to accept CBC’s proposed factoring agreenidnf] 47. Before the CBC factoring
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agreement was executed, Abramson, Gimbel Fatdiman informed Chu of the terms of the
agreement, and Chu participated in the due diligence process on behalf of Yick B%H48,

50. On July 30, 2010, Worldwide Dreams executed a factagreement with CBC (“Factoring
Agreement”).Id. 1 52.

Pursuant to the Factoring Agreement, CBC agreed to advance up to 85% of eligible
account receivables and up to 50% of eligible inmgnin exchange for a first and only security
interestin essentially all of Worldwide Dreams’ assels. {1 42-43. The Factoring Agreement
required payments on accounts receivable in w8BE held a perfected security interest to be
made directly to CBCId. 1 52. Worldwide Dreams and its subsidiaries agreed not to dispose of
any collateral, which included cagéxcept for: (1) the sale of inventory in the ordinary course of
business, and (2) obsolete equipmddt.f{ 53-54; Gordon Decl. Ex. 19  6.3(a) (Dkt. 202-19).
Worldwide Dreams was required to give CBQitol of its bank accounts, which were to be
maintained in Hong Kong and werehold all of Worldwide Dreams’ caslkhis allowed CBC to
pay the Hong Kong factories directly. Pl. 56.1 Stmt. § 56.

The Factoring Agreement defined an “Event of Default” to include “any attachment,
injunction, execution or judgment in excess of $10,000” issued or filed against Worldwide
Dreams or any “legal action or proceeding . . . which results in damages in excess of $100,000.”
Gordon Decl. Ex. 19 1 13(a)(x),(xv). Upontwvent of Default, CBC could accelerate loan
repayment and exercise its rights to possess its collatdrd]f 13(b), 20.10.

When Worldwide Dreams executed the Factoring Agreement, Gimbel, Feldman, and Chu
agreed that Yick Bo would guarae Worldwide Dreams’ payment and performance of all
obligations and liabilities under the Factoringrégment, and Gimbel and Feldman agreed that
WWDI would also provide a guarantee. Pl. 56.1 Stmt. 1 62-63. Chu prepared a certificate

memorializing theesolution of Yick Bo’Directors to guarantee Worldwide Dreams’ payment
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obligations to CBC, and the certificate provided that the Directors had resolved that Yick Bo
would “obtain benefits” from guaranteeing Worldwide Dreams’ obligations under the Rgctori
Agreement and that the guarantee was “necessal'gonvenient to the conduct, promotion and
attainment of the business of . . . [Yick Bo]d. 11 64-65. Gimbel, Feldman, and Chu believed
that the Factoring Agreement was necessary and in the best interests of Yick Bo and its creditors.
Id. 1 66.

Pursuant to the terms of the Factoring Agreement, from August 2010 through March
2011, CBC made payments directly to Yick Bd.  67. CBC made five payments to Yick Bo
in February and March 2011 that were designated to pay specific Hong Kong factory invoices.
Id. 1 92. Chu oversaw Yick Bo’s accounts payable, made requests to CBC for payment,
prepared weekly account statements for amountsadiliee Hong Kong factories, and set up the
means by which CBC could make payments to either Yick Bo or to the Hong Kong factories
directly. Id. 11 68, 70.
Il The Payoff Projections and the Failed LF USA Deal

From September 2010 through March 2011, Gimbel and Feldman directed Abramson to
collaborate with Worldwide Dreams’ and its subsidiaries’ accountant, WeiserMazars LLP, to
prepare schedules for payment¥tok Bo’s suppliers from the proceeds of a hypothetical sale
of Worldwide Dreams and its subsidiaries. PI156tmt. § 75. Abramson prepared these payout
schedules, which showed how the proceeds frealewould be distributed at different price
thresholds.ld.  76. On September 28, 2010, Abramsant ¥éeiserMazars a payout schedule
that contemplated a $2.9 million payment to the Hong Kong factory creditors if Worldwide
Dreams and its subsidiaries sold for $9 millidd. § 77.

In approximately November or early December 2010, Worldwide Dreams and LF USA

Inc. (“LF USA”) began negotiatinfpr LF USA to purchase Worldwide Dreams and its
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subsidiaries; the draft term sheets provided that LF USA would pay Worldwide Dreams $6.5
million up front and an additional payment at a later date for inventdryf] 78. In light of

these proposed terms, on December 6, 2010, Abramson sent WeiserMazars a payout schedule
showing $2.9 million to be paid to the Hokgng factories if Worldwide Dreams and its
subsidiaries were sold for $6.5 million plus a future payment of $5 million for inveniry.

1 79.

On December 22, 2010, Worldwide Dreams and LF USA entered in a non-binding term
sheet.Id. 11 80, 83. Shortly thereafter, based andkecution of the term sheet, Abramson
expressed optimism to Chu about being able to pay the Hong Kong factdri§s84. Counsel
for LF USA and Worldwide Dreams proceedeckehange draft asset purchase agreements, and
between December 2010 and March 2011, Ginftddman, Chu, and Abramson oversaw due
diligence and continued to negotiate the asset purchase agreement with LFdUBAS5-87.

On March 8, 2011, Abramson séibridwide Dreams’ controllea payout schedule that
forecasted that $3,355,000 would be paid to thegHong suppliers given an anticipated $6.5
million payment from LF USA at closing plus $3,888,000 in inventory sales and $5,244,000 in
account receivable proceeds, which would be used to pay GB.88. At that time,
$3,355,000 constituted nepthe entire debt owed to Yick Bo’s thipérty Hong Kong
creditors, including the Hong Kong factory supplield. § 89. On March 25, 2011, in an email
to Chu, Abramson expressed his belief, shared by Gimbel and Feldman, that “CBC will transfer
money into your existing accounts to pay the factoriéd.’y 90. Throughout the negotiation of
the acquisition, Gimbel and Feldman belietleat the acquisition would yield sufficient
proceeds to pay all debt owed to the Hong Kong factotces] 91.

In April 2011, the LF USA deal collapsed unexpectedly due to the departure of the

person at LF USA who was primarily responsible for orchestrating the idie§1.94. After the
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collapse of the LF USA deal, Gimbel, Feldman, and Abramson held out some hope that they
could find another buyer, and Worldwide Dreamwas in discussions with proposed purchasers
as of April 2011.1d. 11 95-96. On April 28, 2011, in response to a requestYicknBo’s
auditors for a plan to settle the amount Worldwide Dreams owed to Yick Bo, Worldwide
Dreams’ controller informed Chu that “[d]ue to afforts to reorganize our company, at this
point in time, | am not able to provide you with a payment schedu@drdon Decl. Ex. 48
(Dkt. 202-48).
V. Unwinding Worldwide Dreams And Its Subsidiaries

After the LF USA deal collapsed, CBC insisted thatrMeide Dreams’ and its
subsidiaries’ assets be sold to satisfy the debt owed tq @Rt reduced its cash advances to a
level that was not sustainable. PIl. 56.1 Stm@&f99. Gimbel and Feldman decided that they
had no choice but to wind down Worldwide Dmesi operations and sell its assets piecemeal at

prices substantially lower than originally anticipatédl.  100. By May 19, 2011, Worldwide

4 Plaintiff contends that on May 30, 2011, Gimaet Feldman signed Yick Bo’s audited financial statement
for calendar year ending December 31, 2010, and themgeoy/ing representation letterYick Bo’s Hong Kong
auditors, confirming that Worldwide Drew could and would pay Yick Bo in full. PIl. 56.1 Stmt. 1 60, 132 (citing
Galin Decl. Exs. |, M (Dkts. 212-2, 212-3)). Neittiee audited financial statemenor the representation letter
support this assertiorSeeGalin Decl. Exs. |, M. The representation lettavhich is undated-states that

“adequate provision has, in the opinion of the directorgnbmade against all amounts owing which are known or
may be expected to be irra@vable.” Galin Decl. Ex. M 18. (An undated representation letter for WWDI's
audited financial statement for year ending Decembe2@0), includes an identical statement. Galin Decl. Ex. Q
9 16 (Dkt. 212-3) But, Yick Bo’s audited financial st&hent includes a clear disclaimer, stating:

We have not been provided with sufficient evidence to satisfy ourselves whether the outstandirig amou
could be recovered in full. Furthermore, we have not been able to obtain from management an assessment
to verify the viability of the holding company togwide continuous settlements to [Yick Bo] so as to

support the appropriateness of the going concern assumption. . . . Because of the significance of the matter
described . . . we do not express an opinion on tizendial statements as to whether they give a true and

fair view of the state of [Yick Bo's] affairs . . . .

Galin Decl. Ex. |, at 2-3. Moreover, aware that the H&ngg auditor would issue a qualified opinion if it did not
have a schedule of payments from Worldwide DreanYddlk Bo, Abramson notified Yick Bo that Worldwide
Dreams could not provide a payment schedule that veatidfy the auditors and approved the release of the
qualified opinion. SeeGordon Reply Decl. Ex. 72 (Dkt. 215-1). Accorgly, Plaintiff has not presented sufficient
evidence to dispute the fact that by May 30, 201Ippeared that Worldwide Dreams could not pay the debt it
owed to Yick Bo.



Dreams was in the process of negotiating ant gssehase agreement with Accessory Exchange
LLC. Galin Decl. Ex. N (Dkt. 212-3).

In June 2011, Worldwide Dreams sold its neckwear division to Accessory Street LLC for
$940,000 and its handbag and small leather good divisions to Accessory Exchange LLC for
$1.65 million, comprising a total of approximat&®.6 million. PIl. 56.1 Stmt. § 103. Pursuant
to the Factoring Agreement, the proceeds fronsties were placed under CBC'’s control, which
paid itself first pursuant to its first priority lierid. § 104. After CBC paid itself, Worldwide
Dreams used the remaining proceeds to payatgornia distribution center $800,000 because it
had a priority lien on inventory that was sold in the asset purchase trans#tt$Hri07 éee
response)ordon Decl. Ex. 4 Tr. 38:3-39:12 (Dkt. 202-4). Worldwide Dreams also used the
proceeds to pay $284,000 owed in rent to its landlord, the Empire State Building. PI. 56.1 Stmt.
1 107 6eeresponse); Ismail Report § 48(2) (Dkt. 208-1). The remaining proceeds were
insufficient to pay the Hong Kong factories in full. PIl. 56.1 Stmt. § 106. Gimbel and Feldman
did not profit from the asset sales, and theytlostentirety of their capital contributions to
Worldwide Dreams.d.  107. In addition, throughout the time they managed Worldwide
Dreams, Gimbel and Feldman had taken nominal annual salaries of $25,000 and took no
distributions of profits or interest payments on their subordinated loen$.108.

Chu retired from Yick Bo on May 31, 2011d. {1 109. Through the fall of 2011, Gimbel
and Feldman continued threct Worldwide Dreams’ controller in the wind-down of Worldwide
Dreams’ operationsld. I 110.

V. Yick Bo’s Liquidation
On October 26, 201¥,ick Bo's members resolved to voluntarily wind down the

company. Pl. 56.1 Stmt. § 112. That same day, a notification was filed with the Hong Kong



Companies Registry to convert the Membersiwitary Liquidation into a Creditors’ Voluntary
Liquidation. Id. 1 113.

Yick Bo had been solvent until April 2011 when the LF USA deal collapkkd} 101.
After Yick Bo became insolvent, Worldwide Draa made four payments to Yick Bo totaling
approximately $260,000id. 1 105. The list of creditor claims and proofs of debt in the
liquidation proceeding show that 98% of the purclasers reflecting outstanding debt owed by
Yick Bo to third party suppliers ($2,233,485) were placed in or before March 2011, when Yick
Bo was solventld. § 102.

At the time of the voluntary liquidatiothe companies’ books and recoslt®wed an
intercompany payable from Worldwide Dreams to Yick Bo totaling $14.68 niilind an
intercompany payable from Yick Bo to WWDI totalifi§.2 million, making WWDI Yick Bos
largest creditor.d.  114. Yick Bo’s creditors initially claimed a total of $3.8 millida.

1 115. The parties dispute whether that $3.8 million has been reduced to $2.5 million:
Defendants claim that Worldwide €ams settled claims on its anctkiBo’s behalf in February
2012 for approximately $1.3 milliohPlaintiff contends Worldwide Dreams did not have the
legal authority to settle debts owed by Yick Bo when Yick Bo was in liquidate® id 1 115,
117-121. But Plaintiff admits that, amding to the liquidators’ own calculations, as of July 12,

2013, Yick Bo owed its third party creditorgifer than WWDI) approximately $2.5 milliorid.

1 122.
5 Of this amount, $298,297.02 was owed for unpaid commissions. Defs. Response 56.1 Stmt.  135.
6 Specifically, Worldwide Dreams settled with oneditor for $987,161 and with another for $305,628,

which together equals $1,292,789. PI. 56.1 Stmt. {1 107, B2cause Defendants assert that Worldwide Dreams
settled those claims “entirely,” the Court understandswratdwide Dreams settled those claims for 100 cents on
the dollar. See id.

1C



VI. Procedural History

On May 24, 2013, the liquidators assigned their claims against Defendants to Plaintiff in
consideration for 60% of the net recovery in this action, meaning Plaintiff could retain 40% of
the net recovery. PI. 56.1 Stmt. § 128; Gordon Decl. Ex. 63 § 2.1 (Dkt. 20s263)tso idEX.
64 (Dkt. 202-64) (expanding scope of assigntrie include claims against Gimbel and
Feldman). Plaintiff filed its Complaint inighaction in September 2013, and the case was
transferred to the Undersigned in March 2014.

In June 2014, while a motion to dismiss was pending, the Court grantetiffdai
motion for leave to amend. Dkt. 64. PlaintifRsnended Complaint alleged a civil RICO claim
against all individual defendants (Count One), a breach of fiduciary duty claim against Gimbel
and Feldman (Count Two), and a claim for reimbursement and commissions against Worldwide
Dreams (Count Three). Dkt. 66. Defendants/ed to dismiss the Amended Complaint in its
entirety, and Plaintiff moved for summary judgmastto Count Three. Dkts. 67, 74. The Court
granted Defendants’ motion to dismissu@t One and dismissed three individual defendants
from the case; the Court denied Plaintiff'stioa for summary judgment as to Count Three.
Dkt. 96. The Court subsequenkigld that Hong Kong law would apply to Plaintiff's remaining
claims, and thus the Court applies Hatang law in deciding summary judgmentDkt. 157.

On February 24, 2016, the Court ruled that Plaintiff was estopped from pursuing a duty of care

7 “The Federal Rules of Civil Procerk provide that ‘[ijn determining feign law, the court may consider
any relevant material or source, including testimony, whether or not submitted by a party or admissible under the
Federal Rules of Evidence.'In re Tyson433 B.R. 68, 78 (S.D.N.Y. 2010) (quoting Fed. R. Civ. P. 44.1). In
support of their summary judgment motions, both parties sabmitted expert reports regarding Hong Kong law,
and both parties submitted Hong Kongedaw. Plaintiff’'s experis David Donald, whose report and rebuttal

report are available as Exhibits D and@&spectively, to the Galin Declaration (Dkts. 212-1, 212-2). In addition,
Plaintiff has submitted two declarations by Minju Kim regarding liquidation proceedings pursuant to Hong Kong
law, which are available as Exhibits F andoxthe Galin Declaration (Dkts. 212-2, 24p- Defendants’ expert is
Roxanne Ismail, whose report and reealreport are available as Exhibitadd 2 to the Ismail Declaration (Dkt.
208-1, 208-30). In addition, Defendants have sulechian expert report reghing Hong Kong accounting

standards; the expert is Mavis W.G. Tand his report is available as Exhibitolthe Tan Declaration (Dkt. 207-1).

11



claim in light ofPlaintiff's previous representations to the Court that it was only pursuing a duty
of loyalty claim (known under Hong Kong law as a fiduciary duty claim). Dkt. D&endants
then moved for summary judgment. Dkt. 200.

DISCUSSION

Summary Judgment Standard

Summary judgment is appropriate when “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.” Fed.
R. Civ. P. 56(a)see also Celotex Corp. v. Catret77 U.S. 317, 322 (1986)jWhere the record
taken as a whole could not lead a rational trigacf to find for the nonmoving party, there is no
genuine issue for trial.’Scott v. Harrig 550 U.S. 372, 380 (2007) (quotiMatsushita Elec.

Indus. Co. v. Zenith Radio Corpgl75 U.S. 574, 587 (1986)) (internal quotation marks omitted).
Courts “construe the facts in the light most favorable to thenmawing party and resolve all
ambiguities and draw all reasonable inferences against the mozseiahey v. Bank of Am.
Corp., 766 F.3d 163, 167 (2d Cir. 2014ef curian) (quotingAulicino v. N.Y.C. Dep't of
Homeless Servs80 F.3d 73, 79-80 (2d Cir. 2009)) (alteration omitted).

The nonmoving party, however, “must do more than simply show that there is some
metaphysical doubt as the material facts,” and “may not rely on conclusory allegations or
unsubstantiated speculationJéffreys v. City of New Yor#26 F.3d 549, 554 (2d Cir. 2005)
(citations and internal quotation marks omitted). Rather, the nonmoving party must come
forward with “specific facts showing that there is a genuine issue for t&éfa v. CDC Ixis
North America, Ing.445 F.3d 161, 169 (2d Cir. 2006) (citation omitted). “The plain language of
Rule 56(c) mandates the entry of summary judgment . . . against a party who fails to make a
showing sufficient to establish the existence oékment essential that party’s case, and on

which that party will bear the burden of proof at triaCelotex 477 U.S. at 322.
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Il. Breach of Fiduciary Duty Claim

The parties do not disputedti as directors of Yick Bo, Gimbel and Feldman owed
fiduciary duties to Yick Bo. Plaintiff claims that Gimbel and Feldman’s failure to pursue the
receivable owed to Yick Bo by Worldwide Dreamvas a breach of the fiduciary duties they
owed to Yick Bo. PI. Opp. %.Gimbel and Feldman argue that they satisfied their fiduciary
duties at all times. Defs. Mem. 3.

A. Duty to Act in the Company’'s Best Interests

Under Hong Kong law, the core fiduciary duty of a director is to act in the conigpa
bona fide best interests, or in other words, to @tenthe success of the company. Ismail Report
1 74. Defendants argue that this is a subjectitevidnle Plaintiff argues that it is objective
because Gimbel and Feldman had conflicts of isterBefs. Mem. 17; Pl. Opp. 14. Regardless
of which test applies, as explained below, thergisjuestion of fact that, with a single limited
exceptionGimbel and Feldman acted in Yick Bdisena fide best interests.
In the case of a solvent company, the interests of the company are considered to be those

of its shareholders as a grotfplsmail Report § 77. When a company is insolvent or nearly

8 The Court cites to the parties’ briefs as followsfdbelants’ Memorandum of Law in Support of Their
Motion for Summary Judgment (Dkt. 209) is “Defs. Mem.”; Plaintiff's Memorandum in Opposition (Dkt. 210) is
“Pl. Opp.”; and Defendants’ Reply Memorandum (Dkt. 213) is “Defs. Reply.”

9 Although it does not need to decide whetherlgesitive or objective test applies because both tests are
satisfied, the Court notes that Plaihgifimarily relies on a decision from Hong Kong’s lowest coDdyid Chien v.
Francis Cheung[2013] HKEC 896 (C.F.l.) (Galin Decl. Ex. FF, Dkt. 212-4), for the proposition that an objective
test applies when directors have a conflict of interektinfff's expert acknowledged during his deposition that he
was not aware of another case that had follolvadd Chien’sobjective test. Galin Decl. Ex. GG, Tr. 63:11-64:15
(Dkt. 212-4).

10 Plaintiff contends that Defendants’ position is that doecbwe a duty directly tthe shareholders and not
to the company itself, i.e., Gimbel and Feldman owedtyaahly to Worldwide Dreams as shareholder and not to
Yick Bo. PI. Opp. 6. Plaintiff, however, manufactures th&greement on the law; the parties in fact agree that
directors owe a duty to act in a company’s begrasts and that the company’s interests are thdse o
shareholdersSeePl. Opp. 6; Defs. Reply 2. In this caseck’Bo happened to have a single sharehelder
Worldwide Dreams. To the extent Plaintiff is arguing #hdirector has a duty to the company that is wholly
independent of his or her duty to act in the best intecé$tee shareholders as a group, the Court interprets this
argument to be that directors must also act in theilesests of a company’s creditors when the company is
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insolvent,directors must not only consider the interests of the company’s shareholders but also
thecompany’s creditorsld. The parties do not dispute (at least for the purpose of summary
judgment) that Yick Bo was solvent until April 2011. Defs. Mem. 16; PI. Opp. 7 n.5.
Accordingly, until April 2011, Yick Bo's interests were those of its sole shareholder, Worldwide
Dreams, and after Aprd011, Yick Bo’s interests were those ofstde shareholder and its
creditors. When a director owes fiduciaryidstto multiple companies in a corporate gretgs
Gimbel and Feldman do because they are directbworldwide Dreams, the parent company,
and Yick Bo and WWDI, wholly owned subsidiarefe or she satisfies his or her fiduciary
duties by considering the interests of each comgaparately and acting in the best interest of
each company. Ismail Report § 79; Donald Report  1V(C)(10).
1. Gimbel and Feldman Acted in Yick Bo’s Best Interest/A&nel 2011

Gimbel and Feldman acted in Yick Bo’s and Yick Bo’s creditors’ best interdsiti—
subjectively and objectivelrwhen they decided not to pursue the receivable owed by
Worldwide Dreams to Yick Bo and decided et to try to sell Worldwide Dreams and its
subsidiaries as a going concern. Worldwide Dreams, like many other companies, began

experiencing financial difficulties in 2008 whére United States was in a deep recession. PlI.

insolvent. The sources on which Plaintiff relies statediractors can have a duty to a company’s creditors and
make no mention of a duty to other interests of thepany that are independentstfareholders’ and creditors’
interests.SeeDonald Reporf] IV(C)(9) (“The fiduciary duty runs to the company, tieé shareholders. In a recent
case in which a director declared a dividend phavented the company from fulfilling its obligatiotwscreditors

the director was found to have breached his fiduciary duty.”) (emphasis agéed);adepower (Holdings) Ltd. v.
Tradepower (Hong Kong) Lt§2009] 12 HKCFAR 417, 11 20, 34, 120.FCA.) (Dkt. 208-27) (the appeal

concerned a company that was insolvent aridjiridation)). (The parties cite to a 20Téadepoweropinion but

attach as an exhibit this 2008adepoweropinion; it is clear from the parties’ discussion that they intended to cite to
the 2009 opinion.)

In addition, Plaintiff argues that under Hong Kong ldirectors have a duty to guard corporate assets. Pl.
Opp. 5, 7. As Defendants explain, howegeeDefs. Reply 3 n.6, and as is clear from the cases cited by Plaintiff,
see Chintung Futures Ltd1994] 1 HKLR 95, 112 (H.C.) (discussing “safeguards duty”) (Galin Decl. Ex. EE),
David Chien v. Francis Cheunf2013] HKEC 896, § 112 (C.F.l.), the duty to guard corporate assets is part of a
director’s duty of care. The duty of carenistside the scope of Plaintiff's fiduciary claiseesupra
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56.1 Stmt.  30. Gimbel and Feldman consulted-€Yiick Bo’s third director—Abramson and
others about selling Worldwide Dreams as an integrated wholesale accessory import business,
and they believed that doing so would generate enough cash to enable Yick Bo to pay its Hong
Kong suppliers and Worldwide Dreams to pay its secured credithr§f 33-34. Gimbel and
Feldman believed that Worldwide Dreams andutssgliaries would sell at a higher price if they
were sold as an operating, integrated business, but the companies required a credit line in order
to continue to operate while looking for a buy#t.  36. Gimbel and Feldman considered the
individual interests of Worldwide Dreams, Yick Bo, and WWDI before entering into the
Factoring Agreement, and they informed Chu of tiggeg&ment’s termsld. 11 47-48. Between
August 2010 and March 2011, CBC released funds to Yick Bo on behalf of Worldwide Dreams
so that Yick Bo could pay its Hong Kong supplield. 11 67, 92. Between December 2010 and
March 2011, Worldwide Dreams and LF USA exafpad draft purchase agreements pursuant to
which LF USA would acquire Worldwide Drearard its subsidiaries for approximately $15.6
million. 1d. 11 85-86, 93. Chu, along with Gimbel, Feldman, and Abramson, oversaw the due
diligence and deal negotiationkd. 1 86-87. In March 2011, before the LF USA deal cratered,
Worldwide Dreams anticipated a payout to Y& of $3.35 million, with would have covered
almost the entire debt owed by Yick Bo to its Hong Kong supplieksf{ 88-89, 91.

Plaintiff does not dispute any tfose facts. Those decisiento sell Worldwide Dreams
and its subsidiaries as a going concern, to enter into the Factoring Agreement, and to pursue the
sale of the companies to LF USA for approximately $15.6 miliarere clearly all made in
Yick Bo’s best interestbecause, by maintainingck Bo’s operationsthey would maximize the
funds that would become available to pay YBik Moreover, Gimbel and Feldman considered
the interests of Yick Bo separately from the other companies, as demonstrated by the fact that

they ensured thahu, Yick Bo’s third director, was involved in all of these decisions and in
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their execution.Plaintiff's only arguments in support of its claim that Gimbel and Feldman
breached their fiduciary duty to Yick Bo by not pursuing the Worldwide Dreams receivable
before the LF USA deal collapsed in April 2011 are: (1) Defendants have not explained why it
was necessary not to pursue the receivable in order to sell Worldwide Dreams and its
subsidiaries to LF USA, and (2) Plaintiff bmhes that Gimbel and Feldman never intended to
pay Yick Bo, even when they were negotiating the LF USA dge&Pl. Opp. 11, 13.

As to the first argument, Plaintiff has presented no evidence to suggest that Gimbel and
Feldman were not acting in Yick Bo’s best interests when they sought to sell Worldwide Dreams
and its subsidiaries to LF USA. To defeat summary judgment, Plaintiff must present evidence
showing that it would have be@nYick Bo’s best interest for its directors to pursue the
receivable owed by Worldwide Dreams during the time the company was negotiating with LF
USA. Plaintiff cannot satisfy its burden merély complaining that Defendants have not
explained why pursuing the receivable would not have be¥ick Bo's best interest

Moreover, Defendants have presented ewadeshowing that it was likely necessant
to pursue the receivable in order to sell Worldwizfreams and its subsidiaries as an integrated
business. Worldwide Dreams’ unauditealance sheets for December 31, 2010 and March 31,
2011 show $803,448 and $558,697 in cash, respective&geGordon Decl. Exs. 22, 23 (Dkts.

202-22, 202-23). Thus, Worldwide Dreams did not have the funds to pay down the receivable,

1n Plaintiff claims that these are cofidated balance sheets for WorldeiBreams and its subsidiaries, PI.
Opp. 17 n.12; Defendants do not addrégs point, and the Court cannot fedim the balance sheets alone whether
they are consolidated. Regardlesshéy are consolidated, the financial sitoatof the companies appears to be
even more dire given that the cash position would thiggctehe total cash available for Worldwide Dreams and its
subsidiaries.

Plaintiff also argues that the unaudited balance sleetsot probative for summary judgment. PIl. Opp. 17
(citing Dauphin v. CrownbroolACC LLG No. 12-CV-2100 (ARR) (SMG), 2013 WL 1498363, at *8 (E.D.N.Y.
Apr. 11, 2013)). Irbauphin however, there was testimony that the financial documents mischaracterized at least
one line item, which further called into question theusacy of the unaudited financial statements. 2013 WL
1498363, at *8. Here, Plaintiff has presented no evidence to dispute the accuracy of the balance sheets.
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even if Yick Bo had pursued it. Furthermore, an attemfjucsue”the receivable may have
resulted in a default under the Factoring Agreentemny attachment or judgment in excess of
$10,000 or legal proceeding resulting in damages in excess of $100,000 would have been an
Event of Default under the Factoring Agreement, and, upon an Event of Default, CBC could
have accelerated the loan repayment and exdritseght to possess collateral. Gordon Decl.
Ex. 19 91 13(b), 20.10. Because Worldwide Dreams did not have thieogashYick Bo’s
receivable, by pursuing the receivable, Yick Bo would have run the risk of triggering an Event of
Default and a seizure of Worldwide Dreams’ asbgt€BC, at which point the plan to sell
Worldwide Dreams and its subsidiaries as an ongoing, integrated business would have fallen
apart® Running thatisk was obviously not in Yick Bo’s best interest given Worldwide Dreams
had found a buyer that was willing to purchasecibrapanies at a price that would have enabled
Worldwide Dreams to pay (at least most of) the receivable owed to Yick Bo.

As to the second argument, namely that Gimbel and Feldman never intended to pay Yick
Bo when negotiating the LF USA deal, Plaintiff fails to present any evidence to support that
assertion.Plaintiff cites to Abramson’s depositioseePl. Opp. 11 (citing Gordon Decl. Ex. 4
Tr. 107-108), but Abramson merely testified that there was no agreement to pay Yick Bo from
the proceeds of the LF USA sale and tairldwide Dreams’ dectors and Abramson, aware

that Yick Bo was unhappy about not being paid because it was receiving pressure from its

12 Plaintiff does not actually explain what it means when it argues Yick Bo should have “pursued” its parent
for payment. Because Worldwide Dreams did not havedkb on hand to satisfy the intercompany receivable,
presumably Plaintiff is arguing that Yick Bo should have sued its parent for payment. That scenario seems silly,
particularly because at the same time that Worldwideseaved funds to Yick Bo, Yick Bo owed funds to

WWDI, Worldwide Dreams’ other subsidiary.

3 Yick Bo claims that Worldwide Dreams had an affitime obligation to pay Yick Bo pursuant to sections
8.1(m) and (o) of the CBC factoring agreement. Pl. Qgp.Those provisions, however, do not provide as much;
instead, they only require Worldwide Dreams and YickgBoerally to comply with the law and perform their
“contractual obligations” without any spific reference to the payment of intercompany receivables. Gordon Decl.
Ex. 19 19 8.1(m), (0).
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suppliers, were trying to maximize the sale psoghat Worldwide Dreams could pay Yick Bo.
Gordon Decl. Ex. 4 Tr. 107:8-108:13. Thestimony supports Gimbel and Feldrisaargument
that theywere acting in Yick Bo’s best interest by seekingeégotiate a deal that would
generate enough cash so that Yick Bo could be paid. This interpretation of the testimony is
consistent with the payout schedules that vpeepared by Abramson at Gimbel and Feldman’s
direction and sent to Chu. Those schedulesistamily show Yick Bo being paid from the sale
proceeds. Pl.56.1 Stmt. 1 75-77, 79, 81, 88.

Accordingly, there is no material dispute that Gimbel and Feldman acted in Yick Bo’s
and Yick Bo’s creditorsbest interests when negotiating the sale of Worldwide Dreams and its
subsidiaries as an ongoing, integrated business.

2. Gimbel and Feldman Acted in Yick Bo’s Best Interest Post April, 201th One
Exception

After the LF USA deal fell apart in Aprd011, Gimbel and Feldman, with one exception,
indisputably continued to aut Yick Bo’s and Yick Bo’s creditors’ best interest§he exception
is the $284,000 payment Worldwide Dreams made to its landlord in June 2011. Whether Gimbel
and Feldman objectively or subjectivelgted in Yick Bo’s and Yick Bo’s editors best interests
when they paidWorldwide Dreamsient, rather than using those funds to pay down Yick Bo
receivable, is a disputed question of material fact.

As to Gimbel and Feldman'’s other decisions made-Apst 2011 to wind down
Worldwide Dreams and its subsidiaries, there is no question of material fact that those decisions
were objectively and subjectively made in Yick Bo’s and Yick Bo’s creditors best interests.
After the LF USA deal collapsed, Yick Bo essentially ceased incurring trade debt on behalf of
Worldwide Dreams; purchase ordassociated with 98% of the debt owed to the Hong Kong

suppliers had been placed in or before March 2011, when Yick Bo was still solvent. Pl. 56.1
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Stmt. § 102. CBC insisted that Worldwide Bmes’ and its subsidiaries’ assets be sold to satisfy
CBC’sdebt, and, effective June 2, 2011, CBC reduced its cash advances to Worldwide Dreams.
Id. 191 98-99. As explained above, Worldwide Dreamsnot have cash available to pay the
receivable as of March 31, 2011, shortly before the LF USA deal collapsed. Gordon Decl.
Ex. 23. The Factoring Agreement was still operative at that time, so the same concerns about
defaulting under the Agreementmained if Yick Bo had pursued the receivable. It was only in
June 2011, after Worldwide Dreams had solditsiness piecemeal, that Worldwide Dreams
satisfied CBC'’s first priority lien and tHéactoring Agreement terminated. PIl. 56.1 Stmt. 1103-
104. Worldwide Dreams then paid Yick Bo approximately $260,000 from the remaining
proceeds, but those proceeds were insufficient to pay all of Yickdgbtsto its Hong Kong
suppliers.Id. 1 105-106.

Plaintiff argues that Gimbel and Feldman failed to act in Yick Bo’s best interests after the
LF USA deal collapsed because they should lsaught payment for the entire receivable.
Plaintiff contends that Gimbel and Feldman’s reasons for not pursuimgatieable pre-April
2011 vanished after the LF USA deal collaps€gimbel and Feldman were no longer trying to
sell the businesses as an ongoing, integrated business, and, by eailyaloheide Dreams’
obligations to CBC were terminatbeécause CBC had been repicPl. Opp. 11. But, as

explained above, it is indisputable that WoridevDreams did not have the funds available to

14 Plaintiff argues that, after the collapse of the LF USA deal, Gimbel and Feldman did not intend for
Worldwide Dreams to pay Yick Bo. Pl. Opp. 12.slpport, Plaintiff points to an email dated May 31, 2011, from
Yick Bo’s auditor to Abramson andtwrs stating, “Basically, it is presumgtht the receivable from [Worldwide
Dream$ on Yick Bo's books,[sic] will not be paid and will veritten off as a bad debt.” Galin Decl. Ex. DD (Dkt.
2124). This email does not support Plaintiff's contention Giabbel and Feldman breached their fiduciary duty to
Yick Bo because they did not intendgorsue the receivable. On the contrary, it was clear, as explained above, that
Worldwide Dreams did not have the funds to pay ¥Bckin full; the accountant was thus planning for the
inevitable wind-down of the companies. Moreover, this issitent with Abramson’s email to Yick Bo on May 31,
2011, explaining that Worldwide Dreamsutih not provide a payment schedule that would satisfy the auditors and
approving the release of the qualified opinion on the financial statemesymamote 4. Gordon Reply Deck.

Ex. 72.
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pay the entire receivable, and, until the Factoring Agreement was terminated, Gimbel and
Feldman would have run the risk of triggering a default if they had pursued the receivable from
Worldwide Dreams on Yick Bo’s behalPlaintiff has presented no evidence indicating that if
Gimbel and Feldman had pursued payment of tbeivable in June 2011, after the termination

of the Factoring Agreement, Worldwide Dreams would have been able to pay. Indeed,
Worldwide Dreams closed its New York offiteat same month, and Gimbel and Feldman
received no proceeds from the sale. PIl. 56.1 Stmt.  107.

Plaintiff maintains that Gimbel and Feldmarvegheless benefited from the proceeds of
the sale because $800,000 was used to pay the California distribution center and $284,000 was
used to pay rent foNorldwide Dreams’ officeaccording to Plaintiff, other corporate entities in
which Gimbel had an ownership interest would have otherwise been responsible for those
payments.ld. (seeresponse). The payment to the California distribution center was necessary
and in the best interests of Yick Bo andciteditors because the California distribution center
had a priority lien on the warehouse inventory, which was being sold; if the distribution center
had seized the inventory because it had eenlpaid, the June 2011 asset purchases could not
have taken place, and Yick Bo and its creditors would have recovered even less. Gimbel Reply
Decl. 1 9-13 (Dkt. 216).

On the other hand, whether the paymewirldwide Dreams’ landlordvas in Yick
Bo’s and Yick Bo’s creditors’ best interests is a disputed questitacbf Defendants state that
the corporate entity that executed the lease assigned the lease, including all liability and
obligations, to Worldwide Dreams, but it did not obtain a rele&seff 6-7. Defendants argue
that because thantity’s only asst was Worldwide Dreams, if Worldwide Dreams had defaulted
on its rent and the landlord had pursued the corporate entity that signed the lease, it would not

have been able to collect a judgment bec#useorporate entity’snly asset was the worthless
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Worldwide Dreams.ld. 11 5, 7. While that may all be true, it does not address whether using
those funds to pay Worldwide Dream'’s landlord was in Yick Bo’s and Yick Bo’s creditors’ best
interests. Unlike CBC and the California distrion center, which could have enforced their
liens and prevented the asset purchase salaadeatorldwide Dreams and its subsidiaries with
nothing, the landlord did not have a lien or a ptyanterest. Thus, it is a question of fact
whether Worldwide Dreams actually paid Yick Blbthat it could have from the asset purchase
sale proceeds and whether Gimbel and Feldmavic&sBo’s directors, should have sought to
apply the $284,000 to Yick Bo’s receivable insteatb Worldwide Dreamstent. This

$284,000 rent payment is the only portion of Plaintiff's breach of fiduciary duty claim that
survives summary judgmett.

B. Other Fiduciary Duties

The other fiduciary duties owed by a di@cinclude a duty (1) to act for a proper
purpose, (2) to avoid conflicts of interest, and (3) not to make a profit out of one’slsmsiil
Decl. § 7(b) (Dkt. 208). Under Hong Kong law, each of those fiduciary duties must be analyzed
separately.ld.  7(c). Defendants contend that Giméwedl Feldman have satisfied all of these
duties. Defs. Mem. 15. Plaintiff does not agdghat Defendants acted for an improper purpose.
Gimbel and Feldman also clearly did not profit as Yick Bo’s dirertbey lost their entire
capital contributions and took no distributions of profits or interest payments on their
subordinated loans. Pl. 56.1 Stmt. {9 107-108.tHgare is a disputed question of fact whether

Gimbel benefited financially from the $284,0@ht payment because the landlord may have

15 The parties also dispute whether Gimbel and Feldnfaittse to pursue the total receivable caused the
alleged harm to Yick Bo, namely non-payment of the red#e: Defs. Mem. 19-20; PI. Opp. 16-19. The Court
seexno need to address the parties’ arguments regardingticeuaa applied to Gimbel arkeeldman’s duty to act in
Yick Bo’s best interest given the Court’s rulings above.
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otherwise pursued payment from the original lessee in which Gimbel had a an ownership interest
(even if the entity had no assets other than Worldwide Drel¥ms).

Plaintiff argues that Gimbel and Feldman had an impermissible conflict of interest
because they were directors of both Worldwide Dreams and Yick Bo. Pl. Opp. 9. Gimbel also
allegedly had conflicts of interesbecause: (1) he had an ownership interest in the entity that
originally signedwWorldwide Dreamsbffice lease; (2) he had an ownership interest in the entity
that owned the California distribution centemfdg3) personal pride led him to prioritize
Worldwide Dreams over Yick Bold. at 9-10.

The parties dispute the legal standard for the duty to avoid conflicts of interest.
Specifically, the parties dispute whether Hong Kong law relaxes this duty if the fiduciary
discloses the conflict and if ttktempany’s articles of association permit a&dior to also act as a
director of another company with which the former company contracts, as YickBigles of
Association do.SeeDefs. Mem. 21; PIl. Opp. 9-10; Defs. Reply 5; Ismail Report 1 84; Donald
Rebuttal Report 11 111(D)(1)-(3) (Dkt. 212-2); Ismail Rebuttal Report 11 15-16 (Dkt. 208-30).
The Court need not resolve this legal dispute, however, because even if Gimbel or Feldman had
impermissible conflicts of interest, no reasdeghbry could conclude that the conflicts of
interest—other tharGimbel’s ownership interest in the entity that originally signed the Empire
State Building office leasewere the “but for’cause of the loss of the receivable. Ismail Decl.
111 (explaining that causation is established on a “but for” basis).

Plaintiff argues that pursuant to Hong Kong law Defendants have the burden to disprove

that the breach of the fiduciary duty caused the loss to the trust estate. Pl. Opp. 16-17. This is

16 There is no evidence in the recevbdether the landlord would have had recourse to Gimbel personally. If
the lease was non-recourse as to Gimbel personally, itdgdaee how he personabignefited. Because there is

no evidence on this point decause all inferences must be drawnl&miff’s favor, this is a disputed issud
material fact.
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not a correct application of Hong Kong law. Under Hong Kong law, there are three categories of
fiduciary duty breaches for the purpose of damages:
First, there are breaches leading directly to damage or loss of the trust property; second,
there are breaches involving an element of infidelity or disloyalty which engage the
conscience of the fiduciary; third, there are breaches involving a lack of appropriate skill
or care. Itis implicit in this analysis that breaches of the second kind do not involve loss
or damage to the trust property . . . .
Libertarian Investments Ltd. v. HR013) 16 HKCFAR 681, Ribiero PJ at 8§ 75 (C.F.A.) (Dkt.
208-15). Only the first two categories are at issue here; as explained above, Plaintiff has been
precluded from bringing a duty of care claim, which is the third category. “But for” causation
applies to a breach of fiduciary duty in the first categddy 8 79. As to the second category,
Hong Kong law provides that
in such a case once the plaintiff has showrsa &oising out of a transaction to which the
breach was material, the plaintiff is entitled to recover unless the defendant fiduciary,
upon whom is the onus, shows that the loss or damage would have occurred in any event,
ie[sic] without any breach on the fiduciary’s part.
Id. 8 82. This is the language on which Plaintiff relies to argue that it is Defendants’ burden to
disprove loss causation. Bubmtiff's fiduciary duty claimfalls into the first category of
breach, not the second. Plaintiff alleges that Gimbel and Feldman’s breach of fiducidegdduty
directlyto a loss of Yick Bo’s property becauggtieir breach of fiduciary duty to Yick Bo
caused Yick Bo to lose it assets without any compensation or repayment from [Worldwide
Dreams].” Am Compl. 1 68 (Dkt. 66). Specifically, the loss to Yick Bo was the receivable
owed by Worldwide DreamsSeed. {1 67. The second category of breach, which includes
conductthat engages “the conscience of the fiduciagxplicitly excludes breaches that lead
directly to loss or damage to the trust propettjpertarian Investments Ltd. v. H{R013) 16

HKCFAR 681, Ribiero PJ at 8§ 75. Accordingllye “but for” causation standard applies here

Defendants do not have the burden to disprousat#on, as Plaintiff argues.
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Plaintiff has not presented evidence to create a disputed question of fact as to whether
Gimbel and Feldman’s alleged impermissible conflict of interest as directors of both Yick Bo
and Worldwide Dreamwas the “but for” cause of the loss of the receivable. The accounting
information and testimony in the record make cteat Worldwide Dreams did not have enough
money to pay Yick Bo fully, even if Gimbel and Feldman had pursued the receivable. The Court
has already rejected Plaintiff's arguments that the Court should not rely on the unaudited
financial statements submitted Bgfendants, and, aside from complaining that the financial
statements are unaudited, Plaintiff has submitted no contradictory evidence of Worldwide
Dreams financial situation. Even after the asset purchase transactions in June 2011, Plaintiff has
not shown that @énbel and Feldman’s alleged impermissilsbnflict of interest as directors of
Worldwide Dreams and Yick Bo was the “but for” cause of Yick Bo’s loss of the receiv@ble.
the contrary, the evidence shows that CBC and the California distribution center had a first
priority lien on the assets sold and that Worldwide Dreams was thus required to pay CBC and the
California distribution center before making otpayments. For this same reason, Plaintiff has
presented no evidence to create a disputed question of faavlastter Gimbel's alleged
impermissible conflict of interest as a part-@wof the California distribution center was the
“but for” cause of the loss to Yick Bo.

Plaintiff has also presented insufficient evideteereate a disputed question of fact as to
whether Gimbel's personal pride was an impermissible conflict of interest that was the “but for”
cause of Yick Bo'doss of the receivable. In support, Plaintiff points onltmbel’s
deposition testimony:

Q: Why didn’t you put Worldwide Dreams] into bankruptcy?

A:I éecause after 55 years of working my ass off and having a wonderful reputation in

this industry, | have never owed anybody. . . . And I, certainly at 85 years old, do not
intend to have my name connected with any bankruptcy.
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Gordon Decl. Ex. 1 Tr. 123:2-10 (Dkt. 2021) This testimony alone does not suffice to create
a disputed question of fact as to whether Ginseérsonal pride was the “but for” cause of Yick
Bo’s loss of the Worldwide Dreams receivabkes explained numerous times, Worldwide
Dreams’ inability to pay and CBC’s and the Califordistribution center’s priority liens were
intervening causesf Yick Bo’s loss of the receivahfé

There is, however, a disputed question of fact as to wh&ihdrel’'s ownership interest
in the entity that originally signed/orldwide Dreamsbffice lease was an impermissible
conflict of interest that was the “but for” causiethe loss of $284,000 owed to Yick Bo. As
already discussed, it is unclear why Worldwide Dreams paid its office rent before paying Yick
Bo as there is no evidence that the landlad any kind of lien on Worldwide Dreams’ assets.
Defendants have presented no evidence showing why it was necessary for Worldwide Dreams to
pay the rent instead of using those fundsap down Yick Bo’s receivableA reasonable jury
could find that Gimbel used the $284,000 to pay rent rather than using it to pay down *6éick Bo
receivable because he had an ownership interest in the original lessee that had not procured a

release, leaving his companyr possibly even him-potentially liable for the renf

o Plaintiff implicitly suggests by pointing to this testimony that Yick Bo would have fared better had
Worldwide Dreams filed for bankruptcy. Inasmuch as YBckwas an unsecured creditor of its parent corporation,
it is not obvious why a bankruptcy would have been beneficial to Yick Bo.

18 Gimbel also testified in response to the follow up qoestiSo you were looking out for yourself?” that he
and his partners were looking out for their employees, tbatltst their entire investment in the company, and that
he “never took anybody else’s money.” Gordon Decl. Ex. 1 Tr. 123514

19 Defendants argue that under Hong Kong law, theedlegnflicts of interest are not impermissible because
they were disclosed and because YBaKs Articles of Association permitted Yick Bo’s directors to act as a director
of another company with which Yick Bo transacts, sasWorldwide Dreams. Defs. Mem. 21; Defs. Reply 5.
Plaintiff disputes that this is true under Hong Kong law, beitGburt finds no need to rdsge this legal dispute, as
explained above, given its causation analysis. But, thet@otes that, even if Defendants are correct regarding
Hong Kong law, Defendants have presented insufficieneewdie that this conflict regarding the office lease was
disclosed to Yick Bo. Defendantsveapresented evidence that Gimbel's ownership interest in the original lessee
entity was disclosed in Worldwide Dreams’ amended LLC agreemseeefs Reply 5-6 n.9 (citing Gordon Decl.
Ex. 3 (Dkt. 2023)), but Defendants have presented no eviddrateChu, Yick Bo’s independent director, was
aware that entity was the original lessee or that it hadlitained a release, which is the reason that there is a
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Summary judgment is therefore denied aBlantiff's breach of fiduciary duty claim as
it relates to the $284,000 paid in rent. As to the balanBéaettiff’'s breach of fiduciary duty
claim, Defendants’ motion for summary judgment is grarifed.

C. Reimbursement Claim

In its reimbursement claim, Plaintiff alleges that Worldwide Dreams owes Yick Bo
reimbursement for (1) the purchases it made from Hong Kong suppliers as Worldwide Dreams’
agent and (2) commissions Yick Bo earned when making those purchases. Am. Compl. 1 73,
74. The amount claimed in reimbursement is the same amount claimed for breach of fiduciary
duty—$14.68 million, which is the amount allegedly due pursuant to the receivable. Of that
$14.68 million, $298,297.02 represents unpaid commissions. Pl. 56.1 Stmt. § 135.

The parties do not dispute that the AgeAgyeement provided that Worldwide Dreams
would pay Yick Bo commission for the purcleast made on behalf of Worldwide Dreanid.
1 25; Gordon Decl. Ex. 11 § 3. Worldwide Dreams makes no arguments and presents no
evidence to support its motion for summary judgment &amtiff's claim for commissions
Accordingly, summary judgment is denied as to Plaintiff's claim for commissvori
$298,297.021 That leaves $14.38 million at isspiersuant to Plaintiff's reimbursement claim.

The parties also do not dispute that the Axyefsgreement did not explicitly require

Worldwide Dreams to reimburse Yick Bo for the purchases it made on behalf of YidRIBo.

conflict. If the original lessee had obtained a releases theuld be no conflict because the landlord could not have
pursued the original lessee for the rent.

20 Plaintiff is not entitled to punitive damages eveih ifitimately prevails on its breach of fiduciary duty

claim regarthg the $284,000 paid in rent. Under Hong Kong law, the defendant’s breach must be “outrageous” for
punitive damages to be awarded. Ismail RepoftlP§115. No reasonable jury would find that Gimbel and
Feldman'’s failure to pursue on behalf of Yick e $284,000 paid in rent was outrageous conduct.

2 Plaintiff styles this as a claim for “reimbursement,” Blaintiff's claim for unpaid commissions is really a
breach of contract claim.
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56.1 Stmt. § 26see generallysordon Decl. Ex. 11. Instead, Plaintiff claims Worldwide Dreams
must reimburse Yick Bbecause Yick Bo was acting as Worldwide Dreams’ agehtOpp. 20.
Worldwide Dreams argues that, pursuant to Hong Kong law, an agent is not liable for debts
incurred on behalf of a disclosed principal witlea agent expressly disclaims any intent to
assume liability on behalf of the principal. Defs. Mem. 24 (citigg Fu Trading Co. v.

Sweigle Co. Ltdunreported, 16 March 1994; A 2511/1990) (H.C.) (Gordon Decl. Ex. 70 (Dkt.
202-70));Toymax (HK) Ltd. v. Redsmith Inf1994) 1 HKC 714 (H.C.) (Gordon Decl. Ex. 71
(Dkt. 202-71))). Because Yick Bo did just the&forldwide Dreams argues, Yick Bo was not
required to pay the sums for which it is now seeking reimburserSeat.id.

Whether Yick Bo expressly disclaimed any intent to assume liability on behalf of
Worldwide Dreams when making purchases is a disputed question of fact. Although the
purchase orders Yick Bo provided to the Hong Kong suppliers identified Yick Bo as an agent of
Worldwide DreamsseePl. 56.1 Stmt. | 2%&ee, e.g.Gordon Decl. Ex. 12, the invoices prepared
by the suppliers stated that the invoiced amounts were “to be paid by Yick Bo Tradirtg Ltd,”
see, e.g.Galin Decl. Ex. H. Moreover, in affidavits submitted in the fall and winter of 2011 in
lawsuits brought by suppliers against Worldwide Dreams, Worldwide Dreams’ controller
averred that Yick Bo had “assumed sole payment responsibility” for the goods atSesue.

Galin Decl. Ex. L {1 1. This evidence suffices to create a disputed question of fact.
Nevertheless, there is no question of fact as to a portion of the $14.38 million sought by
Plaintiff in its reimbursement claim. In February 2012, Worldwide Dreams settled debts owed

by Yick Bo to some suppliers for approxitaly $1.3 million. Pl. 56.1 Stmt. § 115. Although

22 Many of the invoices also provided thdldoving: “Sold To: Worldwide Dreams LLC."SeeGalin Decl.
Ex. H.
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the parties dispute whether Worldwide Dreams had the legal authority tovseiti®o’s debts
once Yick Bo was in liquidation, Plaintiff admitisat, as of July 12, 2013, Yick Bo owed only
approximately $2.5 million to third party creditors (other than WWDI). PI. 56.1 Stmt. { 122.
That amount is net of the debts that were settled by Worldwide Dreams. Accordingly, the
$14.38 million reimbursement claim must be reetliby the $1.3 million paid in settlemét.
Yick Bo is not entitled to a windfall by receiving more in reimbursement from Worldwide
Dreams than the amount it owes to third party creditors for purchases it made as agent for
Worldwide Dreams.

The parties dispute whether the Court eaolude $6.2 million from the reimbursement
claim because it reflects an intercompany delediay Yick Bo to WWDI. Plaintiff argues that
this setoff is impermissible under Hong Kong law, whereas Worldwide Dreams argues it is
permissible. Defs. Mem. 23; PIl. Opp. 21. Plaintiff agrees with Worldwide Dreams that before
Yick Bo went into liquidation, Worldwide Dreams could have used “igtaip book entries” to
extinguish Yick Bo’s $6.2 million delib WWDI and that the remaining balance in Worldwide
Dreams’ receivable owed to Yick Bmuld have been paid through book entries and then
immediately returned to Worldwide Dreams via dividend. PI. 56.1 Stmt. Ta®OReport
1 31(a) (Dkt. 207-1). Although book entries could have erased aspects of the intercompany
debts, those book entries never occurred. Unfortunately for Worldwide Dreams, setoff is no
longer an available option because Yick Bo is in liquidatifarldwide Dreamsbwn expert
acknowledges explicitly that setaffas only valid prior to liquidationTan Report § 31(a) (“In
practice, on assignmeryr({or to liquidation), this intercompany payable (US$6.2 million from

Yick Bo to WWDI) would be set-off against the inter-company receivable (US$14.68 million

23 The exact amount paid in settlement was $1,292,789. PI. 56.1 Stmt. {1 117, 120.
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from WWD to Yick Bo) . .. .")(emphasis addeddee alsdMinju Kim Decl. § 18 (Dkt. 212-2)

(“In the case of insolvency seff, the requirement that the demands be held in the same capacity
(or right, or interest) means that each of the parties, who is liable to the other, must be the
beneficial owner of the crosdaim against the other.” (citation omitted) WDI and Yick Bo’s

Hong Kong suppliers are competing creditors; because there is no evidence that WWDI is a
secured creditor of Yick Bo, therens basis to satisfy Yick Bo’s debt to WWDI via setoff

before satisfying Yick Bo’s debt to its Hong Kong suppliefgcordingly, the Court does not

setoff the $6.2 million to redud@aintiff’'s reimbursement claim.

Subtracting from the $14.38 million refmrsement claim the $2.5 million indisputably
owed to third party creditors in liquidation ane th1.3 million that was previously paid to settle
claims from third party creditors still leav@pproximately $10.58 million of the reimbursement
claim unaccounted for. The parties have @nésd no evidence from which the Court can
determine whether there is a question of faattiver Yick Bo is entitled to reimbursement for
that $10.58 millioras Worldwide Dreams’ agenBecause at summary judgment this Court
must construe the facts in the light most favorable to Plaintiff and resolve all ambiguities against
Defendant, the Court cannot determine, as tiemaf law, that Worldwide Dreams is not liable
for the $10.58 million. If Yick Bo did not incuhat portion of the receivable through actions it
took as Worldwide Dreamsgent (e.g., that amount represents claimed reimbursement for
maintenance or personnel costs), then that portion of the receivable would be excluded as a
matter of law from Ruintiff’'s reimbursement claim, which onbntitles Plaintiff to

reimbursement for costs incurred by Yick Bo as Worldwide Dreams’ &fent.

24 Maintenance and personnel costs are not costs inaueeth an agenaglationship. For example, if Yick

Bo had ben Worldwide Dreams’ buying agent but not its whallyned subsidiary, it would not have been entitled
to recover from Worldwide Dreams its maintenance amsiopael costs because those costs would not have been
incurred on account of the agency relationship.
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In summary, Worldwide Dreams’ motion for summary judgnantoPlaintiff's
reimbursement claim is denied as to the claim for $298,297.02 in unpaid commissions and as to
$13.08 milliorf® in potentially reimbursable costs andyisnted as to the balance of the claim
($1,292,789).

CONCLUSION
For the foregoing reasonGSjmbel and Feldman’siotion for summary judgment is

GRANTED in part and DENIED in paas to Plaintiff's breach of fiduciauty claim; it is
DENIED only as to the $284,000 paid by Worldes Dreams in June 2011 to its landlord.
Worldwide Dreamsmotion for summary judgment is GRANTED in part and DENIED in part
as to Plaintiff's reimbursement chaj it is DENIED as to $298,297.02 in commissions for breach
of contract and as to $13.08 milliéor reimbursement as Worldwide Dreams’ agehhe Clerk

of the Court is directed tierminate docket entry 200.

The parties must appear for a conference on September 15, 2017, at 10:00 a.m. in
Courtroom 443 of the Thurgood Marshall United States Courthouse, 40 Foley Square, New
York, NY. On or before September 7, 2017, the parties must submit a joint letter proposing a
trial schedule and informing the Court whether theyld like a referral to Magistrate Judge

Pitman for a settlement conference. At the comi@zethe Court will set a trial schedule.

SO ORDERED.
Date: Septemberl, 2017 VALERIE CAPRONI
New York, NY United States District Judge

Moreover, the time for claimants to come forward in the Hong Kong liquidation has not clased. S
Gordon Decl. Ex. 62 Tr. 43-44 (Dkt. 202-62). There magrefore, be debts owed ather third party creditors
from whom Yick Bo made purchases\&@srldwide Dreams’ agent that would account for at least a portion of the
unaccounted for $10.58 of the receivable.

» $2.5 million owed to Hong Kong suppliers$t0.58 million unaccounted for = $13.08 million.
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