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JOSE RIVAS, et ano., DATE

Plaintiffs, 13-cv-7812 (PKC)
_against- MEMORANDUM AND ORDER

IMPOSING RULE 11 SANCTION

BOWLING GREEN ASSOCIATES, L..P.,
et ano.,

Defendants.

CASTEL,USD.J.

An action lawfully commenced in a state court may be removed to federal court
in circumstances specified in one of the several removal statutes. 28 U.S.C. § 1441 et seq. The
effect of the filing of the notice of removal is immediate. It ousts the state court of jurisdiction.
Mindful of the power vested solely in the hands of the removing party, lawmakers have
subjected a notice of removal to the strictures of Rule 11, Fed. R. Civ. P. 28. U.S.C. § 1446(a).

It has long been a feature of federal removal practice that the removing party

may not be a citizen of the state where the district court sits, Martin v. Snyder, 148 U.S. 663,

66364 (1893) (citing Act of March 3, 1887, ch. 373, 24 Stat. 552). 28 U.S.C. § 1441(b)(2).
Here, there is no dispute that one of the removing parties, defendant Braun Management, Inc.
(“Braun”), is a corporation organized under the laws of New York with its principal place of
business in New York.! (Notice of Remoyal 9 9(b), Docket # 1.)

This Court ordered William H. Grae and the law firm of The Chartwell Law
Offices, LLP (“Respondents™) to show cause why they should not be sanctioned under Rule 11

for (a) removing an action based upon diversity of citizenship on behalf of a citizen of the state

! Although not disclosed in the notice of removal, it is now acknowledged that members of the co-defendant
limited partnership, Bowling Green Associates, L.P. (“Bowling Green™} are also New York citizens. (Second
Grae Decl. ] 4-6.) Bowling Green, represented by Respondents, had joined in the nofice of removal. (Notice of
Removal 1.) Because this was not known to the Coust at the time of its Order to Show Cause, Bowling Green’s
status is not material to the imposition of sanctions in this case.
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in which the actiomwasbrought in violation of 28 U.S.C. § 1441(b)(2); and (b) stating in the
notice ofremoval, a document signed under the strictures of Rule 11, as fdllawshis
action may be removed to this Court pursuant to 28 U.S.C. § 1{Mbtice of Removal 1.2);
Rule 11(c)(3).
In their response to the order to show cause, Respondents note that removal by
an instate defendamdoes notdestroysubject matter jurisdiction and plaintiffs have forfeited
their right to seek remand based upleaprohibition onin-state defendamemovals because
they failedto timely moveto remand. The assertion is entirely corre2® U.S.C. § 1447(c);

Shapiro v. Logistec USA, Inc412 F.3d 307, 313 (2d Cir. 200®&)ting Woodward v. D. H.

Overmyer Cq.428 F.2d 880, 882—83 (2d Cir. 19Y.0But alawyer has no right to impperly

remove a case in the hottet theremoval defectsvill not be timely asserted by opposing

counsel._Cardona v. Mohabir, No. 841596 (PKC), 2014 WL 1088103, at *1 (S.D.N.Y.
Mar. 18, 2014).

Rule 11(af2) provides that “[by presenting to the court a pleading, written
motion, or other paperwhether by gining, filing, submitting, or later advocating-+an
attorney or unrepresented party certifies that to the best of the person'sdgmwhformation,
and belief, formed after an inquiry reasonable under the circumstancedke... . legal
contentions are warranted by existing law or by a nonfrivolous argument émdexd,
modifying, or reversing existing law or for elsliahing new law . . . .”

Rule 11 sanctions should not be imposed “for minor, inconsequential violations
of the standards prescribed by subdivision (b).” Rule 11, 2a98&ory Committe&s Notes.
The Second Circuit has concluded that in the case of rotiated Rule 11 sanctions, where
the “safeharbor” provision of Rule 11J¢1)(A) does not apply, the standard to be applied is not

one of objective unreasonableness, but subjective bad faith. Muhammad v. WalmarEStore
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L.P., 732 F.3d 104, 108-09 (2d Cir. 2018iting In re Pennie & Edmonds LL.B323 F.3d 86,

90 (2d Cir. 2003)). The facts supporting such a finding mustheréacterized by a high

degree of specificity."SchlaferNance & Co. v. Estate of Warhdl94 F.3d 323, 338 (2d Cir.

1999).

Rule 11(b)(1)sets forth arfimproper purpose” requirement and 28 U.S.C.
8 1927has d'vexatious[ness]tequirement.But Rule 11()(2) has neither.To satisfy the
subjectivebad faith standard for a sanction under Rule 11(b)(2), the lawyer must have known
that the legal contention was not warranted by existing law or its modficatiextension.

Cardona v. Mohabir, No. 1év-1596(PKC),2014 WL 1804793at *3 (S.D.N.Y. May 6,

2014). Proof of actual knowledge, and not merely what a reasonable attorney should have
known, is required SeeMuhammad 732 F.3d at 108—09As in a criminal case, actual
knowledge may be proven by circumstantial evidence and conscious avoidance may be the

equivalent of knowledge. United States v. Svobh8d& F.3d 471, 479 (2d Cir. 2003).

Respondents do not argue that the notice of removal was proper nor do they
argue thathey wereignorant of, misunderstood, or misapprehended the requirements of 28
U.S.C. § 1441(b)(2)Indeed,Respondentraeacknowledges that “[ijn court on July 1, 2014,
when pressed, Your Declarant acknowledged an awareness of the stricturemof Sect
1441(b)(2) and the defendant-forum rul€First Grae Decl{ 21.)

The crux of the argument advanced by Respondents is as follows:

It is respectfully submitted that the distinction, at least in
Your Declarant’s mind, can lanalogizedo the difference
between a void as opposed tmarely voidable instrument.
While violationof the defendant forum rule may render a
Notice of Removasubject to remande., ‘voidable’this
defect does not render such a Notice facially ‘void’, as
would constitute an improper filing with the scopeRuflie
11. Misrepresentation or concealment of a party’sigen
citizenship, or failure tonakeproper inquires, would
clearly constitute improper conduct within the scope of
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Rule 11. By contrast, Your Declaraneleved that he was

asserting a legal arquent grounded on wedistablished

precedentinsofar as the Second Circuit has concluded that

notwithstanding Congress’ language, an action pending in a

State court caberemoved to a federal court by a citizen of

that State so long as complete diveraitg amount in

controversy requirements are satisfied.

(Id. § 22(emphasis in original) ElsewhereRespondentare describeds having engaged in
“permissible advocacy.{ld. 1 3.)

Respondentsargument has two parts to it. First, removal by astée
defendant contravenes the statute but the removal occurs nonetheless andtineagdie
waived or forfeited if not timely asserted by the wiemoving party and does not affect the
court’s subject matter jurisdiction. This first part is unassailebiyect. Second,
Respondentarguethat, because of this circumstance, itpsrmissible advocatyo remove
a non-removable case provided the defect is not concealeshd (b) the defect does not
affect subject matter jurisction.

It is this secongbart that is profoundly wrong. The statute’s prohibition on
removal bya forumdefendant is unambiguous: ‘@vil action otherwise removable solely
on the basis of the jurisdiction under &t 133Za) of this title may not be removed if any of
the paties in interest properly joined and served as defendants is a cititenState in
which such action is brought.” 28 U.S.C. § 1441(b)(2). The forfeiture do¢inicases
where removal was improper but subject matter jurisdiction exists) was at#date provide
a would-be removing party with an additional option. It arose to prevent parties pursing
litigation in a federal forum to have a latethe game remand back to state court thereby
creating wasteful worlkn at leasbne forum. SeeFrenchv. Hay,89 U.S.(22 Wall.) 238,

244-45 (1874) (“The objection . . . was not made in the court below until the testimony was

all taken, the case was ready for hearing, and nearly three years had elapesduesi
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transferwas made.The objection came toate. Under the circumstances it must be held to
have been conclusively waived.”).

Similar policy considerations underlie the present statutory provision requiring
remand motions on nguarisdictional defects to be filed within thirty days from the filiof

the notice of removal. 28 U.S.C. § 1447armonv. Oki Sys., 902 F. Supp. 176, 179 (S.D.

Ind. 1995) (“‘So long as the defect in the removal procedure does not involve a lack of federal
subject matter jurisdiction, there is no reason why eithée $taFederal courts, or the patrties,
should be subject to the burdens of shuttling a case between two courts that each éetve subj
matter jurisdiction. There is some risk that a party who is awaneedfect in removal
procedure may hold the defect in reserve as a means for forum shopping if @tieritig
should take an unfavorable turn.” (quoting H.R. Rep. No. 889, 100th Cong. 2d Sess. 72
(1988),reprintedin U.S. Code Cong. & Ad. News 5982, 6033)).

Respondents’ analogy tmerelyvoidable instrurents is not helpful to their
causebut is, indeed, instructive. Under New York law, for exaniijny contract induced

by fraud as to a matter material to the party defrauded is voidabtiains v.Gillig, 199

N.Y. 314, 317 (1910)That the law giveshe defrauded party a window of opportunity to
accept or decline the benefits or burdens of the transaction is hardly an emhbrsitine
conduct of thdraud-doer.

Respondent Grae’s answering papers further seek to justify a removal in
violation of section 1441(b)(2) on the basis that courts have not dealt with such improper
removals with great severity: “[I]t is respectfully submitted that the mannehnichwhe
Second Circuit and the District Courts have responded to an admitted violation of the
defendant forum rule demonstrates tteahoval may; in fact, be sought, even though such

removal could be subject to a timely remand motion.” (First Grae Decl. 1 1(ppriviest
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Grae appears to confuse “may” with “carAh attorneycanact unilaterallym violation of the
statute, and the removal nevertheless will be effective, boiayaot do so. It is not
fundamentally different than improperly filinglia pendens or improperly obtaining ax
partetemporary restraining order. The existence of an-#iefact remedy does not justify
the original wrong.

The ability of a norforum defendant to remove a case to federal court serves
the important function of minimizing the potential impact of local prejud®eecPappas v.

Middle Earth Condominium #s’n 963 F.2d 534, 539-41 (2d Cir. 1992) (reversing a jury

verdict in a diversity action because of a party’s appeal to regional biasvaeing the
historical underpinnings of diversity jurisdiction). But an improper removal feibly
forfeiture ofremand may have serious consequences to the party originally selectitajehe s
forum. Here plaintiffs casewould have been heard in Supreme Court, New York County, by
a jury no larger than six persons, selected solely from New York County, andventy §ix
jurors would need to agree on the verdict. The action will now be heard by no fewer than six,
but as many as twelve, jurors selected from five counties (New York, Brdestchester,
Rockland, and Putnam) and the verdict must be unanimous. It is no answer to Respondents’
conductthat if plaintiffs had timelyassertedhe improper removal, they would not be in this
circumstance.
The Court makes the following findings of fact (FF) and conclusions of law
(CL):
1. FF:Respondents have received notice of the specific conduct that is alleged to have
violated Rule 11(b)(2) and have been given an opportunity to respond and, indeed,

have responded.



. FF:DefendanBraun is a corporation organized under the laws of New York with its
principal place of businesn New York The removed action was pending in
Supreme Court, New York County, and removed to this Court.

. FF:Respondent Grae knawe facts recited in FF&oove as evidenced lys
statements in paragraphs 3 and 9(b) of the noticenadval Docket# 1).

. CL: At the time of removalBraunwas*“a citizen ofthe State in which such action is
brought.” 28 U.S.C. § 1444)(2). Thus, removal was impropand was not
warranted by existing law or by a nonfrivolous argument for extending, modifying,
reveasing existing law or for establishing new law. Rule 11(b)(2).

. FF: Respondent Grae knew “theictures of 8ction 1441(b)(2) and the defendant-
forum rule?” (First GraeDecl. § 21) Also, Respondents have come forward in
response to the order to shoause with no claim thaheymisunderstood or
misapprehended the requirements of section 1441(b)(2).

. FF:RespondenGrae stated in the notice of removal that “this action may be
removed to this Court pursuant to 28 U.S.C. § 144li6tice of Removaf] 12.) His
assertion wasot warranted by existing law or by a nonfrivolous argument for
extendingmodifying, or reversing existing law or for establishing new law. Rule
11(b)(2).

. FF:RespondenGrae acted in subjective bad faith becausactedvith actual
knowledge of, and in disregard of, the prohibitiorsection1441(b)(2). The Court
finds that Respondent Grae violated Rule 11(l)¢2)r) removing the stat@ction on
behalf of aNew Yorkcitizen in violation of 28 U.S.C. § 1441(b)(2); and ¢kgting in
the notice of removal that: “. . . this action may be removed to this Court putsuan

28 U.S.C. § 1441.(Notice of Removal 12.)
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8. FF: Although referenced in the order to show cause, there is no basis for imposing a
sanction under Rule 11(d).
9. FF: Respondent Grae is a membethefRespondent law firniThe Chartwell Law
Offices, LLP. (First GraeDecl.{ 1.)
10.FF: Respondenthe Chartwell Law Offices, LLIRas not presented “exceptional
circumstances” within the meaning of Rule 11(c)(1).
11.CL: Respondent The Chartwell Law Offices, LLP is jointly responsible for the
violation committed by its partner. Rule 11(c)(1).
A sanction under Rule 11 “must be limited to what suffices to depetition
of the conduct or comparable conduct by others silyitstuated. Rule 11(c)(4).
Respondents correctly point out that the conduct issegregious as that found in Cardona,
2014 WL 1804793at *3—4 (improper removal from Connecticut state court to the Southern
District of New Yorkby defendant who waaresident of the &sternDistrict of New Y ork
because of the proximity of the Southenstiict courthouse to defendant’s lawigeNew
Jersey dice). Respondents’ conduct involved no venality. They truthfully disclosed on the
face of the notice of reaval the facts that reveal the violation of section 1441(b)(Rey
notethat at the time of the notice of removal they were unaware that a violation ohsectio
1441(b)(2) could lead to Rule 11 sanctioapoint that the Court considers in mitigatfon
Respondent Grae has never been subject to “professional sanction” in any
court. (First Grae Decl. § 25.) Six years ago, Respondent Grae removed itydiaseson
behalf of severdorum-defendarg, though whilehe wasat a different law firm. WNtice d

Removal, Deleon v. R.D. Rice Constructidémc., No. 08€v-2517(SAS) (S.D.N.Y. Mar. 13,

2 Because detegnce is a legitimate goal of sanctiotlss isconsideredas a miigating factor butt does not
undermine the finding of subjective bad faiffihe Court has found that thbéad actual knowledge thetey were
violating the prolbition in section 1441(b)(2).
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2008),Docket # 1. He reports that the order to show cause “has made an indelible
impression” and that the conduct “will not be repeateé#its{ Grae Decl{ 26.)

The Court chooses to accept that Respondents will not repeat this conduct. The
Courtis lesssure of what sanction gifficient“to deter repetition of . . . comparable conduct
by others similarly suitated.” A sanction may include nonmonetary directls. . . 7 Rule
11(c)(4), Fed. R. Civ. P. The Court concludes thathis particular instanc@ nonmonetary
sanction of avarning is sufficienfas to Respondent Gralf.comparable conduct is repeated in
the future by others similarly situatattornes, the Courtwill revisit the issue of the nature
and magnitude of an appropriate sanction.

RespondenGraeis warned that it is improper conduct, subject to Rule 11
sanctions, to improperisemove an action from state court to a federal district @t
further, that improper removals include a removal on behalf of citizen of the statetivhe
statecourt action is pending.

As to the Respondent Law Firm, a different nonmonetary sanction fits better.
Within 120 days of this Order, Respondent Theu@kell Law Offices, LLPshall(a) require
eachpartner or member of the firm admitted to pracbeéore this Court wheractices in the
field of litigationto attenda continuing education prograimat includegopicson the
following: (1) federal subjaanatter jurisdiction based upon diversity of citizenship; (2) the
proper basis and procedure for removal of cases to federal court; and (3jitlwatien

requirements of Rule 11; and (b) file an affidavit of compliance with the forggathin 140

days.



SO ORDERED.

Dated: New York, New York
July 24, 2014

- P. Kevin Castel
United States District Judge
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