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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

X
NIKE, INC. and CONVERSE, INC.,
Plaintiffs,
-against No. 13 Civ. 8012 (CM)
Maria WU et al.,
Defendants.
X

ORDER DENYING NONPARTY BANKS MOTION FOR REIMBURSEMENT,
DENYING ASSIGNEE’'S MOTION TO HOLD BANKS IN CONTEMPT AND FOR A
TURNOVER ORDER, AND DENYING WITHOUT PREDJUDICE NONPARTY BANKS
CONDITIONAL MOTION FOR DISCOVERY AND AN EVIDENTIARY HEARING
REGARDING ASSIGNEE’S DAMAGES CLAIM

McMahon, C.J.:

Thisis an action to recovelamages from 63€ounterfeiters located ime People’s
Republic of China, who sold fake Nike and Converse products in violation of the Lanham Act.
Between November 2@ and August 2015, Plaintiffs Nike, Inc. (“Nike”) and Converse Inc.
(“Converse”)moved for, and my predecessor, Judge Scheindlin, grantethporary restraining
order (Dkt. No. 3; the “TRO”)four preliminary injunctios (Dkt. Nos.14 (the “P1 Order”)19,

24, 27 (collectively, the “P1 Orders”)), and a default judgnigrding the Defendants liable for
trademark infringemer(Dkt. No 49). None of the Defendants, now Judgment Debtors, ever
appeared.

Each of those orders included restraints on Defendants’ asge&ther the Defendants’
Assets are located in the United States or abro&e&€.g9, TRO 1 11.) However, Plaintiffs

never sought to enforce the orders against the financial institutions (orh@n\entities) that

might have access to or control over the Judgment Debtors’ assets.
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OnJanuary 31, 2017, Plaintiffs assigned their rights in the Default Judgment, valued at
over $1.8 billion Dkt. No. 49 at 8), to Next Investments, LLC (“Next” or “Assignee”), an
investment vehicle owned by litigation finance firm Tenor Capital (Dkt. No. 50).

That was just the beginning.

On November 30, 201 after obtaininganotherorder holding the still-absent Judgment
Debtors in contempt of the Default Judgment (Dkt. No. 62; the “Final Ordes¥)gneessued
third-party subpoenas to six banks with branches in this distAgrieultural Bank of China
(“ABC”), Bank of China (“BOC”), Bank of Communications (“BOCOM?”), China Constion
Bank (“CCM”), China Merchants Bank (“CMB”), and Industrial and Commei&ik of China
(“ICBC”) (each a “Bank’or “Nonparty Bank;collectively, the “Baks” or “Nonparty Banks"}-
each of which was headquarterecCinina, and each of whichr so Assignee believed
maintained accounts associated withibhdgment Debtors.SeeDkt. Nos. 72, 72-11.)

After the Banks responded to the subpoenas, the current collection of disputes and
pending motions arose.

On June 20, 2019, the Banks, with the exception of ABfejnafterthe “Moving
Banks”) moved for $1.22 million in attorneys’ fees, costs, and other expenses inchiteed
complyingwith Assignee’s sbipoenas. (Dkt. No. 194; the “Reimbursement Motion"RM.”)

A monthlater, in addition to opposing the Reimbursement Motssigneanoved this Court to
find the Nonparty Banks in contempitthe assetrestraints, as well akis Court’s discovery
orders. (Dkt. No. 205; the “Contempt Motion” or “CM."The Contempt Motioseeks over
$150 millionin damagesas well asa turnover order for the remaining funds in the Judgment
Debtors’ accountthat the Banks neglected to freeda response, the Nonparty Bariked a

Conditional Motion for Disovery and an Evidentiary Hearing Regarding Assignee’s Damages



Claim, in the event that this Court found the Banks in contempt. (Dkt. No. 249; the “Conditional
Motion.”)

The Reimbursemem otion isdenied because, as set out in greater detail below, the
Banks compliance efforts were unreasonably expensive, inefficient, and somkeerThe
Contempt Motion is denied because it seeks to hold the Banks liable for violating baders t
never bound them. The Conditional motion is denied as moot.

BACKGROUND

The Default Judgment established that the Judgment Déttitifglly infringed various
valuable, federdy protected [Nike and Converse] trademarks in connection withatae s
offering for sale, andistribution” of products similar to those offered by Nike and Converse.
(Dkt. No. 28; Am. Compl. 1 22.As the merits of the claim@reno longer at issue, this Court
need only review and discuss the procedural history of the Banks’ involvement as#be c
understand each side’s positions and settle their pending motions.

A. Plaintiffs Inform the Banks of the Pre-Judgment Ordersand Request Banks
Compliance.

On November 14, 2013, Judge Scheindlin entered the TRO, which provided that:

in accordane with Rule 65 of the Federal Rules of Civil Procedure, 15 U.S.C. § 1116(a),
and this Court’s inherent equitable power to issue provisional remedies rtoiliir
authority to provide final equitable relief, Defendants, their officers, direcagents
representatives, successors or assigns, and all persons acting in congeattaipation

with any of them, including any third parties receiving actual notice of ttierO. . are
temporarilyrestrained and enjoined from transferring, withdrawing or disposing of any
money or other assets of Defendants, or otherwise paying or transferring onanleer
assets into or out of any accounts held by, associated with, or utilized by Defendants
regardless of whether such money or assetsedglarthe U.S. or abroad.

(TRO T 11.) The PI Order, executed on December 3, 2ftit?ained identical language.
(P10Orderq 4.) ThePI Orderalso directed third party financial service providémnsluding

banks, to “within ten (10) days of receivingt@al noticeof this Order . . . provide to Plaintiffs’



counsel all documents and recojasdating the Judgment Debtors’ assesijheir possession,
custody or control, whether located in the U.S. or abroad . 1d.] 9.)

Plaintiffs servedactualnotice of the TRO and the Pl Orden each otthe BanksNew
York branche®n or beforedDecember 5, 2013&Jong withdocuments obtainead third-party
discovery from Visa, Inc. and PayPal Holdings Inc. linking each of the Judgmetr&teliheir
respective Noparty Bank. (See, e.g.Dkt. No. 211 (“Nagin Decl.”), Exs. 1, 5-8, 10-11, 13-15.)
Plaintiffs highlighted thessetestraintsand the discovery deadline, and insteditach Bank to
take “all steps necessary to comply with the Preliminary Injuncti®é,(e.g.Nagin Decl. Ex.
15, at 2.) Although the @@erslisted hundreds oémail addresseand infringing websiteghey
only included two bank account numberSeé¢, e.g.TRO 1 12.)

The Banks objected in a December 16, 2013 letter. Writing on behalf of BBCOM,
CMB, CCB, and ICBCDwight A. Healy of White & Case LLRsserted that thdiscovery
provisions in both Ordemsere unenforceable to the extent that they cddethe “production of
information with respect to accounts at branches of the Banks in other jurisdiciods,”
“production of information prohibited by the banking, commercial and/or criminaldédwsch
jurisdictions, and should not be given effect under principles of comity.” (Nagin. Ded7E
at 2.) Hesaid that the Plaintiffshould“seek infamation from China via the Hague
convention.” (d.)

TheDecember 1éetter also addressed the agsstraints, advising Plaintiffs that “the
Banks dispute the availability of such relief in this actiord.)( Healylistedthree reasons why
this Court could not enforae crossborder asset freezagainst assets or accounts, if any, that
may be held at branches of the Banks outside New Yot#.) First, the Court could not

exercisqgurisdictionover nonparties located abroad; sec@ss¢ restrairts served orNew York



bank branches have no effect on foreign branches under the common law separatgezntity
and, finally, principles of international comity forbid courts from enforcinglées that require
international banks to act in violation of the law of a foreign jurisdictioid’ at 3.)

Writing separately on December 23, 2013, BOC adidatan asset freeze was
unenforceable in a trademark case seeking statutory damages like thigarttess of the
location of the assets, tmuse “federal courts have ‘no authority’ to restrain assets” in cases
seeking purely monetary damages. (Nagin Decl. Ex. 20, at 3 (q@rtiqpgp Mexicano de
Desarrollo, S.A. v. Alliance Bond Fund, In627 U.S. 308, 333 (1999)BOC alsaocited the
separate entitgule, notifying Plaintiffs that'any order of attachment in this case would not
extend to assets held at a foreign branch of gpaoty-bank.” [d.)

B. The Plaintiffs and the BanksAwait Guidance from the Second Circuit

The Banks did not produce any documents in response to the Plaintiffs numerous
requests in 2013 and 201Klor did the Plaintiffs file a motion to compel compliance with the
Court’s Orders.Instead, the two sides agreed to put their dispute on hold until the Second
Circuit ruled onwo pending appeals theTiffanyandGuccicases, two other trademark
infringementsuitsin which certain of the Chinese Banks were challengimgenforceability of
discovery orders and prejudgmestset freezes oversaaghe wake of the Supme Court’s
decision narrowing the scope of general jurisdictioDamler AG v. Baumarb71 U.S. 117
(2014). GeeNagin Ex. 24 at 1; Ex. 25 at 2-3; Exs. 27-28,; J0fany (NJ) LLC v. China
Merchs. Bank589 F. App’x 550 (2d Cir. 2014)Tiffany’), Guaci Am. Inc. v. Bank of China
768 F.3d 122 (2d Cir. 2014)Guccfi’). Both appeals arose when the nonparty Banks failed to
comply withdiscovery orders and injunctions in actions naming Bank customers as defendants.

In September 2014, the Second Circuit handed dowGticei andTiffanydecisions,

vacatingan assetestraintand a civil contempt order enteredGucciagainsBOC on the
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ground that the district court had impropeatyalyzedoersonal jurisdiction to compel the Bank’s
compliance with its orers Gucci, 768 F.3d at 148ndappling the same rationale t@cate
asset restraints and discovery orders entered against BOC, CMB, and ITi#@ny Tiffany,
589 F. App’x at 553-54. Aecourt concluded that, followinQaimler AG v. Baumarb71 U.S.
117 (2014), “the district court may not properly exercise general personal juoisdicer the
Bank[s]” merely based on “branch offices in the foruricci 768 F.3d at 133. Accordingly,
the Second Circuit remandédfanyandGucci for therespective district courts consider
whetherthe Banks were subject to specific personal jurisdiction, “and (if so) wH#tleedistrict
courts] should exercise such jurisdiction, properly applying principles of gémd. at 126.

In the meantime, Plaintiffs continued to review information obtained from Visa and
PayPal, submitting evidence to Judge Scheindlin of newly identified websites andtionpa
Bank accounts associated with the Judgment Debtors’ infringing conduct. effugteresulted
in three supplement&ll Orders which expanddthe scope of theriginal injunctionto cover
additional individualsyvebsites, email addressesid accounts. (Dkt. Nos. 19, 24, 27.) Plaintiffs
notified the Banks of these developments, while the Banks maintained their posititreyhat t
were “under no obligation to freeze or turn over documents concerning accounts llocate
China.” (Nagin. Decl. 1 33, at1.)

C. Plaintiffs Obtain the Default Judgment.

Plaintiffs moved for a dault judgmemon June 29, 2015. (Dkt. No. 37.) The proposed
judgmentattached to their motioimcluded two asseestraintsthe irst providedthat“all
Defendants’ Assets that have been previously idedtdr that were otherwise required to be
restained in compliance with this Court’s Orders [shall] continue to be restraigaditess of
whether the Defendants’ Assets are located in the United States or alipkadNo. 37-11 9);

the secondpplied ta‘any other of Defendants’ assets that Rtiffis identify in the future and/or
6



that have not yet been frozen shall be subject to the asset restraint provisiorik ketein,
regardless of whether the Deflants’ Assets are located in the United States or abrddd{ (
10.)

While not entited to formally oppose the motiogi¥en their status as nonparjiethe
Banks sent a letter to the Court on July 17, 2015, which outlined their objections to Blaintiff
proposal. $eeDkt. No. 41.) The Banks maintained that the proposed asset freeze provisions
could not be applied to the Banks becay(sgPlaintiffs had thus far failed to establish grounds
for this Court’s exercise of specific jurisdiction over the Banks as etjbiyGucciandTiffany,

(2) New York's“separate entityrule “do[es] not rguire a gamishee bank to restrain a judgment
debtor’s assets held in foreign branches;” and (3) “principles of comitydvpoetiude the Court
from requiring the Banks to freeze accounts in China as China’s banking laws prehiBénks
from freezing catomer acconts pursuant to a foreign court ordetd. (@t 1, 3.)

In a July 24, 2015 letteRlaintiffs assured the Court that there was no need to address the
Banks’ objectionsbecauséthe proposed default judgment is not an order against the Banks, and
the Court needs jurisdiction over only the counterfeiter defendants to enter it.” (Dkt. ND. 42, a
3.) The letter also encouraged the Court to defer the comity analysis, notjritf thatCourt
later needs to compel the Banks . . . the Coamtthen evaluat@hether personal jurisdiction
exists over the Banks and whether any comity issues exist for the Court wecdngd.)

Judge Scheindlin requested supplemental briefing on the separate entity rule her hel
decide whether and to what extent she thedoower to bind the Chinese branches. (Dkt. No.
45.) Once againPlaintiffs assured the Court, “Plaintiffs do not seek to enforce any ordastaga
the Banks . . Plaintiffs request relief only against Defendants.” (Dkt. No. 46 at 2.)

Acknowledging that the Default Judgment did not require the Banks to ever “have an



involvement” in the case, Plaintiffs characterized the Banks’ objections asugstdqgr an
improper advisory opinion.” Id. at 3.)

The Court entered thBefaut Judgment on August 20, 20ahdgranedthe Plaintiffs’
requesfor an accounting of profits. (Dkt. No. 49.) Judge Scheirattbkmowledged théta
precise calculation [was] impossible,” given the Defendants’ failure teaaippparticipate in
discovery,and thusawardedstatutory damagasnder 15 U.S.C. 8 1117(c) in excess of one
billion dollars. (d. 1 8.)

Theorderaccompanying the Default Judgment made clear that the Court had neither
sustained nor overruldgtie Banls’ objections tdhe asset restints Nike, Inc. v. Wu, et alNo.
13-cv-8012, 2015 WL 9450795 (S.D.N.Y. Aug. 20, 201Bk{. No. 48 hereinaftef‘Nike I' or
the“Default Judgment Orde)” Judge Scheindliexpressly ruled th&nhone of [the Banks’
objections] are ripe givetie proposed Default judgment is directed entirely at defendants and
seeks no enforcement against the party Banks.”Id. at*1. With respect to each objectigtie
Court held that (1) the Bank’s personal jurisdiction objection was “irrelder#use at this
state, the Court needs only ‘personal jurisdiction over the defendants, not the Baohigs}1
& n.7 (quotng Gucci, 768 F.3d at 129)2) “becausehis judgment is not directed against the
Banks, it would be premature for the Court to undertake a hypothetical comitgiayiapnd (3)
the separate entity rule was inagjte “where no enforcement proceeding againgtadjecting
bank has been initiatedId. at *1-2.

Applying Gucci Judge Scheindlin reasoned that “Although the Proposed Default
Judgment would order the Banks to comply with an asset freeze” in the event thertudgme
Debtors did not comply, the jurisdictional and comity analyses were not requitetheint

Plaintiffs sought an “order compelling the [Banks] to comply with [the] asset freeze igurict



(Id. at*1 & n.8 (citingGucci, 768 F.3d at 138) Plaintiffs made no such requesb,the Court
conducted no such analysis and issued no such order.

Plaintiffs served copies of the Default Judgment on each of the Banks. (NagifkRecl
40.)

D. Assignee Obtains the Final Ordelex Parte.

Nike and Converse assigned the judgment to Next on January 31, 2017. (Dkt. No. 50.)

Nine months later, in October 2017, Assignee moved for an order to show eapsete
and under seal, as to why the Judgment Debtors should not be held in contempt of court for
failure to satisfy the judgment. (Dkt. No. 5A} the same timeAssignee sought to amend the
Default Judgment to subject hundreds of new allegedly infringing welasiteassociated bank
accountgo the restraints applied to the previously identified websites and accolghfsThe ex
parte motion did not seek an order finding the Banks in contempt, nor did it seek an order
compelling the Banks to comply with the Court’s previous asset restraints.

This Court, now presiding after Judge Scheindlin’s retirement, entered the Fiealo@rd
October 20, 2017, finding the Judgment Debtors in contempt of court and applying the Default
Judgment to the newly identified websites and accounts. (Dkt. No. 62.) Much like the TRO and
the four PI Orders before it, the Final Order provided that:

in accodance with Rule 65 of the Federal Rules of Civil Procedure, New York Civil

Practice Law and Rules § 5222, 15 U.S.C. 8§ 1116(a) and paragraph 13 of the Judgment,

Judgment Debtors, their officers, directors, agents, representativesssusc® assigns,

and all persons acting in concert or in participation with any of them, includinghéuatg

Debtors’ Aliases and any third parties, including third party financial sepravides,

receiving actual notice of this Order by personal service or otherwise, @eénexs and

enjoined from transferring, withdrawing, or disposing of any money @r @itsets into

or out of any accounts held by, associated with, or utilized by the &mdddbtors . . .

regardless of whether suafoney or assets are held in the U.S. or abroad.

(Id. 1 4.) The Final Order also gave the Judgment Debtors and “affected thirdspatipe

opportunity to “appear and move for dissolution or modification of the provisions of [the] order.”
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(Id. 15.) Assignee served notice of the Final Order on BOC, BOCOM, CCB, and IGRE. (
Nagin Decl. 1 42-45.)

E. Assigneelssues Subpoenaand Denies that the Final Order Binds the Banks.

In November and December of 201863gnee sent subpoenas to each Bank, pursuant to
Federal Rule of Civil Procedure 42questinglocuments and information located in both the
foreign and domestic branchef each Bank related the 636 Judgment DebtorsSee, e.g.

Dkt. Nos. 72-11 to 724.) Each subpoena requested all documents assowdtedundreds of
accounts identified in the Default Judgment and Final Order, as welhgsther accounts”

held in the name of any of the 636 Judgment Debtors, including any accounts linked to any of
the Judgment Debtors’ 2,361 infringing websites and aliases, and any accoudtsoliakg of

the Judgment Debtors’ 778 e-mail addresses. (Dkt. No. 199, Chung Declaration (“*Chung
Decl.”), Exs. dN.) The subpoenas defined each “Bank” to include its credit card subsidiaries.
(See, e.gDkt. No. 72-11.)

The Banks complied with the subpoenas with respect to their New York branches, but
again noted their position that they were not “legally obligated to produce documents or
information relating to bank accounts maintained outside of New York.” (Dkt. No. 72-9, Jan. 8,
2018 letter from J. Chung, at 2.)

On February 14, 20171é¢ Bankgwith the exception dBOC) moved this Court to quash
the subpoenas amdodify the Final Ordeinsofar asitherpurported to apply outside of New
York state. (Dkt. No. 70.) In support of their motion, the Banksgmmed the same three
argumentsaised with Judge Scheindlin prior to the entry of the Default Judgfi¢the Court
hadyet tofind personal jurisdiction over ¢hBanks’ Chinese branchg®) the separate entity

rule barred enforcement of this Court’s orders against those branches, and, (3) even if
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jurisdiction were proper, principles of international comity weighed against issuingavdrsc
order in conflict wih Chinese law

Assignee opposed the Banks’ motion to quash and cross-moved to compel production
pursuant to the subpoenas. Arguing that the Banks Ya&empt[ing] to rditigate an issue
previously decided against them,” — even though Judge Scheindlin never ruled on personal
jurisdiction or the separate entity rule, or conducted a comity analysis, and haaldecamy
rulings vis-a-vighe Bankrelated discovery Assignee once again assured the Court that “The
Final Order, same as the Judgment,rieaied entirely at Judgment Debtors and seeks no
enforcement against the Banks.” (Dkt. No. 87 at 8-9.) For that reason, Assggiedaimed
that “the Banks’ arguments [are] prematureld. @t 9.)

F. The Court Compels the Banks to Respond to the Subpoas.

On referral from this Court, Magistrate Judge Freeman issued an order direying
Banks’ motion to quash Assignee’s subpoenas, withdrawing witlmeptdice the Banks’
motion to modify the freeze provisions of the& Order, and granting Assigneatsotion to
compel the Banks to respond to the subpoeNdse, Inc. v. Wu, et al349 F. Supp. 3d 310
(S.D.N.Y. 2018) (Dkt. No. 150;Nike 1I).

Themagistrate’s alerwas the first ruling in this case to reach the merithisfCourt’s
exercise opersmal jurisdictionover the Banks. FollowinGucci Judge Freeman declined to
find general jurisdiction, but reasoned that each Bank’s having “facilitatedreds, not dozens,
of transfers and settlements of credit card transactiahsgt 329, through correspondent and
settlement accounts in théew Yorkbranchesvas sufficient to find specific personal
jurisdiction “for purposes of a Rule 45 subpoénd, at 322.

Because the Banks and Assignee had agreed at oral arcagfamet Judge Freemdmat

the “separate entityrule was irrelevant to thdiscovery motionsiNike I did not address the
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issue. In fact,Judge Feemans order categoricallytates that idoesnot bind the Banks “to
impose an asset restraint held in foreign branches or to tura customer’s foreigield
assets.”ld. at 332 n.12.Judge Freeman’s conclusion wastified byAssignee’s representation
that “it is not yet sd@ng to enforce the asset restraint provision of the [Final Order] against the
Banks.” Id. at344.

The opinion inNike Il did reach the comity question and rejedtesl Banks'argument
that complying with Assignee’s subpoenas would require the Bankslébevidhinese laythus
offending principles of international comityVhile assessing the most important cignfiactor,
the balancing of national interests, Judge Freeman emph#satétbreign statutedo not
deprive an American court of the power to ordpagysubject to its jurisdiction to produce
evidencegven though the act of production may violate thetuge.” Id. at 339 (internal
citations and alterations omittes@e also Societdationale Industrielle Aeropostale v. U.S. Dist.
Court, 482 U.S. 522, 544 n.29 (1987).

The Banks filed two sets of objectionsN&kell, one from ABC and another from the
other five Banks. (Dkt. Nos. 156, 163.) Although they did not concede that the subpoenas
applied extaterritorially, the Banksubmitteddeclaratios revealing thatheyhad applied
“certain internal control measures” to each Judgment Debtor addemtified inAssignee’s
subpoenaollowing Nike Il. (Dkt. No. 157  5see alsdkt. Nos. 158, 159, 160, 161.)
BOCOM had everiterminatedfinancial services” to certain of tlaecounts. (Dkt. No. 161 { 5.)

On November 19, 2018eviewingthe decision iNikell under the “clearly erroneous or
contrary to law” standardhis Court affirmedJudge Freeman'’s rulingfike, Inc. v. Wu, et al.
346 F. Supp. 3d 346 (S.D.N.Y. 2018) (Dkt. No. 1, “Discovery Orderdr “Nikelll ”;

together withNikell, the “Discovery Orders”).
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The Discovery OrdeaffirmedNikell’s jurisdictional finding, rulingthat the “hundreds
of occasions’upon which the Banks used New Ydrksed correspondeand settlement
accounts to service the Judgment Debtors’ Chexsed accounts wersufficient to support the
exercise of personal judgtion over the Banks for purposes of the Subpoemikelll, 349 F.
Supp. 3d at 357This Court found that, under New York law, each Bank’s use of those accounts
“constitutdd] purposeful availment of the privilege of conducting business in New Ylatkat
358. Qrerruling one of ABC’gurisdictionalobjections tdNike I, this Court noted that “the key
guestion is whether the transactions, which took place through ABC’s Newbdedd
settlement account, are related to t#bpoends which seeks information relatedttee assets
of the Judgment Debtordd. at359. The Discovery Ordeconcluded that theew York-based
transactions on behalf of Judgment Debtors necessarily rédadsdets collectible under the
Default Judgment. Likewise, this Court found that requiring the banks to respond to the
subpoenas was consistent with fair play and substantial justice, rejectBagrtke claim that
compelling cross-border compliance would be “disastrous for the New York banking yidustr
Id. at 361-62 (quoting Dkt. 156 at 23).

As for the comity analysi$\ikelll echoed Judge Freemsmeasoning, noting that
“China’s bank secrecy laws are not a ‘get out of jail free’ canikelll, 349 F. Supp. 3d at 364.
This Courtassessethe comity considerations using the staddar “exercising its discretion to
enter a discovery order that may violate foreign lavid’ &t 25.) As established by the Second
Circuit in Linde v. Arab Bank, PL(706 F.3d 92 (2d Cir. 2013), a district court consideaing
crossborder discovery request appledalancing tedet out in Seadn 442(1)(c) of the
Restatement (Third) of Foreign Relations Law, entitled “Requests $atd3urelaw of the

United States™:
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Section 442 provides that, in determining whether to issue a production order for
information located abroad, courts should consider [1] “the importance to the
investigation or litigation of the documents or other information requested; [@gtree

of specificity of the request; [3] whethéretinformation originated in the United States;

[4] the availability of alternative mea of securing the information; and [5] the extent to

which noncompliance with the request would undermine important interests of the United

States, or compliance withd request would undermine important interests of the state

where the information is tated.” Restatement § 442(1)(c). Cases from our Circuit

counsel that, when deciding whether to impose sanctions, a district court should also
examine the [6] hardship of the party facing conflicting legal obligations@mwahether

that party has demonstrated good faith in addressing its discovery obligations.

Id. at 109-10.These factors are similar to, but not the same as, Section 403 of the Restatement,
entitled ‘Limitations on Jurisdiction to Proscribe,” whialcourtwould have to consider betor
“ordering a nonparty foreign bank to freeze assets abroad in apparent coitravefareign

law.” Nikell, 349 F. Supp. 3d at 335 n. 13 (quot{agcci, 768 F.3d at 139).

The Banks specifically objected to Judge Freeman’s treatment of the seeotid, fifth,
and sixth Section 44factors. Nike Il overruled all four objections.

First, the Court rejectefissigneés contention that the subpoenas requests were too
vagueand overly burdensome, given the Banks’ demonstrated internal control measures ove
individual accountsNike 1, 349 F. Supp. 3dt 365.

Second, the Court agreed with Judge Freeman that seeking the information from the
Banks through Hague Convention motls was not an adequate “alternative means” of
discovery, citing the Banksépreserdtion that they would exploit the Hague Convention
procedures to “narrow the scope of the currently overbroad subpoedast 366.

Third, the Court found the Unitegtates had a greater national interest at stake in

enforcing its trademark laws, asmpared to Chinamterest in itdank secrecy lawsgjiven that

the Banks’ only support for their argumevdsa “form letter” from the Chinese Ministry of
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Justice (“MOJ) that failed to “discuss the nature or importance” of@menesdaw in question.
Id. at 367.
Finally, the Court found that thRidge Freeman'uling on the hardship to the Banks
was not contrary to law, since, irrespective of any applicable Chinesestédthé Second
Circuit has clearly said that bank secrecy laws are bat o discovery orders.ld. at 368
(citing Linde, 706 F.3d at 114).
The Discovery Order directed the Banks to comply with the Subpoenas within 28 days,
i.e., by Decembel?, 2018. (Dkt. 174 at 33.)

G. The Banks Respond to the Subpoenas.

Nonetheless, the Banks maintained their position that complying with this Couit's
could violate Chinese laW the Banks proesededwithout prior authorization of a “competent
organ” of the Chinese govermmt Therefore, following the Discovery Ordetise Banksasked
for permissiorfrom Judge Freemato coordinate with the MOJ to approve the production and
transmit the documents to the United States. (Dkt. No. 179.) The Banks planned to collect and
review the documents, then transmit them to the MOJ; the MOJ would then send the production
to the U.S. Department of Justice (“DOJ”), which would transmit the documents todhit.
Judge Freeman approved on December 12, 2018, noting that her ruling did not modify the
production deadlines set in the Discovery Order. (Dkt. No. 181.)

Only then didthe Banks bag to comply with the Discovery Order.

In their Reimbursement Motion, the Moving Banks highlight several onerous aspects
the documentollection pocess. For examplel] af the potentially responsive documents had
to becollectedfrom China, including hard copies records located at dozens of the Banks’
respective branches scattered across the cou{@eeDkt. Nos. 196, 197, 198, 201,

Declaratiors of Bank Employees.) Where applicable, the Banks also searched the records of
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numerous subsidiaries where the Judgment Debtors might have held accounts. udes incl
searchingeach Bankand subsidiaryor all documents associated with “any depositsamounts
of the names listed in Attachment F” to each subpoena, a schedule that identifiedotehe
Judgment Debtors only by a single nansee( e.g.Chung. Decl. Ex. J, In 130 (“Linda”); In 131
(“Linda K”); In 249 (“Huik”); In 253 (“Sophie”); In 260 (“Sophie™); In 436Karry”); In 494
(“Dana”).) Assignee also identified many of the Judgment Debtors using Romanizegs€hi
characters (known as “pinyin”) not searchable on the Banks’ computer systase.(.

Nagin. Decl. Ex. 66 at 2.)

Beforereleasing the collein to their outside counsel, White and Case LLP, Bank
employees revieweevery documento ensure that thieansmission complied with MOJ
protocol and other regulations governing bank activitige NMloving Banksestimate that
complying with thesubpoenageneated $439,000 of internal costsqualto the hourly wages of
the employees enlisted to perform the collectiuitiplied by the total number of hours, plus
other expensegDkt. No. 195, Memorandum of Law in Support of Reimbursement Motion
(“RM Br.”) at 6.)

On top of that, local counsel advised the MovBanks that the Cybersecurity Law of the
People’s Republic of China required them to store, process, and aalhlyawithin China
before transntiing the documentw the MOJ. (ChumpDecl.qf 912) So White & Case flew
attorneys to Beijing to conduct document review and produciibite other members of its
team worked withthe Office of International Judicial Assistanced@J on the production plan.
(Id. 1 14.) White& Case also contréed with a production vendor, Alvarez & Maks@ assist

with production logistics, the tune of $95,484.0BM(Br. at 6.) White & Case estimates its
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total costs (including certain relocation expersasexcluding the fees of Alvarez & Maifsto
be $687,537.51.1d.)*

The Banks eventually produced 7,390 documents between December 14, 2018 and
January 16, 2019, informing Assignee that production was substantially complete omyFebrua
11, 2019 — nearly two months after the deadline in the Disc@netgr (SeeNagin Decl. Ex.

62.)

H. PostProduction Disputes Preview the Pending Motions

That was not the end of it. On February 19, 2019, the Md¥amks sent Assignee a
letter requesting “$1.18 million in reimbursement from Next for the substanti@laind
resources that they and their counsel have expended” to comply with the subpoenas. (Dkt. No.
233, Chung Supplemental Decl., Ex. 5.)
In responsgAssigneanot only disputed the Bank®€ntitlemento their feesand
expensest argued that they had failed to comply with the subpoenas and were presently in
violation of the Discovery Ordersn h letter sent to thoving Banks on April 5, 2019,
Assignee identified a number of production deficiencies, including:
e |CBC'’s failure to praluce more than one document for the Judgment Debtor
account ending 3240, including no documents identifying the name of the account
holder, (Chung Decl. Ex. V. at 2);
e CMB’s failure to produce a single document related to the Judgment Debtor
account ending 3347, even though Plaintiffs had obtained documents from
Citibank indicating a wire transfer from Citibank to the CMB account on April

10, 2014, ifl.);

e BOC'’s failure to provide information linking accounkey claimed to be
Judgment Debtors’ accounts to particular Judgment Debtors listed in the subpoena

(id.);

I White & Case’s fees do not include any attorney time billed prior teehder 29, 2018 (Chung Decl. 1 20(c)),
or any “hours billed for travel time to and from Beijing.” (RM Br. at 10.)
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e BOC's failure to produce documents relating to the Judgment Debtors’ merchant
accounts, maintained by BOC'’s credit card subsidiatyat 3);

e The Banks’ failure to produce any account transadiietailscorresponding to
transaction information Assignee had independently obtained from Visa and
Mastercard,i¢l. at 3);

e The Banks’ failure to produce any Suspicious Activity Reports, Currency
Transactios Reports, credit reports, and other communications on the basis of
privilege, without providing privilege log.id. at 4.)

Assignee also noted that the productievealed that certain accoutmsionging to
Judgment Debtors had remained open after the Banks were notified of the Defaukidtidg
(Chung Decl. Ex. V. at 5.) According &ssignee “It is of little import that the Court has not
yet ruled on whether the Asset Freeze Provisions apply against the Banks . . . nkKhhdsh
notice of the Court’s orders . . . and were bound by them urediker& Rule of Civil Procedure
65(d)(2).” (d.)

As for the Banks’ reimbursement request, Assignee argued that the Bantkiwed
contempt — for failing to comply with the subpoenas, for violating the December 17, 2018
Discovery Order deadline, and foolating the asset freeze provisions contained in the Default
Judgment and the Court’s injunction orders — entitled “Next, not the Banks . . . to fees and

costs.” (d. at 5.)

l. The Pending Motions

Two months aftr the Banks received Assignee’s grievance letter, motion practice began.
The Moving Banks filed the ReimbureentMotion on June 20, 2019, seeking costs and
expenses incurred by White & Case, Alvarez & Marshal, and the Bankeuse teams, citing
the provision of the Federal Rules of Civil Procedure that protects third party subpoena
respondent&rom significant expense resulting from complianc&ep. R. Civ. P.

45(d)(2)(B(ii). The Banks argue that an award of $1.22 million is justifietid¥eict that such
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expenses were reasonable and necessanygler to both comply with the Court’s orders and
avoid violating numerous Chinese laws. Moreover, the Banks argue, Assigné&etter
position to bear the costs associated with subpoena compdiaceinvestment vehicle of a
multi-billion dollar litigation finance firm (SeeDkt. No. 195, at 2.)

In response to the Reimbursement Motion, Assignee cross moved for an order (1) holding
theBanks in contempt for violating the assesgtraints anthe Discovery Order;, and (2)
directing the Banks to turnover Judgment Debtors’ assets. According to the Assigseven
of the orders containing asset restraints applied to the Banks as #ssigaeeserved them
and the Banksfailureto complyconstituted “active concert and participation” with the
Judgment Debtors’ defiance of this Court’s judgmereking the Bankdiable for contempt
under Federal Rule of Civil Procedure 65(d)(2).

Accordingly, Assignee seeks an estimaib0,730,325.6/h damages, equivalent to the
statutory damages availahlader the Lanham Act for the Judgment Debtors’ jésD
infringement of Plaintiffs’ trademark®kt. No. 209, Memorandum of Law in Support of the
Contempt Motion (CM Br.”), at 4), plusthevalue of the funds that the Judgment Debtors
transferred out of their accounts since the TRO, due to the Banks’ “completadidaghe
Asset Freeze ProvisioigCM Br. at 3.)

Assignee is careful to note that its total damages calculatfanconservative estimate of
the damage the Banks have caused to Ndgit) That is because Assignee further claihat
the Banks are in contempt of the Discovery order in light of the production defidenutimed
in Assignee’s April 5, 2019 letter, and that secondary contempt obscures the thlldfreee

Judgment Debts’ postTRO misconduct.Assignee askhis Courtto “presume . . . these
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missing documents are at least as damaging to the Banks’ position as the dethatevere
produced,and requests an adverse inference to that effdcat 3.)

Finally, concurrent with their opposition to the Contempt Motion, the Bardde the
Conditional Motion, whiclseeksdiscovery and aavidentiary hearingllowing the Banksto
preserve their due press righs to gather evidence and be fully heard” on the question of
Assignee’s compensatory damages calculatiothe event the Court grants the Contempt
Motion. (Dkt. No. 249, 250.)Specifically, he Bankswvish to depose the experts that submitted
reports in support of the Contempt Motion. They alsek arorder directing Assignee to
disclosethe Asset Purchase Agreement underlying Assignee’s claim that it hasrastiimte

Nike’s and Converse’s trademarks.

2 Assignee submitted the AstsPurchase Agreement fiorcamerareview in response to the Conditional Motion.
(SeeDkt. No. 226.)
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DISCUSSION
THE REIMBURSMENT MOT ION IS DENIED.
A. Legal Standardfor Awarding Third -Party DiscoveryCosts and Expenses

Under the Federal Rules Civil Procedure, litigants issuing subpoenas “must take
reasonable steps to avoid imposing undue burden or expense” on nonpatids.Civ. P.
45(d)(1). Likewise, a court ordering a nonparty to comply with a subpoena “mustt fjtiode
nonparty] . . . from significant expense resulting from compliana’ R. Civ. P.
45(d)(2)(B)(ii). However, the responding party’s right to such protection “does not mean that the
requesting party necessarily must bear the entire cost of complidnae’Honeywell Intern.,
Inc. Sec. Litig.203 F.R.D. 293, 302-3 (S.D.N.Y. 2003).

First, “only reasonable expenses are compensable” under RuleadsldHarbor Marina
Corp. v. Wells Fargo Ins. Servs. of Or., Indo. 9¢v-3855, 2018 WL 1701944, at *4 (E.D.N.Y.
Mar. 31, 2018) (quotin@&E Real Est. v. Avison Young-Wash., D.C., | BC7 F.R.D. 313, 316
(D.D.C. 2016)). “The determination of . . . reasonableness is committed to the sound discretion
of the trial court,” {d.), and the non-party bears the burden of demonstrating that its costs and
expenses were reasonabtere Aggrenox Antitrust LitigNo. 14md-2516, 2017 WL 4679228,
at *2 (D. Conn. Oct. 18, A7) (citations omitted)

Second, everf the respondent’s feesd expenseare reasonablender the
circumstancescourts frequently consider thrisetorsto determinavhether cosshifting is
equitable “whether the nonparty actually has an intereshé&outcome of the case, whether the
nonparty can more readily bear the costs than the requesting party and wieeliigation is of
public importance. Honeywel] 203 F.R.D. at 30&itations omitted).Other equitable

consideration may be relevaag well; for example, aonparty may be required to bear some o
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all of its expenses on the basis of “the [non-party’s] degree of good faith” in responding to the
subpoenaAggrenox 2017 WL 4679228, at *11 (citations omitted).

B. The Moving Banks Fail to Demonstratethat Their Costs and Expenses Are
Reasonable.

The Moving Banksproduced?,390 documents, which contained over 20,510 pages of
information, and now seek $1.22 million for their trouble. (RM Br. af)4A6careful review of
the record does not justify the Moving Bah&89-perpage request

1. The Banks’ Comitance Efforts Were Inefficient and Duplicative

To begin with, the Motion and accompanying declarations do not justify the enormous
number of hours each Banks’ employees spent collecting and reviewing documerets befor
passing them off to White & Case. For example, from November 15 to December 28, 2018, one
CCBHeadquarters Deputy Chief Manager spent 448 hours — more than eleven 40-hour work
weeks in aig-week time period — just “Reviewing [and] auditing gathered documents.” (Dkt.
No. 197-1, Lei Decl. Ex. A at 14.) This expenditure of labor might be reasonable on its facts
were theDeputy Chief Manager not one of over 150 CCB employdesbilledtime to
subpoena compliance efforts that produced fewer than 2,000 docuntegsio)f

CCB was not an olier. More than 8BOC employeesilled time to “reading” or
“reviewing” the subpoena itself.SéeDkt. No. 201, Li Decl. Ex. A.)And 470 employees of
ICBC spent over 6,800 hours to produce 409 documents — close to 17 hours per doche®ent. (
Dkt. 198, Zhou Decl.)

Although the Banks do not offer (and | cannot fathom) the business justificatian for

financial institutions notmaintainingcentralizedrecords, appreciate thadome of the

3 There are other dubious aspects of CCB'’s accounting. For instancep&¥ees billed exactly 100 hours to
subpoena compliance. (Dkt. No. 19/ ei Decl. Ex. A.) The odds are low.
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documents requested by the subpoenas were scatteredvaciass lank branchesand that
collecting hard copy documents is never the easiest task. Perhaps recdbrisimgrtcomings

of the record submitted with the Reimbursement Motion, the Moving Banks submitted four
additional declarations with their brief opposing the contempt moti®eeDkt. No. 248,

Banks’ Response in Opposition to the Contempt Motion (“CM Opp. BR.”) at 57-60; Dkt. Nos.
239, 242, 244, 245.) But those sworn statements do not explain why it took so many people so
many hours to prodecso little. Indeed, it is still a mystery to this Court how many documents
were actually collected prior to the Banks’ internal review.

The billingrecordssuggesthat theMoving Banks are asking this Court “to pass along
expenses for work that was unnecessarthat could have been done less expensively” to
Assignee.Kahn v. Gen. Motors CorpNo. 88¢v-2982, 1992 WL 208286, at *2 (S.D.N.Y. Aug.
14, 1992). That is not reasonable, and that is not allowed under Rule 45.

2. The Banks’ Efforts Ignored Assignee’s Most Burdensome Requests.

Thedeclarations show that many of the searches whithlly causedhe Banks to
complain of “undue burden” were not performed at all. For example, ICBC only “conducted
electronic searches using information in the ICBC Sehpthat could support searchas the
various databases available to ICBC.” (Dkt. No. 244, Zhou Decl. 1 7 (emphasis added).)
Because it was “impractical, CBC did not conduct searches using the 778 email addrasses o
the 2,361 allegedly infringing welbeslisted in the subpoenasld(f 8.) Likewise, BOC did not
search its databases using the 88&gment Debtor names listed in each subpoena. (Dkt. No.
239, Li Decl. § 11.) And CCB did not search its account database for any of thaddnesses,
websites, or names providbg Assignee (Dkt. No. 245, Lei Decl. {9 8-10.)

What is morenone of the Moving Banks’ that submittegpplemental declarations

attemptedo search for email communicatiobstween Bank employees and any of the
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Judgment Debtors. (Dkt. No. 239,Decl. [ 3537; Dkt. No. 242, Y. Zhou Decl. §20; Dkt. No.
244, Zhou Decl. 1 24; Dkt. No. 24kei Decl. 11 224.) Negotiating search terms, identifying
email custodians, and weeding out non-resporeivailsare somef the most timeconsuming
stageof 21st-century document discover@f. Zubulake v. UBS Warburg LL.€17 F.R.D. 309,
320 (S.D.N.Y. 2008 The Banks skippethem all

Thatis not to say that thieloving Banks violated the Discovery Order or should be held
in contempt for fding to conduct searches for every item listed in Assignesisminous
subpoenattachments (Seesection IIC, infra.) Rather, it shows thaihe Moving Banks did not
run some of the most cumbersome seardeesandedby the subpoenatue to technical
limitations(e.g, BOC and CCB did not try to figure out who “Linda” and “Linda K” referred
to). As nonparties, the Moving Banks were not necessarily required to turavargmrock,
restore every backup tape, or interview every employee that may have beemdveitimone
of the Judgment Debtors over the past decade to avoid a finding of con@mptS Bank Nat.
Ass’n v.PHL Variable Ins. Cq.No. 12¢v-6811, 2012 WL 5395249, at *4 (S.D.N.Y. Nov. 5,
2012) (“Rule 45 directs courts to minimize the burden onpeoties.”). But the Banksfailure
to address eachf Assignee’sequestsindercuts their claim that compliance actually
necessitated thousandf hours of employee time, andlpmakes it more difficult for this Court
to understanevhy the Moving Banks’ ompliance wasocostly.

3. The Banks’ Convoluted Production Process was Unnecessary.

The Bankdurtherargue that their costs were reasonable in ligtheferculean effog
necessary to produce documentsompliancewith China’s cybersecurityand baking laws.
(RM Br. at 11.) White & Case “devise[d] a document production process” whereby the Banks
produced documents to the MOJ, which produced them to the DOJ, which produced them to

Assignee- although nothing in the Cybersecurity Law requires either government ageamty
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asa courier on the Banks’ behals€eChung Decl. 1 9, 14.) Then, each Bank reviewed
thousands of potentially responsive documents pursuant to “significant internal review
processes™* despite the fact that White & Case rereviewed the documents befidiagéhem
to MOJ. (d.f 15; RM at 11.)

Although that process sounds reasonable and diligent, nothing in the voluminous record

convinces me that every step in the Banks’ “rrstiéip document transmission process’s
actuallyrequired by Chiese law.(Id.) The Banks are not entitled to create obstacles, such as
adopting an absurdly cautious interpretation of Chiteseand then collect a fee for
overcominghem

All that the Chinese Cybersecurity Law directed Banks to do was conductsecurity
assessment” before producing customer information “to overseas parSegDk{. No. 251,
delLisle Decl. Ex. B43, Cybersecurity Law, Art. 37 According to the Moving Banks’ Chinese
law expert, Professor Jacques deLisle — whose opinion the Banks only offered tohjastify t
reimbursement request after Assignee accused them of being in contempt ottleaurt —
language required the Bankssiagbmit theproduction “to a national security evaluation by state
authorities” pior to transmission. Id. f 95.)

The text of the Cybersecurity Lawombined with Mr. Delisle’s opiniomay justify the
Moving Banks’ costs associated with MOJ’s review of the production before the Samtkse
documents to Assignee — assuming the Banks compensated MOJ for.it8titibat is all they
reasonablyustify. TheMoving Banks may not charge double (or triple) for unnecessary

security assessments, although #ggiroachwould explain whytie Moving Banks do not say

whether their own employees, their outside counsel, or the MOJ was responsiide”sarcurity
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assessment” required by the Cybersecurity Law, nor do any of the Banks'tsugppor
declarations and exhibissaly what that assessment entailed

The Moving Banks’papers also failo explainwho redacted ensitive information from
many of the documents submitted with the pending motisas,(e.g.Dkt. No. 206, Lee Decl.
Ex. 8; Dkt. No. 246, Yun Decl. Ex. B-J4and whether those redactions were made pursuant to
the Cybersecurity Law or the confidentiality provisions in this Cotttective Orde(Dkt.

No. 188 1 4).It is therefore impossible for me to tell which of thesends of document review,
document redaction, and document transmission were purportedly mandated by the
Cybersecurity.aw — and whth were supertious.

Finally, Mr. deLislés declaratiorrefutes Assignee’slaim that, “theBanks’ would not
have been able to respond to the Subpoenas” without folldhangparticulaproduction plan.
(RM Br. at 11.) According the Moving Banksivn expert, thgroductionprocessvasnothing
more tharfan understandable and promising approach prohibited by Chinese law . [that]
has the virtue of providing the banks with the approvailt least acquiescenad an
authoritative Chinese institutidn(deLisle Decl. 196.) There is a wide gulf between a course of
action that is “not prohibited” versus one that is “necessavif."deLisle’s analysis»@lains
how MOJ review is consistent with Chinese law and policy, but it does not describet thfe sor
“l egal impediment” to a third party&ibpoena compliancesdchas abinding confidentiality
agreemerst and injunctions which, if lifted by the third party, entittdhem to their feesin re
First Am. Corp, 184 F.R.D. 234, 240 (S.D.N.Y. 1998).

The record reveals a number of costly additional steps in the production ghatdabe
Banks undertook at their own discretion. Because costs resulting from “decision day a

behalf of the non-party” that do not flow directly from a Rule 45 subpoena are not recaverable
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Sands Harbor Marina2018 1701844, at *The Moving Banks have not provided this Court

with grounds to conclude that their costs and expenses incurred responding to the Subpoenas
were reasonable under the circumstaneesompensable under Federal Rule of Civil Procedure
45.

C. The Equities Weight Againg CostShifting.

The Banks could still obtain reimbursement for a reasonable suliketralequested
costs and expenses if the equities demandeske, e.gDow Chem. Co. v. Reinhartlo. M8-

85 (HB), 2008 WL 1968302, at *2 (S.D.N.Y. Apr. 29, 200Bjpowever the equities do not favor
costshifting in this case.

The first equitable factao consider when determining whether cglsifting is warranted
is whether the nonparty has an interest in the celemeywel] 203 F.R.D. at 303. Nonparties
mayhave arinterest where they were involved in the underlying conduct giving rise to the
litigation. For example, iDow Chemicalmy late colleague, Judge Harold Baer, found that a
third-party law firm was not a “quintessential, innocent, disinterested bystaiodiye
underlying litigation because it had provided legal advice to the plaintiff's courtienpéhe
failed mergethat was the subject matter of the ca2608 WL 1968302, at *1 (internal citations
and quotation marks omittedyee also Fist Am, 184 F.R.D. at 242 (requiring accounting firm
that had advised defendant and been named in related litigation to bear its own costs).h Althoug
cited by Assignee, that line of cases is inapposite here: there is no all¢igatittre Banksvere
involved with, or even aware of, the Judgment Debtors’ infringing congliat to the litigation
Therefore, this factor favors the Banks.

Second, the Banks are in better position to bear the purported $1.22 million cost of
compliance.Each of the Banks & large inancial institution withbillions of dollars in revenues

and trillions of dollars in assetsS¢eNagin Decl. Exs. 87-92.) One court in this district denied
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a nearly identical reimbursement requegt the range of $1.06 to $1.29 milliorfrem a law

firm reporting $300 million in gross revenues, noting that the firm had produced “no pezsuas
evidence that the compliance costs are out of line with what would be typical foratyonp
witness in complex commercial litigatiorChevron v. DonzingeiNo. 11ev-0691, 2013 WL
1087236, at *33 (S.D.N.Y. Mar. 15, 2013ge also In re World Trade Center Disaster Site
Litig., No. 21MC-100, 2010 WL 3582921, at *2 (S.D.N.Y. Sept. 14, 2010) (nonparty receiving
$300 million in federal grants was “equipped to shetjdiscovery] costs)Sun Cap. Partners,
Inc. v. Twin City Fire Ins. CoNo. 12¢v-81397, 2016 WL 1658765, at *8 (S.D. Fla. Apr. 26,
2016) (equities did not support awarding costs to “a large corporation with sighdgsets”).

So too herewhen canpared to each Bank’s annual revenue and total assets, $1.22 million is not
an undue burden that favors cost-shifting. This factor favors Assignee.

The third factor is the public interest. It is well established that this factorsfawst-
shifting where “litigation involves a purely private disput&)S Bank 2012 WL 5395249, at *4.
However, courtsn this Circuit routinely grant motions for injunctive relief in trademark cases on
the grounds that claims brought under the LanAatmimplicatea “strang interest in preventing
public confusion.” Juicy Couture, Inc. v. Bella Intern. Lt®30 F. Supp. 2d 489, 505 (S.D.N.Y.
2013) (quotingProFitness Phys. Therapy Ctr. V. Pro—Fit Orth. & Sports Phys. Therapy P.C.
314 F. 3d 62, 68 (2d Cir. 2002)). Here, the public has an interest in the underlying Judgment
Debtors’ conduct, whickveighs againstostshifting; but, the publits interestin a third party’s
subpoena comglnceis substantially less than its émest inenjoining actual infringement,
which suggestthatthe Banks should pay their own costs. Accordingly, this faamowly

favorsAssignee
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Further equitable considerations weigh in favodefiying the Reimbursement Motion
This case involvea patterrof counterfeitinghatcontinuedfor yearsafter the Banks received
the TRO and the PI Order. It continued after Judge Schekentiégred the Default Judgment
2015. And it continued after this Court entered the Final Order holding the Judgment Debtors i
contempt and enjoining anytird partyfinancial service providetdrom aiding the Judgment
Debtors’ infringing conduct. (Dkt. No. 62 1 4.) With each of those or&aitiffs and
Assigneeupdated théist of enjoined persons, account numbers, websites, and email addresses,
and provided prompt notice to each of the BaniSeeCM Br. at 1.)

Despite having thability to monitor (and, at least in BOCOM'’s case, freeze) the
Judgment Debtors’ accounts, the Moving Banks chose to do ndthingarly four years, other
than repeatedlglaim that thisCourt had no authority to enforce its judgments or Assignee’s
subpoenas against the Chinese branches. Only after Judge Freeman rulethagainghe
Subpoena Order did the Moving Bardaually deploy their internalontrol measures against
the Judgment Débrs accounts. (Dkt. Nos. 157, 158, 159, 160, 1849d theMoving Banks
used the tools at their disposal earligncluding tracking the Judgment Debtors’ accounts,
limiting their ability to open new accounts, gnd some cases)tercepting their crossorder
transactions (Dkt. No. 157 f5xkere would have been fewer accounts to search, fewer
transactions responsive to the subpoenas, and fewer documents to collect. Instead, the Movin
Banks declined to take proactive measures that would have limited the burdens imptised by
subpoenas.

The Banks had every right tesist complying witlithe Court’s orders and tiessignee’s
subpoenas. Indeed, the Second Citedi¢cisions irfGucciand Tiffanydemonstrate that

Chinese bankranchesad substantial grounds objectto this Court’s ordersBut the Banks
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also knew that the number of documents responsive to Assignee’s subpoenas woaklgrgw

as the Judgment Debtors’ continued to freely use their accounts. By standing on their lega
argumentswhile doing nothing to address the ongoing misconduct of the Judgment Debtors, the
Banks acted as if there was no chatiatthey would lose the jurisdictional argument. That
attitudewas especially cavalier in light of Jud8allivan’s decision on remand é&xercise

jurisdiction over BOC irGucci, 135 F. Supp. 3d 87, 104 (S.D.N.Y. 20158%(ctci II') —two

years before Assignee served subpoenas in this case.

Even if the Banks did not violate any of this Court’s orders by refusing to freeze the
Judgment Debtors’ accounts, their inaction allowed the number of relevant tiamséand
documents) to multiply foiive years after the TRGncludingone yeafterthe Bankgeceived
the subpoenas. On top of that, the Banks missed the production deadline in the Disodeery O
at leastn part due to their insistence on following an unnecessary and convoluted document
delivery procesé.

By seeking reimbursement, the MoviBgnks hope to collect windfall fees generated by
their own refusal to cooperate in a timely fashion, a$ agetheir refusal to mitigate the ¢to®f
subpoena compliance In doing so, they forget what one district court observed wheg denyin
costshifting to a third party that had taken over a year to comply with a subpoena, only doing so
after three court alers the Second Circuit does not revdd scorched earth tactics” and
“hardball litigation strategy.’/Aggrenox 2017 WL 4679228, at *11 (alterations and internal

guotation marks omitted).

4 Indeed Assigree informed thiourt on January 14, 2020 that the Bawksestill producing documents
responsive to the subpnasbut hadyet to satisfy all bAssigneés requests (Dkt. No.267.) That too suggests
that reimbursement is inappropriate in this instance.
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The equities do not favor an award of costs and expensesNtmving Banks. The
Reimbursement Motion ISENIED.

Il. THE CONTEMPT MOTION IS DENIED.

As the judgment creditor, Assignee argues that the service of the TRQ Qhaels, the
Default Judgment, and the Final Order on the Banks’ New York branches waensttb
require the Chinese Basikofreeze the funds of the Judgments Debtors held inlir@ches in
China Chinese — andritically, that each of those orders appliadt just to the Debtors, btd
the Banks as wellThere is no dispute that the Banks didinohediatelycomply with those
orders Assignee therefore asksis Court to find the Banks in contendpt failing to freeze the
funds, as well as for failure to comply with the Court’s discovery orders.giessiclaims $150
million in damages.

The Banks arguenter alia, that the Contempt Motion must be denigecause(i) the
assetestraintsever clearly and unambiguously applied to the Bafiksone of the asset
restraintscould have bound the Chinese branches under New Y@é&fsatate entityrule, (iii)
it would violate fundamental principles of due pgss to retroactively apply the asset freeze
provisions against the Banks; and (vi) the Banks have substantially complied witls¢bgddy
Order, thus, therareno discoveryelated groundfor finding them in contempt. (Dkt. Nos.
243, 248y Notably, the Banks do not argue that this Court lacks personal jurisdaditiney
did for purposes ofliscovery thatissue was settleloly two prior orders of this Court.

Assignedfailsto establish that anyf the asset restraints wayeareenforceable against

the Banks’ ChinesBranches No judge of this Couever contuded thathe asset restraints

5 The Banks filed two briefs opposing the Contempt Motion, one for all sik8¢Dkt. No 248) and another only
for ABC (Dkt. No. 243). As discussed in this order, the arguments raigled two briefs are substaaity
similar.
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werebinding on the Banks, amsssigneenever moved to compel thobeanchego complywith
the restraints. Yatow, Assigneeclaims that the Banks have been violating tbourt’s orders
since 2013, and are responsible for statutory damages arising from evefrinfatigement by
the Judgment Debtors since. That is inside-out. The Contempt Motion is denied.

A. Legal Standard

A contempt ordeis a “potent weapoto which courts shouldat resortwhere there is a
fair ground of doubt as to the wrongfulness of the defendant's condudg.V. Allied Vision,
Ltd., 65 F.3d 1051, 1058 (2d Cir. 1998)ternal quotatn marks and citations omittedyor a
contempt order to issue, the movanist establish(1) the order theontemnor failed to comply
with is clear and unambiguous, (2) the proof of noncompliance is clear and convinci(®), and
the contemnor has notligiently attempted to comply in a reasonable manieston Cap.
Advisors, Inc. v. PT Bank Mutiara, TbK38 F. App'x 19, 21-22 (2d Cir. 201@8)ting King, 65
F.3d at 1058.) An order is “clear and unambiguous” when it leaves “no uncertainty in the minds
of those to whom it is addresse#iéss v. NJ. Transit RailOperations, Inc.846 F.2d 114, 116
(2d Cir.1988), who “must be able to ascertain from the four corners of the order pretiael
acts are forbiddenseeDrywall Tapers, Local 1974 v. Local 530, Operative Plasterers Int’
Assn, 889 F.2d 389, 395 (2d Cir.198@grt. denied494 U.S. 1030 (1990).

B. The Banks are Not in Contempt of the Asset Restraints

Assigneeclaims that the Moving Banks “collectivelyolated the Asset Freeze
Provisions 36,000 timesal individual acs of contempt — totaling $69,000,000.” (CM Br. at
33.) To arrive at that figure, Assignee added up the value of every transaction tinagcbicc
eachenjoined account beginning the day that the accounts were purportedly added to the list of
enjoined websites. (Dkt. No. 21Reclaration of Edwar@oyle (“Boyle Decl”) 11 2963, 66-

67.)
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These calculationassuméhat as soon as the Banks’ New York branches received notice
of the Court’s orders, the BankShinese branchesere bound by the asgsestraintsherein.
However, neither the law governing cross-border injunctionsheorecordsupportghat
premise. And instantaneousompliance isa draconian standard to apply to namies.

The Banks are not in contempt of the asset restraints for the following reasons.

1. The Asset Restraints Are N@lear and Unambiguous.

Prior toentering theébefault Judgmenthis Court entered five assestrains freezing the
Judgment Debtat assets, andurporting to bindany third paties acting in concert or
participation vith any ofthem. . . including third party financial service providers, receiving
actual Notice of this order by personal service or otherwise€ (TRO { 11; PI Order  4ee
alsoDkt. No. 19 Ex. 1 1 4; Dkt. No. 24 Ex. 1 1 4; Dkt. No. 27 Ex. 1 § 4.) This Cdunz
Orderused the same language. (Dkt. No. 62 1 4.)

Reading these orders together, and considering that the third party Banks had no input
into the languagéheren, this Court cannot conclude that the Orddesity and unambiguolyg
bound the Banks. The injunctions contain “no language within [their] four corthats”
prohibitedthe Chinese branches from continuing to service their customers’ accousts.
O’Rourke 943 F.2d 180. 189 (2d Cir. 1991). Accordingly, the Banks cannot be found in
contempt of the asset restraints.

a) The asset restraints do not clearly and unambiguously apply to the
Chinese Branches.

Since first reeiving the TRO and thel Order the Barks have hadyood reason to
dispute the applicability of the asset restraint provisions to their Chinagseli&s. Ta
discovery provision of thPl Orderidentified BOC (and no other Banlgs a “Third Party

Financial Service Provider” requdé¢o comply with Plaintiffs request¥he assetestraint
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provision, in contrast, did nadentify any“third parties acting in concert and participationth
the Judgment Debtors to whono#e restraints applie@I| Order 1 8, 9.)

The Baiks made it clear to Plaintiffsn December 201that they did not consder
themselvedound by the omls, seting out several objections to any future attempt to enforce
the orders in mainland China, including lack of personal jurisdiction, New Y s&jsdfrate
entity’ rule, and principles of international comity. (Nagin. Decl. Exs. 17, 20.) Althdwgh t
Plaintiffs obviously considered those objections meritless, they never moved thécGmmpel
enforcement of the asset restraints against the Chinese Braitiaésontemporaneous record
further supports the conclusitimt theasset restraints were not “specific and definite enough to
apprise those within [their] scope of the conduct that is beingnibes.” In re Baldwin-United
Corp, 770 F.2d 328, 339 (2d Cir. 1985).

Moreover, an injunctiors not “clear and unambiguoud’ two sides disagree abdtg
geographic scope, and the Court does not settle the dispaydatarruling based on such an
injunction “must construe any possible ambiguity” in the text of the order againsriyevho
“drew the order, chosé¢ language, and presented it to the judge for approsal/’by
Versace, Inc. v. Gianni Versace S.p8¥. F. Supp. 2d 281, 291 (S.D.N.Y. 2000).Versace
the defendant argued opposition to a contempt motion that adeyenjoinng future trademark
infringement, applied onlwithin the territorial boundaries of the United StatdsAlthough
both sides briefed the issue, the court did not amend its order to “definitively adoptidetser s
argument.”d. On that record, my former colleague, Judge Leisure, found thsetlsaceorder
did not apply extraterritorially and denied the contempt motthrat 292.

Versacdorecloses any argument by Assignee that the asset resaajhisd to the

Banks, becausé¢ Banksandthe Plaintiffs treated thasset rstraintsas though they did not

34



apply to the Chinese Branches, and this Court nde@ded the issue(See, e.gNike lat*1-2.)
Indeed Plaintiffs specifically advised judge Sdhelin in 2015 thathe DefaultJudgment —
which containedhe same assetsteaint languageasthe prior injunctions — “is not an order
against the Bdgs.” (Dkt. No. 42, at 3.)If anything, Plaintiffs’pag representations provike
opposite of Assignee’s current position: the orders clearly and unambiguously did nbiebind t
Banks.

WhenPlaintiffs forfeited their chance to get a clear and plain statemeim¢ atbpe of
the assetestraintsthey also compromised Assignealsility to use those restraints later as a
bags for the Contempt Motion.

b) None of this Court’s orders adequately identified the accounts that
the Banks were required to freeze.

Assigneeclaims it is entitled to contempt damages beginning the same day each of this
Court’s orders were issued, based on neatly compiled exhibits submitted alongsidetémepT
Motion listing the enjoined accounts, websites, and email addreSseBofyle Ded., Exs. t 3.)
But those exhibits were not attached to the orders signed by this Court, and theypiserved
on the Banks prior to the Contempt Motion.

Nor did the Court’s original orders, which the Plaintiffs drafted, identify eacbusat
subjectto the asset restraintgherebyfailing to provide the Banks with notice girecisely
what acts are forbiddenSanders v. Air Line Pilots Assoc., Intl73 F.2d 244, 247 (2d Cir.
1972). Assignee claims damages relating to transactions in dozens of accountdaiasit ¢
were frozen by the TRO on November 14, 2082¢, e.gld. 1 32 & Ex. 1.) For example,
Assignee’s forensic analysis traces 1,331 unlawful transactions to tiked@G#unt ending -
5541 by adding up every transaction that occurred between November 14,tB@lkfate of the

TRO, which identified -5541 as one of the Judgment Debtors’ accoants the date of the last
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transaction in theaount— October 19, 2018.1d. { 32.) But Plaintiffs only included two
account numbers in the TRO signed by Judge Scheindlin, and neither was the ICBC account i
guestion. (Dkt. No. 3 § 12.) So Assignee has no basis to say, as it does in the Contempt Motion,
that the Plaintiffs gave the Banks adequate notice of the accounts enjoimediraetthey
served the TROThis Court cannot and will not order retroactive application of orders that
plainly did not contain information necessary to ensmfercement

The same goes for tip®st-TRO asset restraintsAssignee suddenly seeks contempt
damages for the Banks failure to comply with this Court’s orders. Yeiptidentifying all of
the purportedlyrestraired accounts in the text of their proposed injunctions, Plaintiffs and
Assignedlid notgive the Banls the notice and specificity needed to ensure compliaBeelLau
v. Meddugh 229 F.3d 121, 123 (2d Cir. 200Q)will not awardcontempt damages relating to
all the accounts now identified in the Boyle Declaratiased on thesacomplete ifunctive
languageaused by Plaintiffs- not least because “it is impossible for apelfate tribunal to know
precisely what it is reviewing” when a lower cofintds contempt based on an ambiguous order.
Fonar Corp. v. Deccaid Servs., In883 F.3d 427, 430 (2d Cir. 1993).

Because¢he TRO, the PI Orders, and the Final Order do not clearly and unambiguously
identify the accounts to be restrained, the Banks cannot be found to be in contempt of those

orders®

6 The Default Judgment, diited by Plaintiffs, is vague and ambiguous for the same reasonuggattp to freeze
“other of Defendants’ Assets that Plaintiffs identify in the futu¢Bkt. No. 49 § 11.) In other words, the Default
Judgmat refers to account®-be-namedlater. On its face, thalatnguagedoes not identify any accountsthin the
four caners of thénjunction
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C) The asset restraints do not clearly and unambiguously apply to the
Banks.

Nor dothis Court’s asset restrairggpressly identif the Banks by nama&s enjoined
parties Assignee argues that this Coarayenforce the restraints againtlse Bankdecause: (1)
under Rule 65(d)(2Yherestraintshindto all thosewho receive acial notice of the restraints and
are“in active conceror participation” with the Judgment Debtors; and (2)Bhaks “acted in
active concert with Judgemebebtorgby] allow[ing] them to continue to conduct ordinary
banking transactions as part of their counterfeiting operations.” (CM Br. at 1.)
Rule 65 does not stretch that far. Rather, the rule “is designed to codify the cdéammnon-
doctrine ‘that defendants may not nullify a decree by carrying out prohibitethastigh aiders
and abettors, although they were not parties to the original proceedrtor's Assocs. v.
Reinert & Duree, P.C.191 F.3d 297, 302-d Cir. 1999). The “active concert or participation”
languageaepresents “an exception to the general principal that a court cannot make a decree
which will bind any one but a party.fd. at 302 (internal quotation marks omitted). For that
reasongourtsseeking to hold a nonparty liable for contempt onamtit’e concd” standard
require clear and convincing proof of coordination between the enjoined party and theéynonpar
One courtecentlylisted examples dfactive concert or participationecognized in this
Circuit:
“cases where an enjoined party is substantially intertwined with-@auty, including
the shareaccupation of office space, payment of employee expenses between the non-
party and enjoined party, considerable control by the enjoined party over the nds-part
operations, and other substantial interconnections . . . .”
John Wiley & Sons, Inc. v. Bo@log Books, LLC327 F. Supp. 3d 606, 638 (S.D.N.Y. 2018)
(quotingln re Sledziejowskb33 B.R. 408, 424 (Bankr. S.D.N.Y. 2015). None of those scenarios

describeghe relationship between the Barskglthe Judgment Debtorg.i$ thusnot clear and

unambiguous to this Court — and therefore could not have been clear and unambiguous to the
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Banks —thata Rule 65 order binding those in “active concert and participation” with an enjoined
defendant extais to that defendantisark.

Courts in this districhaverepeatedlyejectedthe argument that bank is'in active
concert and participation” when it providesitine banking activities an enjoined partyln
Motorola Credit Corp. v. UzarB78 F. Supp. 2d 205, 210-13 (S.D.N.Y. 201138, court rejected
the same interpretation of Rule 65(d)(2) now forwarded by Assignee, opintrig thauld
unduly stretch the language of the Court’s Order to find that continuing to engagéie r
banking transactions can be turned into ‘active concert or participation witjtieesl
parties]’ simply through ‘notice of [the Court’s] ordef psset freeze].ld. at 210-213. The
same reasoning carried the dallstar Mktg. Grp., LLC v. 158No. 18ev-4101, 2019 WL
3936879 (S.D.N.Y. Aug. 20, 2019%hen the court could not “conclude that a third-party who
merely holds the Defaulting Defendants’ assetghich may be wholly unrelated to the
counterfeiting atssue in this caseis by definition ‘in active concert or participation’ with the
Defaulting Defendants.d. at*3. Those cases suggélsat “active concert or participatiomns
something more than account managenretite ordinary coursewhichis wha the Banks stand
accusedf in the Contempt Motion.

For that reasonhe Second Circuit'solding inGuccithata district court “need not have
persaal jurisdiction over nonparties to issue a preliminary injunction requiring a pdongebe
to refrain from moving assets% no help to Assignee. (Dkt. No. 264, Reply Memorandum of
Law in further Support of the Contempt Motion (“CM Reply”), at 9 (qngpGucci 768 F.3dat
129-30).) The courtin Guccispecifically said thaany such injunction only “sgrain[s] the
conduct of nonparties” to the extent those nonpaatiésin active concert or participatiavith

an enjoined party” — directly quoting tsame standarithatcourts have refused to apply to a
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nonparty bank’s maintenance of an enjoined paegcount Id. Assignee’seliance orGucci
to support a finding of contempt begs the questigmesumeshat the banks are in “active
concert or participation” without pointing to any conduct that courts in this Chaug
recognized as “active ogert or participation.”

FurthermoreAssigneeadoes not cite a single case in which the court naafiteding of
contemptagainst a ban#cting in the ordinary courdmsed oran“active concert or
participation” theory 4et alone a foreign branch of a bank that was only personally served at its
New York location. $eeCM Reply at 9.)

In Arista RecordsLLV v. Tkach122 F. Supp. 3d 32 (S.D.N.Y. 2013)dge Nathan
clarified that an existing preliminary injunction appliecatointernet service providdrat had
aided and abetted trademark infringement bypfiov[ing] the performance” of the enjoined
party’s infringing websitesfter the provider received actual notice of the ordigerat 3. She
made no finding of contempt.

In Pittman v. Aswasn Restaurant Group, LIN®. 11ev-2259, 2012 WL 505920 (S.D.
Cal. Feb. 14, 2012 court in the Central District of Californgranted a unopposednotion to
compel compliance with a TROnot a contempt motion — against a bank branch located within
its jurisdiction

Finally, inReliancelnsurance Company. Mast Construction Compang4 F.3d 372
(10th Cir. 1996),the Tenth Circuit reversed a district court’s denial of a contempt motion tgains
a bank located within its jurisdiction where the lower court had applied an incitec ego,
collusion, or identity of interest” test to ass#ss bank’s “active conceor participatiofi with
an enjoined partyd. at 377 Remanding the matter for further proceedings, the court noted that,

while the bank could be held in contenfpémployees had extended credit to the enjoined party
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four days after receiving actuabtice of the order, plaintiff would nonetheldase “significant
hurdles” before it could prevail on its contempt motidah.

Each of theséhreecases equaséactive concert and participation” with “aiding and
abetting” Arista, 122 F. Supp. 3d at 3Bjttman 2012 WL 505920, at *IReliance 84 F.3d at
377. However, this Court can orflpd that the Banksidedand abetdif Assigne mustes
proof that the Banks “provided substantial assistance to advance the [underlysihg tort
commission.” Bigio v. Coca-Cola C9675 F.3d 163, 172 (2d Cir. 2012). The Contempt Motion
does not addredbat requirement.

Assignee ggues that the Bds are bound under the “active concert and participation”
language in th®©rders becausthe Julgment Debtorgnjoyed‘continued access to their
accounts. (CM Reply at 9.) But the mere faicaccount access is not enough for this Court to
conclude that the Banks provided substantial assistance to further the Judgmerst Debtor
infringement schemggvenif Assignee had satisfied the other elements of aiding and abetting).
SeeMazzaro de Abreu v. Bank of Am. Cof5 F. Supp. 2d 381, 390 (S.D.N.Y. 2007) (“[T]he
mere fact that participants in a fraudulent scheme use accounts at a bank tatpetpeithout
more, does not in araf itself rise to the level of substantial assistance.™)

Because the Contempt Motion offers no proof showing that the Banks aided and abetted
the Judgment Debtors’ unlawful activity, tasset restraintdid not clearly and unambiguously
apply to the Bnks as entities “in active concert or participation” with the Judgment Delaiads
therefore, the Banks cannot be found in contempt of the asset restraints.

2. The Default Judgment is Not Enforceable Against the GeiBranches

The Default Judgmer@rde clearly and unmistakably states thdhis judgment is not
directed against the banks” and that “no enforcement proceeding . . . has been ingzted [a

the Chinese branches]Nikel, at *1-2. Thatwasan understatementNot only wagshereno
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enforcement proceeding against the Chinese Branches in this Court at thetim®efault
Judgment, no enforcement proceeding would have been pobsitéeisehe restraints in the
Default Judgmerareunenforceable against the Chinese branchesteforethis Court cannot
find the Banks in contempt of the faelt Judgment.

a) The“separate etity” rule bars postjudgmentestraint of assets
held in foreign bank branches.

For the duration of their involvemeint this case, the Banks have raised three excuses for
their noncompliance with this Court’s orders: lack of personal jurisdictionsdépatate entity
rule, and comityoncers. This Court addressed the personal jurisdiction and cangtyments
in theDiscovery Ordersconcluding that, at least for purposeslisicovery, the Banks were
subject to this Court’s jurisdictiomndthat compliancewith Assignee’s requests would not
offend pinciples of international comityThose orders were consistent with the Second
Circuit’s rulings regarding discovery and prejudgment asset restrai@iscitiandTiffany, as
well as the lower court rulings on remand in those caSes, e.gGucci Il.

However, no court has eveonsideredhe Banks’ third argumentthatthe separate
entity rule bargnforementof postjudgmenasset restrainsnd turnover orders against the
Chinese branchesWhen entering a default judgmentTiifany (NJ) LLC v. Qi Andrew, et al.
No. 10€iv-9471, 2015 WL 3701602 (S.D.N.Y. June 15, 20 5iffany II"), my colleague,
Judge Failla, specifically declined to address‘8eparate entityrule until the nonparty banks
in that case were “summoned to answer for assistiagvinlation of a district court’s
injunction.” 1d. at *13 (quotingNML Cap., Ltd. V. Rep. of Argentind27 F.3d 230, 243 (2d Cir.

2013)).
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This Court faces thatcenarionow. Once againhé Banks arguthatthe asset restraints,
including those in the Default Judgment, cannot bindii@ese Branches, becauseder New
York law:

The separate entity rule . . . provides that even when a bank garnishee with a New York

Branch is subject to personal jurisdictjots other branches are to be treated as separate

entities for certain purposes, particularly with respect to . . . article 52 posgmndg

restraining noticeand turnover orders . . . . In other words, a restraining notice served on

a New York branch will be effective for assets held in accounts at that branchlbut wil

have no impact on assets in other branches.

Motorola Credit Corp. v. Standard Chartered BagKk N.Y.3d 149, 158-59 (201&)Motorola’)
(internal citations omitted).

Motorolais squarely on point. There, a federal district coutérea a default judgment
against Turkish defendants, which includeset restraints pursuant to FRCP 65 and 69, as well
as CPLR 5222, enjoining “the [defendants] and anyone with notice of the order from selling
assigning or transferring their propertifotorola, 24 N.Y.3d at 157. The plaintiff, Motorola,
attempted to enfoe the restraistby serving the New York branch of a nonparty bank
headquarteredithe United Kingdom that “had no connection to . . . the underlying litigation.”
Id. The bank found no judgment debtor assets in its New York branch, though thesssetse
overseasld. The district court held that theéparate entityrule precludeerforcement of the
asset restraint on the foreign brancistorola Credit Corp. v. Uzgr78 F. Supp. 2d 205,
210-13 (S.D.N.Y. 2013).

On appeal, the Second Circuit certified questiorteedNew Yak Court of Appeals
regarding the continued viability of theéparate entityrule. SeeTire Eng’g and Dist. L.L.C. v.
Bank of Chinaltd., 740 F.3d 108, 117-118 (2d Cir. 2014)he NewYork Court of Apped

affirmedthat the rule precluded the enforcement of the asset restraints againsé$tanated

outside of New YorkMotorola, 24 N.Y.3d at 163After the decision itMotorola, the Second
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Circuit and tle lowercourt heldthat the postjudgment asset restraints were not enforceable
against non-U.S. branches of a foreign b&wde Motorola Credit Corp. v. Standard Chartered
Bank 771 F.3d 160, 161 (2d Cir. 201@he district court correctly concluded thtae separate
entity rule precludes the restraint of assets held in Standard Chartered ®agign
branches.”): Motorola Credit Corp. v. Uzari73 F. Supp. 3d 397, 401 (S.D.N.Y. 20{g8mé.
Courts in other districts in New York have applied the rule as \&&le e.g., Baltazaw.
Houslanger & Assocs., PLL®lo. 16€iv-4982, 2018 WL 3941943, at *11 (E.D.N.Y. Aug. 16,
2018) John Wiley 2009 WL 3003242, at *3 (listing cases citing tseparate entityrule).

Assigneecontendghat the* separate entityrule is irrelevant in this casbecause the
rule only shields assets in foreign bank branches where jurisdiction over the Baaged
solelyon the service of a foreign bank’s New York bran@@M Br. at 21 n.7 (emphasis in
original) (quotingMotorola, 24 N.Y.3d at 162).) According to Assignéecausehis Court
found specific personal jurisdiction over the Banks in tise®ery Orders, andbecause service
plusthediscoveryordersis more than service alone, the separate entitydods not apply tthe
postjudgment asset restraiimghis case

That argumenis a trifecta: wrong on the facts, contramyaw, andunworkable as a
matter of public policy.

First of all, Assignee’sclaim that this Court has already exercised personal jurisdiction
over the Banks for the purposes of attachment finds no support the record. Assigribatsa
the Discovery Ordardfirmatively establish this Court’s ability to ignore theeparate entity

rule and enforce the postjudgment restraints against the Chinese Brai@¥eBr. at 1920.)

" Motorola Il was not the first Second Circuit decision to recognize separate entityrule. InAllied Maritime,

Inc. v. Descatrade S/420 F. 3d 70 (2d Cir. 2010), the courtedlion the separate entity rule to hold that it lacked
jurisdiction over a bank account in France based on “the mere fact that a hah&vea branch within New
York.” 1d. at 74 (quotinglohnWiley, 2009WL 3003242, at *3).
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But Nike I did just the oppositeludge Freemaexpresslydeclined to say “whether anparty
ban can be required to impose an asset restraint held in foreign branches or to turn over a
customer’s foreigrheld assets.'Nikell, 349 F. Supp. 3d at 332 n.12. ANikelll was entirely
silent on the matter.

Second Assigne&s understandingfahe s@arate entityonflatesthe reach of turnover
ordersunder New York law with the scope of this Court’s authority to attach judgmeats to
judgment debtor’s foreign accountisr Koehler v. Bank of Bermuda Lt@®@11 N.E. 2d 825 (N.Y.
2009), the New York Court of Appeals ruled that Section 5225 allows New York courts with
personal jurisdiction over garnishee banks may use turnover codmmpelthose banks to
producestock certificates located overseaorder to satisfy the obligations of a judgment
debtor. Id. at 8282 A turnover order is a creature sihtestatutethatpermits a judgment
creditor to commence a special proceeding naming the person in possession of thaetjudgme
debtor’s personal property as a defendant, whether that person is the judgment detitod or
party. CPLR § 5225Assigneés argument that the postjudgment asset restraints are enforceable

in spite of the separate entity rule relies exclusiealiKoehler?

8 Another case cited in Assignee’s Reply briegdterson v. Islamic Republic of Ira876 F.3d 63 (2€ir. 2017),
offered for the propositiothatKoehlerallows*“a court sitting in New York with personal jurisdiction over a
non-sovereign third party to recall to New York extraterritorial assets owneddrgign sovereigyi also arose
in the context of a turnover petitiohd. at 73.

Assignee cites several caskat do not involve postjudgment seizofeassets held by third parties. For
example, irHotel 71 Mezz Lender LLC v. Fald326 N.E.2d 1202 (2010) the New York Court of Appeals
upheld a lower court’s “authority to order prejudgment attaches of tpeepy defendant . . . owned and/or
controlled.” Id. at 1208. That is entirely consistent with the Court’s orders ag tduigment Debtors, but has
no bearing on the Banks’ obligations in this case, or the applicabilihecfdparate entity rul8ee ale
Abuhamda v. Abuhamda36 A.D.2d 290, 290 (1st Dept. 1997) (prejudgment restraint of assetsrrethéfem
New York branch). This Court’s opinion 81E.C. v. Hede(tited at CM Br. at 165 also irrelevant to cross
border asset seizures; it only stands for the principle that courts “mayearuitable relief [such as an asset
freeze] against a person who is not accused of wrongdoing in a securitiegeaiot action where that person
(1) has received Hyotten gains; and (2) does not have a legite claim to those funds.” 51 F. Supg.2D6,
299 (S.D.N.Y. 1999). But there is no allegation that the Banks haped @y such gains in this case.
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Yet Koehlerdid not address the separate entity atlell, because the defeardt bank did
not invokeits protection That was wise strategy, becausegbparate entityule did not apply
in Koehlerfor threereasons napplicablenere theKoehlerplaintiff sought stock certificates,
not the contentsf a foreignbankaccountithe Koehlerplaintiff personally served subsidiary of
aforeign bank, Bank of Bermuda Limited (“BBL"), rather than a coequal brahcbmmon
parent entityand,lastly, BBL consented to the Court’s personal jurisdiction “as of the time that
Koehler commenced th@oceeding,” effectively conceding that the certificates were within the
court’s reach For that reasonhe Motorola courtrejectedthe argumenthatKoehleroverruled
the separate entity ryland reiterated thgadgment creditors oglrunup against the rule when
attempting to enforcaurnover order or asset restrainterseas againsparticularly in
situations involving attempts to restrain assets heldygraishee bank’s foreign branches.”
Motorola, 24 N.Y.3d at 161.

Finally, Assignee’s coreption of the separate entity ridl@vhereby a finding of specific
personal jurisdiction for discovery purposes operates as a hook to ensnare a bank’s offshore
assets- would ensure the very “undue disruption of routine banking practices . . . involv[ing]
[nonparty] banks subject to foreign laws and practitieatthe rule serve® preventMotorola
Credit Corp. v. Uzan288 F. Supp. 2d 558, 561 (S.D.N.Y. 2008)would also expostoreign
bank branches competing claimse. a withdrawal made locallyersus a judgment attached
from thisjurisdiction— and, relatedly, “the possibility of double liabilityiotorola, 24 N.Y.3d
at159. Without citation to any oipoint authority, Assignee asks this Court to gut a‘iital in
the context of international bankifigyhich encourages foreign financial institutions to “open

branches and conduct business in New Ydik.at158.
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Even if the facts of this case do present somgetaanrecognized exception to this
“firmly establisheal principle of New York lav,” Id. at 160, it would be manifestly unfair to use
contempt proceedings to resolve sunhiraportant issue of first impressisee Chao v. Gotham
Registry, InG.514 F.3d 280, 292 (2d Cir. 2008). This Cauitt not upend years of predent
recently reaffirmedy the New York Court of Appeals and ratified by the Second Circuit.

Becausehis Courtcannot enforcéhe asset restraints in the Default judgment under the
separate entity rule asated inMotorola, it alsocannot hold the Banks in contenipt their
failure to abide by those provisions.

b) The asset restraints in the Default Judgment are unenforceable
under the Federal Rules.

Indepeneéntly, the statutorglamages award in the Default judgment rendered th
postjudgment asset restraiotsenforceable. SeeDkt. No. 49 1 10, 11.)

Assetrestraints are valid onlgs long astheyare necessary tmaintain “the status quo
pending final determination” of an equitable clai@rupo Mexicano de Desarrollo S.A. v. All.
Bond Fund, Ing.527 U.S. 308, 325 (1999Dnce Plaintiffs received a legal remedy in the form
of statutorydamagesextinguishing their equitable claims, this Court lost the ability to impose
postjudgment asset restraintsis black letter lav, supported by Supreme Court precedent, that
courtsmay not impose asset restraiffte the purpose of preserving an award of statutory
damage$.Klipsch Grp., Inc. v. Big Box Store LtdNo. 12 Civ. 6283, 2012 WL 5265727, at *8
(S.D.N.Y. Oct. 24, 2012citing Grupo Mexicanp527 U.Sat 333).

The court inTiffany 1l reachedhe same conclusiorlUpon awarding statutory damages
for claims oftrademark infringementhe court struck postjudgment asset freeze provisions from
the text of plaintiff's proposed default judgmeniffany Il, 2015 WL 3701602, at *11.

Although the pintiff had sought legal and equitable remedies in the alterntis/epurt
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acknowledgedhatany equitable accounting of profits that depended on the cooperation of
defaulting defendantsas “illusory.” 1d. Judge Failla further held that “the Lanham Act does
not permit a plaintiff to hedge in this manner between recovery of profits under Sectioa)1117(
and statutory damages under Section 1117(c)” and concluded that “Tiffailyts to elect
between statutory damages and profits renders the Propesaat Judgment defectiveld. at

*8. She therefore struck the Rule 65 injunction from the proposed default juddechent:13.

Here,Judge Scheindlin awaed statutory damagdsecausehe determined that an
accountingof profits wasimpossibleunder the cinamstances (Dkt. No. 49 1 8.) In doing so,
she extinguished Plaintiffs’ ability tenforcethe postjudgmentestraintancluded in the Default
Judgment.As in Tiffanyll, “the logic behind a prejudgment asset freez& maintain the
status quo pending adjudication — no longer applies now that Plaintiff's claims havelbeen f
adjudicated.Tiffany Il, 2015 WL 3701602, at *12.

It is true thatludge Scheindlin did nhatrike theasset restrairftom Plaintiffs’ propo®d
default judgmentas the Banks requested in their letter bris¢eDkt. No. 41at 4), and as Judge
Failla did inTiffany Il. Butthe DefaultJudgment Ordemade clear that thedgmentis
“directed entirely at defendants,” and stated that it was premature to deteimetheyudgment
“would order the Banks to comply with an asset freelike |, at *1.1°

By binding only the Judgment Debtors and not the BankdD#fault Judgment herg
similar to theone ina related Tiffay trademark infringement casgffany (NJ) LLC v. Forbse
No. 11€v-4976, 2015 WL 5638060 (S.D.N.Y. Sept. 22, 2015)ffany I1I"), where Judge

Buchwald foundhat apostjudgmenasset restrairiindinginfringers was necessary to prevent

10 Assignee frequently cites the “would order the banks to comply” langudgeever, many of these reference
including one that claims “the Judgment specifically ‘order[ed] taekB to comply with [the] asset freeze™
(CM Br. at 18 (quotation marks antleations in original}- are flagrant distortions of the actual text of the
order. They are as conspicuous as they are unappreciated.
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them from hiding their assets prior to executitsh.at *4. Tiffany Il is consistent witlGrupo
Mexicangq in that it provides for postjudgmeasset restraints only when there is reason to
conclude that the judgment debtor is “seeking to evade enforcement of a . . . judgment,” thus
warranting further equitable remedidd. Judge Buchwaldike Judge Scheindlin, did not
conclude that equitable remedies were necessary to constrain the conduct airtieis¢l gnd

thus did not applyhe judgment or the asgestraints tahe Chinese branches of thenparty
banksthat objected in that caséd. at *3-4.

Contrary to Assignee’s claimgither court’silenceon this issu@stabliskesthat the
Banks’ Rule 65 argument “has already been rejected.” (Dkt. No. 263, CM ReplylRr) at
Rather, the enforceability of the postjudgment asset restraints is just ma@yfssuesaisedin
2015 that this Couiis deciding for the first timan the context of the Contempt MotioBy
preserving these questions for a later date, Judge Scheindlin did not trarsfermestraints
thatviolate Rule 65 and Supreme Court precedent into enforceable orders.

Accordingly, the Banks cannot be bound by, nor found in contemgitegdpstjudgment
asset restraints in the Default Judgment.

3. Enforcing the Asset Restraints Retroactivalguld Violate Due Process.

In addition to thesenfirmities, the Contempt Motion clashes with fundamental notions of
due pocess.

This Court cannot find the Banks in contempt of its orders “without affording [the Banks]
a full opportunity at a hearing, after adequate notice, to present evidé\igi. 'Capital, Ltd. v.
Republic of Argentinar27 F.3d 230, 243 (2d Cir. 2013uch a hearing is necessary “before
any finding of liability or sanction against a nparty” to settle legal questions relevant to the
nonparty’s potential liability.ld. That is, even if the Banks were bound by the orders, this Court

would have to say so prior to (not concurrently with) making any finding of contempt.
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As such, the Contempt Motionpsematurebecause it presumed answersjt@stions
that this Court has neveettled andwhich it mustsettlein order to find the Bankis contempt,
including: questions abothe separate entity ru{@ist answered adversely to Nexandwhether
principles of international comity weigdgainst extraterritorial applicatiaf the asset restraints.

While the DiscoveryOrdersaddressed comifyludge Freeman was careful to nibist
comity in the discovery context “is not the same as [the analysis] . . . which should loehsi
when the underlying exercise of jurisdiction concerns ‘order a nonparty foreigndiaeéze
assets abroad in apparent contravention of foreign law.” (Discovery Qr@2mal2 (quoting
Gucci 768 F.3d at 139).) This Court has yes&y whether the comity factors favor enforcing
the restraints against the Banks, which it Mbstfore[it] may enforce an asset freeze injunction
extraterritorially against a thirgarty foreign bank in a way that would cause the bank to violate
its own domest law.” Tiffany, 589 Fed. Appx. at 553 (citing § 403 of the Restatement (Third)
of Foreign Relabns Law)

Irrespective of the merits, Assignee’s failure to obtain an affirmatimeg on the coity
guestion in the enforcement context dooms its underhanded Contempt Motion. And it would be
unreasonable to first decide that comity favored enforceagaitst the banks “on pain of
contempt.” Chaqg 514 F.3d at 292. As Judge Scheindhiade cleato Plaintiffs inNike |, the
appropriategime toanalyze Comity under Section 403 would be when Assignee “seek[s] to
compel the Banks to freeze thosalefendantsoversas assets that are within their control.
Nikel, at *1. That day has yet to come.

| will not rewardefforts by both Plaintiffs and Assignee to delay resolution of this issue
and bolster their contempt argumenthese are thgotcha” tactis that this Court will not

tolerate. Cf. Heritage of Pride, Inc. v. Matinee NYC Indo. 14-¢v-4165, 2014 WL 3703871,
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at *1 (S.D.N.Y. July 23, 2014)If Assignee wishes to enforce the asset restraintssighe
Banks, it should brief theomity factorsand give the Banks an opportunity to respond in
conrection with a motion to compebmpliance

Because applying the asset restraints to the Banks’ activities prior tootimissC
resolution of critical issues would violate due process, | cannot base a finadiogtempt on
anyof the asserestraints.

C. The Banks Are Not in Contempt of theDiscowery Orders.

| will not find the Banks in cotemg of either ofthe Discovey Ordes.

In the context of civil contemptclear and convincing evidenceénotes “a quantum of
proof adequatto demonstrate a reasonable certainty that a violation occutredri v. Tiber
Holding Corp, 277 F.3d 243, 250 (2d Cir. 2002) (internal quotation marks omitted). The Court
finds that Assignee has failed to establish by clear and convincing evidentteetBanks did
not comply with the Court’s discovery orders.

The Banks cannot be held in conteraplong asthey made “diligent and energetic
efforts to comply in a reasonable manner” with Discovery @ers. Chag 514 F.3d at 293.
“Although the Second Circuit has not been squarely confronted with the question of what
constitutesreasonable diligencet has noted thatsubstantial compliantés the appropriate
standard in evaluating noncompliance in a contempt’cg#seman Studio, Inc. v. Castaag
No. 07€v-1241, 2009 WL 454275, at *2 (S.D.N.Y. Feb. 23, 2009) (qudtatino Officers
Ass’n of the City of New York v. City of New Y&AO F. Supp. 2d 438, 446 n.43 (S.D.N.Y.
2007). Therefore, reasonable diligence does not require that Bargkhtust all means
avalable” to them Chaq 514 F.3d at 293; indeed, demonstrably inadequate efforts may be
sufficient to avoid contempt sanctions, provided they are the prodactavipartys “reasonably

effective methods of compliance&Zino Davidoff SA v. CVS CorNo. 06€v-15332, 2008 WL
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1775410, at *8 (S.D.N.Y. Apr. 17, 2008ge also Coan v. Dunn@02 B.R. 429, 443 (D. Conn.
2019) (“Perfect compliance is not required to avoid a finding of contempt.”) (intguoédtion
marks omitted).

In Guaci America, Inc. v. L, No. 10ev-4974, 2015 WL 7758872 (S.D.N.Y. Nov. 30,
2015) (‘Gucci III"), which followed the Second Circuit’'s remand, the district court found BOC
in contempt of an order compelling subpoena compliance where the bank “ha[d] made clear, in
writing and in conferences before the Court, this it does not intend to comply,” and “hagl] ma
no effort to turn over the subpoenaed account documelatsat *2. Accordingly, Judge
Sullivan had “little difficulty concluding that BOC’s conductiséies the civil contempt
standard.”ld.

In this case, by cordd, the Banks searched numerous branches and databatbes for
information demanded in the subpoenas, even though some of the Debtor information was
incomplete and unsearchable on the Basistems and otherecordscould only be found in
hard copy format The Banks ultimately produced over 7,000 documents, inclueicgyds
relating to more than 100 accounts specifically identified in the Subpoenas and docutients a
information relatingo hundreds of additional accounts also maintained by the Judgment Debtors
that are not identified in the SubpoenaSedCM Opp. Br. at 38-39see alsaChung Decl. {1 11,
14 & Ex. 4.) Each of these steps evinces the Banks’ efforts to substantiallyycaitiplthis
Court’s Discovery Orders.

NonethelessAssigneemaintainsthat“substantial compliance” meaperfect (or near
perfect)compliance, arguing that the Banks must be held in contempt bekssigaee has yet
to receiveevery account record, erhaand report related to the Judgment Debtors. (CM Br. at

29-30.) Butit is by no means clear and convincing to this Court that the Banlks@araly
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withholding any relevant or nonduplicative information. Assignee’s only suppdfidiiaim
is theopinion of itsforensic accountant, Edward Boyleho states that the Banksled to
produceevery document that he expected to receive based on the subp&@eBnyle Decl.
11 1926.) But Mr. Boyle’s experience with other Chinese bank recdmss ot prove that such
documents ever existed with respect to the Judgment Debtors’ accounts, let dlenettha
documentsare currentlyn the Bankspossession

Indeed, the lengthy rembof correspondence submitted in connection with the Contempt
Motion demonstrates that the Banks hapent months respondingAssignee’s conces. For
example, Assignegenta letter to the BanKssting 39 accounts for which it had yet to receive
anyrecords $eeNagin Decl. Ex. 64), to which the Banks responded with lists of documents
associated with each account, and identified all those accounts for which theyhaeleto
locate any responsive documergsdChung Supp. Decl. 16 & Ex. 6].hat sort of diligent
cooperation does not merit a contempt finding.

As for emails and other communications between Bank employees and the Judgment
Debtorsthe burden associated wititatingany such records in the email accountthofisands
of Bank employeeasing common accountholder names would be tremenddesy (Zhou
Decl. T 20; Zhu Decl. 11 21— 23; Zeng Decl. 11 35-37; Shi Decl. 1 11; B. Zhou Degl. Th4.
case concerns more than 200 Bank accountaeady 800unique Judgment Debtemail
addressesach of which would require a separate seafttere is nalispute that by failing to
look, the Banks may have failed to collect communications between the Debtors and Bank
employees-if any exist. But the Contempt Motion fails to explain whatwatd information
those communications would reveal that is not otherwise contained in the account records

Assignee has already received, or whethat information justifies the significant expense
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necessary to collect itUnder the circumstances, in the gaiof complying with thiregparty
subpoenas that required them to scour paper files across dozens of branches, sowakleca
for the Banks to forego email collection and review, both to minimize cost and expedite the
production process.

| cannot say the same for the Banks’ decision to withhold reports related to the dudgme
Debtors’ accounts. The Banks’ position is that the legal regimes applicablekibdoth
China and the United States prohibit the dissemination of Suspicious Activity R€horency
Transaction Reports, and credit reports of indigldwdgment Debtors. (CM Opp. Br. at 40-
41.) This Courtlready rejected th argument with regard to Chinese lawicein this case
finding thatprinciples of international comity do not allafve Banks to “hide behind Chinese
Bank secrecy laws as shd&in order to shirk their discovery responsibilitieNikell, 349 F.
Supp. 3d at 33%ee also Nikell, 349 F. Supp. 3d at 368. And while U.S. banking laesdo
prohibit the disclosure of Suspicious Activity Reposee31 USC § 5318(g)(2); 3CFR
1020.320(e), the Banks offer no grounds for withholding the other two typeparts

However, thgelimited instances ohoncompliance are slender reeds on which tothest
finding of contempt that Assignee deman@ge Zino DavidofiNo. 06€v-15332, 2008 WL
1775410, at *13 (S.D.N.Y. Apr. 17, 2008) (listing cases permitting “some isolated instances of
noncompliance”).Such a finding would be especially sevandight of the fact thathe Banks
have produced records containing the same transaction inforrttaiofissignee seeks fortime
unproduced reports.S€eCM Opp. Br. at 41 (citing Chung Decl. 1 14 & E}.)4

Finally, Assignee fails to present any cogent argument in support efjitest for an
“adverse inference” that the alleged missing documents would show the Bankedvibiat

Court’s orders. (CM Br. at 30-33.) Even if the Banks were not in “substantial coneplisitic
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the subpoenan adverse inference would bafpropriate in this case. Courts may only utilize

a Rule 37 adverse inference to sanction theodlisry misconduct of parties to an action, not
nonparties such as the Banks; accordingly, an adverse inference sanction idaieZvae

Gucci Am., Incv. Weixing Lj 2012 WL 5992142, at *6 n.3 (S.D.N.Y. Nov. 15, 2012)He
sanctions provisions of Federal Rule of Civil Procedure 37 do not apply toantbes”);

Funnekotter v. Republic of Zimli2011 WL 5517860, at *3 (S.D.N.Y. Nov. 10, 2011) (“[E]ven
where a noparty is subject to a court-ordered deposition or subpoena, and fails to comply, the
only remedies available are those for contempt, not adverse findings agamst-tasty.”).

Nor mayAssigneeobtain an adverse inference by appealing to the Court’s “inherent
powers” to levy sanctiong/CM Br. at 3031.) Becaus@ssigne cites no lawn support for its
unprecedented requdstenter an adverse inference against a nongaisyCourt must resort to
first principles. It is black letter law thatinherent powet sanctions are availablehly upon a
particularized showing of bad faithjweh requires both clear evidence that the challenged
actions are entirely without color and are taken for reasons of harassmeatyarder other
improper purposes and a high degree of specificity in the factual findings digtref] court.”
Charles v. City of New YorlR015 WL 756886, at *3 (S.D.N.Y. Feb. 20, 20IH)e Banks
considerable efforts to comply come nowhere near that very hightegrh@iveeachconducted
extensive searches for these documents and either (1) could not find any evidbace of
existence of the account, or (2) could nodfany transaabn documents related to that account.
Assignee “is not entitled to an adverse inference based on [the] nonproduction of nonexistent
evidence.” See Baez v. Delta Airlines, In2013 WL 5272935, at *10-12 (S.D.N.Y. Sept. 18,
2013).

Assigneés motionto hold the Banks in contempt of the Discovery Orders is denied.
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D. Contempt Sanctions

BecauseéAssigneehas failed to establish that a finding of civil contempt is merited, the
Court finds that compensatory sanctions are inapprop8ates.e.g., N.Y. State Nat'| Orf. For
Wamen v. Terry886 F.2d 1339, 1352 (2d Cir. 1989)kewise, because Assignee has failed to
present clear and convincing evidence that the Banks’ compliance effoets@terasonably
diligent, the Court finds that coeve contempt sanctions aimed at B&nks’ future behavicare
inappropriate.See Zino Davidof2008 WL 1775410, at *14ee also Brown v. KellyNo. 05-
civ-5442, 2007 WL 1573957, at *5 (S.D.N.Y. May 31, 2007) (“Punitive civil sanctions are not
permitted ....”). Therefore, this Court need not reach the merits of Assigla@eigyesequest.

E. Assignee’s Fees and Costs Associated with the Contempt Motion

Finally, Assignee seeks to recover the attorney's feeshencosts incurred in bringing
the instant motion.GM Br. at56-59.) In the absence of willfylcontumacious conduct or other
conduct evincing the contemnor's bad faith, an award of fees and costs is inafgropria
Manhattan Indus., Inc. v. Sweater Bee by Banff, 88& F.2d 1, 8 (2d Cir. 198@nternal
guotation marks and ciiah omitted);see alsdNeitzman v. Stei®8 F.3d 717, 719 (2d
Cir.1996). It should go without saying, then, that a party bringing an unsuccessémpbnt
motion cannot expect to recover the fees incurred in preparing such a rnbgoefore, the
Courtdenies Assignes’motion for attorney's feessociated with th€ontempt Motion.

II. THE MOTION FOR A TURNOVER ORDER IS DENIED.

Assigneealso moves this Court to order the Banks to turn over the $39, 7Qiriéhtly
in the Judgment Debtors’ accouatshe Chinese branchef@CM Br. at 59.) This motionfor
attachmento the Debtors’ remaining assets is governed by Federal Rule of Civil Precedu
69(a), which states in part that, “The procedure on execution—and in proceedings suppyementar
to and in aid of judgment or execution—must accord with the procedure of the staetind
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court is located, but a federal statute governs to the extent it applesR FECiv. P.69(3.
However, a judgment creditanovant may not “skirt limitations on [theirqaested] relief under
New York law”whena turnover ordeis in federal cort. Uzan 978 F. Supp. 2d at 214.
Here,Assignee must clear both statutory and common law hurdles to obtain a turnover
order against the Bank&irst, CPLR § 5225(b) provides tha
Upon a special proceeding commenced by the judgment creditor, against a person in
possession or custody of money or other personal property in which the judgment debtor
has an interest, or against a person who is a transferee of money or other personal
property from the judgment debtor, where it is shown that thgmedt debtor is entitled
to the possession of such property or that the judgment creditor's rights to the pmeperty a
superior to those of the transferee, the court shall require such person to pay the money,
or so much of it as is sufficient to satishetjudgment, to the judgment creditor and, if
the amount to be so paid is insufficient to satisfy the judgment, to deliver any other
personal property, or so much of it as is of sufficieteao satisfy the judgment, to a
designated sheriff ... The caunay permit the judgment debtor to intervene in the
proceeding.
Courts in this Circuitio not requirgudgment creditors to file a new complaint in either state or
federal court to comply ith CPLR 8§ 5225, noting that “a special proceeding . . . has more in
common with motion practice than it does with a plenary actidlofthern Mariana Islands v.
Millard, 845 F. Supp. 2d 579, 582 (S.D.N.Y. 2012) (internal quotation marks omitted).
Therefae, Assignee’s motion for a turnover order complies whithh CPLRand Rule 69.
There remains, however, the separate entity rule, whakepts this Court from issuing
a Rule 69 executioarder for crosorder attachment of asset{&eeSection 11.B.2.asupra)
That is why in Allied Maritime the Second Circuit rield on the separate entity rule to affirm a
district court’s ruling that it could not attach a judgment to assets held in a Fretkchrbach.
Allied Maritime,620 F.3d 7@t 74. Similarly,no court, state or federal, could enter the turnover

order Assigiee seeks, because it would not “accord with the proced{ikewfY ork] state.”

FED. R.Civ. P.69(a)(1). Thewrit of the Steriff of New York Gounty does not run to Chan
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Assignee is hardly the first judgment holder to encounter difficulty when ptitegrto
collect from a foreign debtor. It happens all the time, and to parties with caidydewer
resources Assgnee may still attempt collect from the judgmeebtors in the Chinese court
system or other courts with jurisdiction over them (if there are any).

Themotion for a turnover order is denied.

IV.  THE CONDITIONAL MOTI ON IS DENIED AS MOOT.

The Banks filedhe Conditional Motion pursuant to Local Civil Rule 83.6(b) and
principles of due process, requesting additional discovery and an evidentiang megarding
Assignee’s claned damages in the event this Court granted the Contempt Mo8erDKt.
Nos.249-250.) This Court having denied the Contempt Motion, the Conditional Motion is
denied as moot.

CONCLUSION

The Reimbursement Motion is DENIED.

The Contempt Motion and the motion for a turnover orsi&ENIED.

The Conditional Motion is DENIED as moot, without prejudice.

The Clerk of Court is respectfully directed to close Dkt. Nos. 194, 205, andTb49.

constitutes the written decision and order of the Court.
Dated: Januar$7, 2020

(/ ;’3 Wk 72’(/ } /\Z&

Chief Judge
BY ECF TO ALL PARTIES

57



	A. Plaintiffs Inform the Banks of the Pre-Judgment Orders and Request Banks’ Compliance.
	A. Plaintiffs Inform the Banks of the Pre-Judgment Orders and Request Banks’ Compliance.
	B. The Plaintiffs and the Banks Await Guidance from the Second Circuit.
	B. The Plaintiffs and the Banks Await Guidance from the Second Circuit.
	C. Plaintiffs Obtain the Default Judgment.
	C. Plaintiffs Obtain the Default Judgment.
	D. Assignee Obtains the Final Order ex Parte.
	D. Assignee Obtains the Final Order ex Parte.
	E. Assignee Issues Subpoenas and Denies that the Final Order Binds the Banks.
	E. Assignee Issues Subpoenas and Denies that the Final Order Binds the Banks.
	F. The Court Compels the Banks to Respond to the Subpoenas.
	F. The Court Compels the Banks to Respond to the Subpoenas.
	G. The Banks Respond to the Subpoenas.
	G. The Banks Respond to the Subpoenas.
	H. Post-Production Disputes Preview the Pending Motions.
	H. Post-Production Disputes Preview the Pending Motions.
	I. The Pending Motions
	I. The Pending Motions
	I. The Reimbursment Motion is DENIED.
	I. The Reimbursment Motion is DENIED.
	A. Legal Standard for Awarding Third-Party Discovery Costs and Expenses
	A. Legal Standard for Awarding Third-Party Discovery Costs and Expenses
	B. The Moving Banks Fail to Demonstrate that Their Costs and Expenses Are Reasonable.
	B. The Moving Banks Fail to Demonstrate that Their Costs and Expenses Are Reasonable.
	1. The Banks’ Compliance Efforts Were Inefficient and Duplicative.
	1. The Banks’ Compliance Efforts Were Inefficient and Duplicative.
	2. The Banks’ Efforts Ignored Assignee’s Most Burdensome Requests.
	2. The Banks’ Efforts Ignored Assignee’s Most Burdensome Requests.
	3. The Banks’ Convoluted Production Process was Unnecessary.
	3. The Banks’ Convoluted Production Process was Unnecessary.

	C. The Equities Weight Against Cost-Shifting.
	C. The Equities Weight Against Cost-Shifting.

	II. The Contempt Motion is Denied.
	II. The Contempt Motion is Denied.
	A. Legal Standard
	A. Legal Standard
	B. The Banks are Not in Contempt of the Asset Restraints.
	B. The Banks are Not in Contempt of the Asset Restraints.
	1. The Asset Restraints Are Not Clear and Unambiguous.
	1. The Asset Restraints Are Not Clear and Unambiguous.
	a) The asset restraints do not clearly and unambiguously apply to the Chinese Branches.
	a) The asset restraints do not clearly and unambiguously apply to the Chinese Branches.
	b) None of this Court’s orders adequately identified the accounts that the Banks were required to freeze.
	b) None of this Court’s orders adequately identified the accounts that the Banks were required to freeze.
	c) The asset restraints do not clearly and unambiguously apply to the Banks.
	c) The asset restraints do not clearly and unambiguously apply to the Banks.
	c) The asset restraints do not clearly and unambiguously apply to the Banks.

	2. The Default Judgment is Not Enforceable Against the Chinese Branches.
	2. The Default Judgment is Not Enforceable Against the Chinese Branches.
	a) The “separate entity” rule bars postjudgment restraints of assets held in foreign bank branches.
	a) The “separate entity” rule bars postjudgment restraints of assets held in foreign bank branches.
	b) The asset restraints in the Default Judgment are unenforceable under the Federal Rules.
	b) The asset restraints in the Default Judgment are unenforceable under the Federal Rules.

	3. Enforcing the Asset Restraints Retroactively Would Violate Due Process.
	3. Enforcing the Asset Restraints Retroactively Would Violate Due Process.

	C. The Banks Are Not in Contempt of the Discovery Orders.
	C. The Banks Are Not in Contempt of the Discovery Orders.
	D. Contempt Sanctions
	D. Contempt Sanctions
	D. Contempt Sanctions
	E. Assignee’s Fees and Costs Associated with the Contempt Motion
	E. Assignee’s Fees and Costs Associated with the Contempt Motion

	III. THe MOTION FOR A Turnover Order IS DENIED.
	III. THe MOTION FOR A Turnover Order IS DENIED.
	IV. The CONDITIONAL MOTION IS DENIED AS MOOT.
	IV. The CONDITIONAL MOTION IS DENIED AS MOOT.

