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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

DAVID MURPHY,

Petitioner,
No. 13-cv-8115 (RJS)
-V- OPINION AND ORDER

UNITED STATES OF AMERICA,

Respondent.

UNITED STATES OF AMERICA

No. 10-cr-107 (RJS)
V- OPINION AND ORDER

DAVID MURPHY,

Defendant.

RICHARD J. SULLIVAN, District Judge:

David Murphy (“Petitimer”), proceedingpro se brings this petitiorior the issuance of a
writ of habeas corpus pursuaat28 U.S.C. § 2255, challengingshgonviction and sentencing on
the ground that he received ffextive assistance obansel at trial. (M. 13-cv-8115, Doc. No. 1
(the “Petition” or “Pet.”).) P#tioner also moves for the Court’s recusal and for leave to amend
the Petition. For the reasons set forth belowPtigion and the motions for recusal and leave to
amend are denied.

|. BACKGROUND
A. Facts
Between 2006 and 2009, Petitioner was a salagmployee of the Archdiocese of New

York, working as a consultairt the Archdiocesan Building @amission (the “Archdiocese” or
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the “Commission”). (Tal Tr. at 94:7—24, 96:7-16.)As part of his responsibilities, Petitioner
oversaw construction projects occurring on various parish prepéntihe Bronx. Id. at 36:14—
38:1, 73:2-6, 91:17-92:10.) Murphy was paid an ansalary but was not entitled to any other
compensation aside from a $100 Christmas bor{tisial Tr. 35:16-3:8, 39:18—-40:21, 92:11-
93:11, 94:19-95:19.) Although “[Petitioner] .knew that he could not receive additional
compensation,” Petitioner nonetheless “requested and obtained additional money” under false
pretenses from officials at twBronx Catholic schools, St. Arse and St. Athanasius (the
“Schools”). Murphy, 506 F. App’x at 3. Specificallywhile Petitioner was helping oversee
soundproofing construction proje@sthe Schools that were siubzed by the Federal Aviation
Administration and Port Authoritgf New York and New Jersey, lasked school officials to pay
for expenses that he falsely represented had been authorized by the Archdiocese and which
Petitioner did not, in fact, incurld. at 3 (summarizing the government’s evidence). As St.
Anselm’s principal Teresa Lopes and St. Athamsisiprincipal Marianne Kraft both testified, the
Schools would not have paid these purported exgseifithey had known that the Archdiocese had
not authorized them. (Trial Tr. 245:23-246:57322-24.) Petitioner theafter converted these
funds for his own “personal useMurphy, 506 F. App’x at 3.

In early 2009 — in connection with an urateld arbitration procead) — an Archdiocese

attorney questioned Petitioner about missing cheankd, Petitioner eventually admitted that he

1 Unless otherwise indicated, citations to docketed items tefihose materials that appear in Petitioner’s criminal
caselUnited States v. David Murph$0-cr-107 (RJS) (S.D.N.Y.). However, the Court also cites materials that appear
in Petitioner’s civil casd)avid Murphy v. United State$3-cv-8115 (RJS) (S.D.N.Y.), as well as the Second Circuit's
summary order affirming Petitioner’s convictidinited States v. Murph¥06 F. App’x 2 (2d Cir. 2012). In ruling
on the Petition, the Court has also considered the govetisraaawer (Doc. No. 13-cv-8115, Doc. No. 8), Petitioner’s
supplemental letter, dated March 13, 2014 (No. 13-cv-8Dt6. No. 9 (“March 2014 Letter”)), Petitioner’s letter in
support of amendment of the Petition, dated July 25, 28t413-cv-8115, Doc. No. 11 (“July 2014 Letter™), the
government’s letter in opposition to amendment, dated3ILI2014 (No. 13-cv-8115, Doc. No. 10), and Petitioner’'s
supplemental letter, dated October 29, 2015 (No. 13-cv-8115, Doc. No. 12 (“October 2015 Letteugtittne
Court construes Petitionenso sesubmissions liberallyseeHaines v. Kerner404 U.S. 519, 520-21 (1972) (per
curiam), the Court draws all factualfénences in favor of the government in light of the jury’'s guilty verdieg
Quartararo v. Hanslmaierl86 F.3d 91, 96 (2d Cir. 1999).
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had taken approximately $250,000 without auttadion while overseeg the construction
projects at the Schoolsld(at 53:17-54:25, 574:8-583:12e alsad. at 389:18-406:16.) On
March 12, 2009, Petitioner was fired, and the Archdiocese refeg@attter to the Federal Bureau
of Investigation. Id. at 55:13-15, 61:5-6, 587:11-12.) Nor#iss, during a January 2010
meeting at the U.S. Attorney’s Office for theushern District of New York, Petitioner falsely
represented he had been authorized to vecthie payments from the Schools and produced
falsified documents, which misleadingly indicatedt the Commission’s dicéor had been copied
on certain invoices Petitioner had provided to the schodts.at( 536:25-547:15.) In fact, the
authentic documents revealed that the Direletml not been copiexh the invoices. I¢. at 545:5—
547:15.)

B. Procedural History

On February 9, 2010, the grand jury returaeshe-count Indictment, charging Petitioner
with theft from programs receiving federal funds, in violation of 18 U.8.666. (Doc. No. 10.)
Trial began on July 19, 2010, and duly 27, 2010, the Court dectar a mistrial on the ground
that the jury was hung. On September 7, 2Qk6, government filed a second Superseding
Indictment, this time charging B#oner with two counts: theft from programs receiving federal
funds, in violation of 18 U.S.C. § 666 (Count OQrag)d making false statements to the government,
in violation of 18 U.S.C. § 1001 (Count TwolDoc. No. 36.) The second trial commenced on
October 19, 2010, and on October 27, 2010, the juuyrred a guilty verdict on both counts.

On March 1, 2011, the Court sentenced Pettido 51 months’ imprisonment, to run
concurrently on both counts of conviction, to be followed by a threetgear of supervised
release, and ordered Petitioner to pay $248,700 imutest. (Doc. No. 87.) Petitioner appealed,
arguing that (1) the evidence was insufficient topsut the jury’s verdict; (Rthe Court abused its

discretion in denying Petitionertmotion for a new trial; and (3)ertain cross-examination and



rebuttal evidence about Petitioize educational background shduhave been barred. On
December 20, 2012, the United States Court ofedfgpfor the Second Circuit issued a summary
order affirming Petitioner’s conviction in all respec(Doc. No. 97.) Thereafter, Petitioner timely
filed a petition for writ of cdrorari, which the Supreme @Qd denied on April 22, 2013Viurphy,
506 F. App’x at 2¢ert. denied133 S. Ct. 2011 (2013).

On November 13, 2013, Petitioner, while incaated, filed the instant § 2255 petition.
(Pet.) Respondent timely filed its answerr@bruary 28, 2014. (No. 13-cv-8115 (RJS), Doc. No.
8.) Petitioner did not file a reply to Respondent’s answer. However, in a letter dated March 9,
2014, Petitioner sought the Court’s recusal from thatter (March 2014 Letter at 1), and in a
letter dated July 22, 2014, Petitioner sought leaatend the Petition ondlground that the jury
was not properly instructecsge July 2014 Letter at 1). Thgovernment filed a response to
Petitioner’s letter requestingdee to amend on July 31, 2014. (Doc. No. 10.) On October 29,
2015, Petitioner filed a supplementetter to the Courtin which he rehashed arguments made
before the Second Circuit and in the instanttideti- namely, that the evidence was insufficient
to support his conviction, thatehCourt should havescused itself because bias, and that his
attorney provided ineffectevassistance of counseBeeOctober 2015 Letter at 1-5.)

Il. RECUSAL FROM DECIDING THE INSTANT SECTION 2255PETITION

Petitioner seeks the Court’s realifrom deciding the instapetition, underscoring that he
was convicted of embezzling federal programds from two Catholic elementary schools and
that the undersigned was, during trial, “tme staff at Fordham k& School, a [Clatholic

institution.” (March 2014 Letteat 1.) Although Petitioner acknowledges that he “can not pick

2 Petitioner was released from prison on November 10, 2014, but he remains on supervised release until November
2017.
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[his] judge,” he nevertheless seeks “[a]ny otfdistrict court judge whout Catholic Church
affiliation.” (Id. at 2.)

A judge must recuse “himself in any proceedn which his impartiality might reasonably
be questioned.” 28 U.S.C. § 455(a). Specifically, the Court must cofwidether an objective
and disinterested observer, knowing and understgmali of the facts and circumstances, could
reasonably question the court’s impartialitys’E.C. v. Razmilovi@38 F.3d 14, 29 (2d Cir. 2013),
as amendedNov. 26, 2013). “Where anterest is not direct, bus remote, contingent, or
speculative, it is not the kind dhterest which reasonably ibgs into question a judge’s
impartiality.” In re Drexel Burnham Lamber861 F.2d 1307, 1313 (2d Cir. 1988). Accordingly,
the standard set forth under Sentd55(a) is met in “rare casesToliver v. N.Y. City Dep't of
Corr., No. 10-cv-5355 (RJS), 2016 WL 4705166*&4S.D.N.Y. July 29, 2016) (quotinGhee
v. Artuz 285 F. Supp. 2d 328, 329 (E.D.N.Y. 2003g5ection 455(b)(1) also requires recusal
where the judge “has a personasor prejudice concerningparty, or personal knowledge of
disputed evidentiary facts.” 28 U.S.C. § 455(b)@dgcord28 U.S.C. § 144. But the Second
Circuit has instructed that when “the standagbverning disqualification have not been met,
disqualification is not optional; rather, it is prohibitedii're Aguinda241 F.3d 194, 201 (2d Cir.
2001). In other words, “[a] judge is as much oblignot to recuse himself when it is not called
for as he is obliged to when it is.1d. (quotingln re Drexel Burnham Lambe61 F.2d at 1312).

Petitioner is correct that ¢hundersigned served as an Adjunct Professor at Fordham
University School of Law during Bi@oner’s trial and that Fordham is a Catholic institution. But
other than Petitioner’s conclusoaynd speculative arguments redjag the Court’s connection to
a law school that is affiliated with a Jesuit university — not the Archdiocese of New York —
Petitioner has not identified any link between ldn@ school and the parish schools involved in

this case. To whatever extent Petitioner’'s orottan be construed as a challenge to the Court’s



impartiality, it rests on the implicit assumption that Petitioner was denied a fair trial because the
undersigned is a practicing Catholic. Swaghargument is clearly untenabl&ee Ransmeier v.
Mariani, 718 F.3d 64, 70 (2d Cir. 2013) (rejectindlaslicrous,” “patently fivolous,” “spurious,”
and “offensive” the argument that district judgfeould recuse himself because of his religious
affiliation); Blasi v. N.Y. City Bd. of Edy&44 F. App’x 10, 12 (2d Cir. 2013) (holding similarly);
Poplar Lane Farm LLC v. Fathers of Our Lady of Meréy9 F. App’x 57, 59 (2d Cir. 2011)
(“Appellants’ claim that any distet or circuit judge Wo is Roman Catholic must recuse himself
from the case is totally without merit."Ynited States v. EI-Gabrown$44 F. Supp. 955, 962
(S.D.N.Y. 1994) (rejecting motiofor disqualification premised on judge’s religious affiliation);
cf. MacDraw, Inc. v. CIT Grp. Equip. Fin., Ind38 F.3d 33, 37 (2d Cir. 1998) (“A suggestion
that a judge cannot administer tlaev fairly because of the judgefacial and ethnic heritage is
extremely serious and should not be madaut a factual foundatio going well beyond the
judge’s membership in a particular racial ethnic group.”). Here, Ridoner has failed to
articulate any bias or gjudice on the part of the undersignethwespect to this case — indeed,
there is none — and merely makes conclusoryrésse designed to disparage the Court and the
judicial process. Accordingly, Petiner's motion for recusal is denied.
[ll. SECTION2255PETITION

Having rejected Petitioner’s recusal motione tBourt next turns to the merits of the
Petition, in which Petitioner asserts that hid w@unsel was ineffective. Section 2255 enables a
prisoner who was sentenced by a feleoart to petition that court teacate, set aside, or correct
the sentence on the ground that “the sentence wassad in violation of the Constitution or laws
of the United States . . . or is otherwise subjecbitateral attack.” 28 U.S.C. § 2255(a). Relief
under Section 2255 is generally available “only for a constitutional errackaof jurisdiction in

the sentencing court, or an error of law actfthat constitutes a fundamental defect which



inherently results in a compéemiscarriage of justice.United States v. Bokui3 F.3d 8, 12 (2d
Cir. 1995) (internal quotation marks omitted). “Besawollateral challenges are in tension with
society’s strong interest in thendlity of criminal convictions, # courts have established rules
that make it more difficult for a defendant to upsebnviction by collateral, as opposed to direct,
attack.” Yick Man Mui v. United State614 F.3d 50, 53 (2d Cir. 2010) (internal quotation marks
omitted). A claim of ineffective assistance ajunsel, however, is one permissible basis for
bringing a Section 2255 petition.

The Sixth Amendment to the United States Constitution guarantees a criminal defendant’s
right to the assiance of counselSeeU.S. Const. amend. VI. When challenging the effectiveness
of counsel’s assistance, a party must demonstrate that (1) counsel'smegires “fell below an
objective standard of reasonableness” measagathst “prevailing professional norms,” and (2)
this “deficient performance prejudiced the defense” in the sense that “there is a reasonable
probability that, but for counselisnprofessional errors, the résof the proceeding would have
been different.”Strickland v. Washingtod66 U.S. 668, 687—-88, 694 (1984). A court must reject
a petitioner’s ineffective assistance of courtdaim if it fails tomeet either prongSeeGonzalez
v. United Statesr22 F.3d 118, 130 (2d Cir. 2013).

As for Stricklands first prong, a court “must judgeqansel’s] conduct on the basis of the
facts of the particular case, ‘viewed as oftthree of counsel’s conductnd may not use hindsight
to second-guess his strategy choicedfayo v. Hendersqgnl3 F.3d 528, 533 (2d Cir. 1994)
(quotingStrickland 466 U.S. at 690). The court starts frima strong presumption that counsel’s
conduct fell “within the wide range oéasonable professional assistancstfickland 466 U.S.
at 689. “Actions and/or omissions taken lguesel for strategic purposes generally do not
constitute ineffective assistance of couns@&@ibbons v. Savagé55 F.3d 112, 122 (2d Cir. 2009)

(citing Strickland 466 U.S. at 690-91). Because there amyrdédferent ways to provide effective



assistance in any given case, and “[e]ven tis tr@minal defense attorneys would not defend a
particular client in the sameay,” there is a strong presunyuti that counsel rendered adequate
assistance and made all significdrtisions in the exercise dasonable professional judgment.
Strickland 466 U.S. at 689.

With respect tdStricklands second prong, a “reasonable probability” that the outcome
would have been different but for counsel’s diefnt performance is “a probability sufficient to
undermine confidence in the outcomé&trickland 466 U.S. at 694. An &rror by counsel, even
if professionally unreasonable, does not wamatrsetting aside theuggment of a criminal
proceeding if the error had no effect on the judgmenténry v. Poole409 F.3d 48, 63 (2d Cir.
2005) (quotingStrickland 466 U.S. at 691). In other words, find prejudce, a court must
conclude that “‘counsel’s condusbd undermined the proper funeting of the adversarial process
that the trial cannot be relied on as having produced a just residt.(§uoting Strickland 466
U.S. at 686).

Petitioner contends that hisalrcounsel was ineffective on the grounds that she failed to:
(1) call a particular witness, Father Palaciosestify, (2) “do basic reseen and preparation” for
trial, resulting in her failure to introduce rt@n evidence regarding the Schools’ corporate
structure, and (3) move for the@t's recusal. (Pet. 14-15.) #te outset, the Court notes that
Petitioner's grievances are belied by defense counsetiblyhicapable and professional
representation throughout the triahich the Court recognized a@hne record following the jury’s
deliberations. (Trial Tr. at 10422—-1045:5.) In facnotwithstanding the overhelming evidence
of guilt against Petitioner, Petitioner's defenseirtsel initially secured hung jury in the first

trial. Nonetheless, the Court will addseeach of Petitioner’'s contentions in turn.



A. Failure to Call Witness

Father Palacios was the pastor of St. Anselm and signed the checks issued to Petitioner and
Petitioner's company from funds provided to gaish by the Port Authority. (Trial Tr. 344:12—
13, 357:5-6.) Without elaboration, Petitioner concliigstates that Father Palacios “would have
testified favorably for the defense” and tHa¢ “possessed information which would have
exonerated” Petitioner. é2 14.) Even so, coun&elspecific decision noto call a witness is
accorded substantial deferentimited States v. Luciand58 F.3d 655, 660 (2d Cir. 1998), and
Petitioner has failed to demonstdhat his counsel’s conduct shoalat be given such deference.
In fact, defense counsdld elicit comparable testimony conoarg Father Palacios from other
witnesses. St. Anselm’s principal Lopes, for examstified that Fathétalacios did not object
to signing the checks issuedRetitioner and Petitioner’s compy (Trial Tr. at 372:1-13), and
Petitioner himself testified that Father Palacgamed the checks freeand voluntarily and did
not question Petitioner’s thority to receive the @ctks from the Schoolsd( at 661:16-662:3).
Indeed, Father Palacios played a prominentiroklae defense’s narrative, and defense counsel
even indicated on the record tlshie contemplated calling Fathedd®éos as a defense witness.
(Id. at 434:19-20.) Given Lopes’sdRetitioner’s testimony regarding Father Palacios, the Court
will not second guess defense counsel’s strat@ggcision not to call Father Palacios.

Moreover, even assumirgrguendothat defense counselfgerformance was somehow
deficient, Petitioner cannot demonstrate prejudiPetitioner does not adsls the nature of the
testimony Father Palacios would have provided,does he explain hatwould have exonerated
him. It therefore followsa fortiori, that Petitioner has failed shhow any “reasonable probability
that but for counsel’s error, the outcome @& proceeding in which the constitutionally deficient

representation occurred wodhave been different.Luciang 158 F.3d at 660.



Furthermore, even if Father Palacios had iestithat he believed that Petitioner’s efforts
on the soundproofing project juséifl the payments in questionthe time he signed the checks,
this testimony would have beemmulative of Lopes’s and B@oner’s testimony, and, in any
event, simply beside the point. In lighttbe government’s evidence, including the principals’
testimony that the Schools would not have ptid relevant expenses but for Petitioner’s
misrepresentations regardinig authority from the Archdcese (Trial Tr. 245:23-246:1, 357:22—
24), the jury justifiably concluded that Ra&tner “embezzled, stole, obtained by fraud, [or]
otherwise without authority knangly converted” property belongg to the Schools for his own
use (Doc. No. 36) (Trial TA.001:6—1009:18 (jury struction));see alsd.8 U.S.C. § 666(a)(1)(A).
The Second Circuit affirmetthis conclusion on appeaWurphy, 506 F. App’x aR. Significantly,
Petitioner doesiot suggest that Father Palacios wouldéhtestified that he was aware of the
Archdiocese’s prohibition against consultantgeiving extra compensation but chose to pay
Petitioner anyway, or that he would have paidtieter's expenses even if he had known that they
were prohibited by Archdiocesan rules. AMtsesuch an assertion — which was directly
contradicted by Lopes and Kraft Petitioner cannot come close demonstrating that he was
prejudiced by counsel's deaisi not to call Father Palacios.

B. The Schools’ Corporate Status

Petitioner also claims ineffective assistanceainsel arising from his attorney’s alleged
failure to discover that the Schools are separateestibm the Archdiocese. (Pet. 14.) Petitioner
argues that this fact undersuthe government’'s theory dhe case, since the government
“advanced the theory that [Petitioner] had committed theft of federal funds because [he] had not
received authorization from the . Archdiocese ... .” Id.) Construing Petitioner's argument

liberally, he appears to assehat because the principalsdhauthority independent of the
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Archdiocese and could allocateethelevant funds as they chog®stitioner was entitled to the
reimbursements.

This claim is also meritless. As an initiahtter, evidence that thgarishes are separate
entities from the Archdiocesgasintroduced at trial. Specifically, there was trial evidence that
the parishes had separate chieglaccounts (Gov't Ex. 106, GdVEX. 206) and outside counsel
(Trial Tr. 76:9-12, 592:23-592:5) atidlat the parishes — and rtbe Archdiocese — contracted
with the Port Authority ifl. at 148:8-10, 149:2-13)Moreover, to the extd that Petitioner’s
proposed separate legal entityg@ment could be construed as alternate defense, defense
counsel’'s decision to pursue dféient defense — principally, dh Petitioner was the “general
contractor” and was entitled toglpayments — was a constitutionglgrmissible strategic choice
that is accorded a high degree of deferer®se Lucianpl58 F.3d at 660.

In any event, Petitioner cannot demonstrasd te was prejudiced by defense counsel’s
strategy, since the Schools’ independence froenAlchdiocese is immaterial to the ultimate
guestion of Petitioner’s guilt. As the Second Girexplained in rejaing Petitioner’s direct
appeal, “[e]ven accepting [Petitioner’s] claim thtia principals” had authority, independent from
the Archdiocese, to allocatihe money as they chosehét evidence amypl supported the
conclusion that [Petitioner] deceived the principals when, while apparently acting in his capacity
as an agent of the Archdiocese, he madpiasts for funds thathe Archdiocese had not
authorized.”Murphy, 506 F. App’x at 3. In dier words, as explained the previous section, the
gravamen of Petitioner’s crime under Count One is that he induced the Schools to pay him through
misrepresentations regarding highaarity. The principals both tefed that they would not have
paid Petitioner $250,000 but for higpresentation that such payrteehad been authorized by
Petitioner’'s employer, the Archdio@sAs a result, the fact that the Schools were separate legal

entities is wholly irrelevant to any legal defensAccordingly, the Court finds that Petitioner
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cannot demonstrate prejudice on the part of twainsel based on any alleged failure to address
the legal independence of the Schdatsn the Archdiocese at trial.
C. Failure to Seek Recusal

Petitioner also asserts that his counsel welSantive because she failed to make a recusal
motion at trial based on the fact that the ensdjned was an Adjunct Professor at Fordham
University School of Law. Ibears noting that defense coundiel unsuccessfully move for the
Court’s recusal before Petitioner’s first trialbeit on a different growd — the fact that the
undersigned’s spouse had worked for the Archdiocese, a non-party to this @atioa,decade
before the start of trial. (Jull9, 2010 Tr. at 2:15-7:10.) Patitier’s latest recusal argument is
just a variation on his first moticend fares no better. As set forth in Section Il of this Opinion
and Order, there is no basis for concluding tha&t Court’s impartiality might reasonably be
guestioned in this matter, and Petitioner failpamt to any evidence of bias or prejudice on the
part of the undersigned. Obviously, defense selis “failure to make a meritless argument does
not rise to the level aheffective assistance United States v. Kirs¢h4 F.3d 1062, 1071 (2d Cir.
1995). Moreover, Petitioner canrsftow prejudice, since the Couvould have denied a motion
to recuse at trial, as it does here. AccordinBktitioner’s claim for indéctive assistance on this
basis lacks merit.

IV. AMENDMENT OF PETITION

Having rejected all of Petitioner’s argumentsifeffective assistance, the Court next turns
to Petitioner’s motion for leave to amend his PetitidBeeJuly 2014 Letter at.) Petitioner does
so in a three-page submission consisting of a two-sentence cover letter attaching a two-page article
from theNational Law Journaéntitled “DOJ’s Quiet Concession: U.S. gives up a widely decried
charging theory.” $eeid.) The cover letter states that Betier wishes to amend because “the

Supreme Court said that a defendant makes adi@t@ment but was not acting willfully to deceive
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the court,” and that “[i]t is very clear thdPetitioner] did notcommit a crime on either
charge....” Ifl.) The article includedn Petitioner's submission indicates that the U.S.
Department of Justice has clarified its position “that to make the case a defendant acted ‘willfully,’
the government must prove that he or she knevstatement was unlawfulnet just that it was
false.” (d. at 2.) Liberally construing Petitioner's submission, the Court assumes that Petitioner
is seeking to amend his habeas petition to addim that the jury was not properly instructed on
the requirement that actswiolation of Section 666 ande$tion 1001 be committed “willfully.”
Petitioner's motion for leave to amend isngkl for two independent reasons. First,
Petitioner’s proposed amendment is proceduraliyelola As the Second Circuit has explained, “a
motion under 8§ 2255 is not a substitute for direceappand therefore a claim that was not raised
on appeal is “procedurally forfeited” unless Petigr “can show (1) cause for failing to raise the
issue, and prejudice resulting theosh; or (2) actual innocence.Sappia v. United Stated33
F.3d 212, 217-18 (2d Cir. 2005). Here, Petitioner didaisé his challenge the jury instructions
on direct appeal and does not even attempt taaxpis failure to do so. In light of the Second
Circuit’s affirmance of Petitioner'sonviction and the fact that P@tner has failed to point to any
newly discovered exculpatory evidence, the Court also concludes that Petitioner has failed to meet
the very high bar of proving “actual innocenceSee United States v. Tho®b9 F.3d 227, 234
(2d Cir. 2011) (instructing that a claim of “actuanocence” requires a pgoner to demonstrate
“factual innocence, not mere legal insufficiency” dhdt “in light of all the evidence, it is more
likely than not that no reasonabjuror would have convictedim” (internal quotation marks
omitted)). Accordingly, Petitioner’s reqe to amend his habeas ifien is denied on the ground
that it is procedurally barred.
Second, even if not procedurally barred, tReter's proposed amendment would fail on

the merits and is therefore futile. Leave to amend a habeas petition is governed by Rule 15 of the
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Federal Rules of Civil Procedur&ee Littlejohn v. Arty271 F.3d 360, 363 (2d Cir. 2001) (per
curiam). Rule 15 provides that courts shotfleely give leave [to amend] when justice so
requires.” Fed. R. Civ. P. 15(a)(2Nonetheless, “it isvithin the sound discretion of the district
court to grant or deny leave to amenil¢Carthy v. Dun & Bradstreet Corp482 F.3d 184, 200
(2d Cir. 2007). Thus, “[lleave to amend, thoulgterally granted, may properly be denied
for . . . futility of amendment.”"Ruotolo v. City of New York14 F.3d 184, 191 (2d Cir. 2008)
(internal quotation marks omitted). “The proposed méeading” is futile ifit “fails to state a
claim on which relief can be granted®nderson News, L.L.C. v. Am. Media, Jrf&80 F.3d 162,
185 (2d Cir. 2012).

In order to establish a “willful violation” o& federal criminal statute, the government
generally “must prove that the defendant astthi knowledge that his conduct was unlawful.”
Bryan v. United State$24 U.S. 184, 191-92 (1998) (interwiotation marks oitted). Here,
the Court’s instruction to the jugomported with this definition. Indeed, the Court instructed the
jury with respect to both countisat “[w]illfully means to actwith knowledge that one’s conduct
is unlawful and with the intent to do someittpithe law forbids.” (Trial Tr. at 1008:11-13, 1013:2—
4.) In short, the Court’s instruonhs to the jury on willfulness were wholly correct as a matter of
law and, for what it's worth, consgent with the very DOJ policy refenced in Petitiner’s letter.
Because Petitioner's challenge ttte jury instruction has no mg the Court concludes that
Petitioner’s proposed amendment would be futile.

V. CONCLUSION

For the reasons set forth above, IT ISREBY ORDERED THAT P#tioner’s request for
the issuance of a writ of habeesrpus pursuant to Sectiof535 is DENIED. IT IS FURTHER
ORDERED THAT Petitioner’'s motions for recusaild to amend the Section 2255 petition are

also DENIED. The Clerk of the Court is respectfully directed to mail a copy of this Opinion and
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Order to Petitioner, to terminate the motion pending at docket number 98 in No. 10-cr-1 07, and to
close the civil case, No. 13-cv-8115.

In addition, because Petitioner has not made a substantial showing of the denial of a
constitutional right, the Court will not issue a certificate of appealability. See 28 U.S.C.
§ 2253(c)(2); see also Love v. McCray, 413 F.3d 192, 195 (2d Cir. 2005). Furthermore, because
any appeal would “lack[] an arguable basis in law or fact,” Tavarez v. Reno, 54 F.3d 109, 110 (2d
Cir. 1995), the Court certifies pursuant to 28 U.S.C. § 1915(a)(3) that any appeal from this Opinion

and Order would not be undertaken in good faith, and therefore, Petitioner may not proceed in

Sforma pauperis.
SO ORDERED.
Dated: November 4, 2016
New York, New York »
RIGHARD . SUTEIVAN |

UNITED STATES DISTRICT JUDGE
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