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JESSE MFURMAN, United States District Judge:

In this acrimonioupatent litigation, general familiarity with which is assumed, Plaintiff
Skyline Steel, LLC (“Skyline”) moves to strikke Amended Answer of Defendant PilePro, LLC
(“PilePro”) or, in the alternatie, to dismiss its counterclaimdn the alternative to its opposition
to Skyline’s motion, and in the event that the Court grants Skyline’s motion to strike its
Amended Answer, PilePiitself moves for leave of Court to file its Amended Answer and
counterclaims. For the reasons that follow, Skyline’s motion is GRANTED irapdrDENIED
in part, and PilePro’s motion is DENIED as moot.

BACKGROUND

Thefollowing facts— anoverview of the relevarprocedural history in this case and
related litigation— is presented by way of background to the issues presented in these motions.
On May 10, 2013, Skyline served a Demand for Arbitration on PilePro, alon@ilatPro Sales
Corp., Inc. (“PilePro Salesgnd PilePro Steel, LRogether, “PilePro Defendants”), seeking to
commence an arbitration before JANf8rmerly known as “Judicial Arbitration and Mediation

Services) in New York, New York. (Decl. Aldo A. Badini Supp. Skyline Steel, LLC’s Mot. To
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Strike or Dismiss (Docket No. 123) (“Badini Declf)3). Skyline’s Demand for Arbitration was
made pursuant to an arbitratiprovision in a settlemengeeemen(the “Settlement

Agreement”) between the partjeghich had beeexecuted after PilePro and PilePro Sales sued
Skyline for infringement of twofdPilePro’s patents, neither of which is implicated in thigant
lawsuit (Id.; id., Ex. C (“D.N.J. Compl.”f{ 7577, 88-89, 95).

In or aboutAugust2013, Skyline learned of an allegedly unlawful exclusive dealing
arrangemeinbetween PilePro and Plymouth Tube Company (“Plymop#rigi— taking the
positionthat the Settlement Agreement and the arbitratromigion contained therein were
procured through fraud and anticompetitive condudiled a lawsuitin theUnited States
District Court for the Districof New Jersey against PilePro Defendants and Plyn{thelfNew
Jersey Action”) asserting claims based on unfair competition, antitrust violations, and patent
infringement. (Badini Decl. § 183eeD.N.J. Compl.). In response to Skyline’s complaint in the
New Jersey ActionPilePro moved to compel arbitration, arguing that the Settlement Agreement
and its arbitration provision were still in effedBadini Decl. § 13id., Ex. D). PilePro also
moved to stayhe New Jersey Action.Decl. Michael C. Van Supp. Pilepro, LLC’s Opp’'n
Skyline Steel, LLC’s Mot. To Strike or Dismiss (Docket No. 137) (“VanIDe&EXx. 1 (“New
Jersey Docket”), No. 25). Tlikstrictjudge presiding over the New Jersey Action, the
Honaable Claire C. Cecchi, has administratively terminiaith of PilePro’s motions pending
further briefing on whether the New Jersey Action should be transferred toie dsurt in
New York. (New Jersey Docket No. 4&ileProhas not yet filed an answer or any
counterclaims against Skyline in the New Jersey Acti@eellew Jersey Dockgt See also

Skyline Steel, LLC v. PilePro LLC et,al3-CV-4930 CCC)(D.N.J.).



Meanwhile, on November 15, 2013, Skyline filldk lawsuit, initially seekingonly a
declaratory jdgment against PilePro thatylike did not infringe a separate patent owned by
PilePro (the *'543 Patent”) and that the '543 Patent is invalid. (Docket No. 1). On July 24,
2014, Skyline filed a Second Amended Complaint (the “Complaint”) addingam Act and
state law claims relatgto PilePro’s allegedly unfair and anticompetitive business practices.
(Second Am. Compl. (Docket No. 58)). PilePro thd a motion to dismiss the Complaint’s
declaratory judgment clain@n August 15, 2014, which the Court denied in an oral opinion on
September 23, 2015. (Docket Nos. 62, 83¢venteemlays after the Court’s ruling, on October
10, 2014, PilePraled its Answer to the ComplaiiDocket No. 93)twenty-one days thereatfter,
on October 31, 2014,lEPro filed its AnendedAnswer with six counterclaims against Skyline.
(Docket Ns. 119).

ThereafterSkylinemoved tostrike PilePro’s Anended Asweror, in the alternative,
dismiss PilePro’s newlgsserted counterclaims, arguing that the answer and its counterclaims
wereuntimely andhat pursuant to PilePro’s own representatioegher PilePro’s
[counterElaims are arbitrable because of its interpretation of the arbitration clause of th
Settlement Agreement, in which case they do not belong in any court; or theyt arbitrable
and are compulsory counterclaims to the eaflied New Jersey litigation which deals with the
same transactions and occurrences.” (PIl. Skyline Steel, LLC’s Motrike 8t DismisDef.
Pilepro, LLC’s First Am. Answer & Countercls. Pls.” Second Am. Compl. (Docketll%4)

(“Pl.’s Strike Mem.”) §. Plaintiff furtherrequested that the Court sanction PilePro and its
counsel based on its bad faith in filing late counterclaims that, in any event, doamgf ipethis
Court. (d.at8-10). PilePro filed an opposition to Skyline’s motion on November 18, 2014 and,

on that same day, filed another motion requesting leafike its Amended Answer with the



same counterclainin the alternative” to its opposition of Skylinasotion. (Docket Nos. 136,
138). Pursuant to the Court’s order (Docket No. 140), the parties filed a consolidateti@mpposi
and replyto PilePro’s motion to amend and PilePro’s motion to stay tilgation pending
reissue of the '543 Patent (on which the Court has since ruled (Docket No. 204)) (Dosket N
155, 172).
DISCUSSION

A. Skyline’s Motion To Strike PilePro’s Amended Answer

Skyline first requests that the Court strike PilePro’s entire Amended Aaswdeanter a
default judgment against PilePpecaise, although the Amended Answer was filed asgbt
twenty-one days after thimitial Answer to the Complaint pursuantRule 1%a)(1)(A) of the
Federal Rules of Civil Procedyreinitial Answeritself wasfiled seventeedays after the
Court’s denial of PilePro’s motion to dismiss three dayafterthedeadline to do so und&ule
12(a)(4)(A). (Pl.’s Strike Meni-3).! “[W]here a motion to strike an answer is based on
untimeliness . . . such a motion properly arises under the Court’s authority to ehérce
deadline for filing an answer established by the Fed. R.FCi¥2(a)[](and any relevant Local
Rules of Practic€). Car-Freshner Co. v. Air Freshners, In®o. 10CV-1491(GTS) OEP),
2012 WL 3294948, at *5 (N.D.N.Y. Aug. 10, 2012). “Generally, such a motion is governed by
the same standard that governs a motisetaside an entry of defauligl., meanng that the

Court must consider 1) whether the defauwtas willful; 2) whether [the delay in filing] would

! Skyline asserts in its memorandum that PilePro’s initial Answer was filed taunty

days after the Coustdecision on its motion to dismiéBl.’s Strike Mem. 12), but its math is
incorrect— PilePro filed its answer on October 10, 2014, @alyenteen days after the Court’s
decision on September 23, 201Nevertheless, PilePro’s Answer was still three days late, as
Rule 12(a)(4)(A) of the Federal Rules of Civil Procedure grants a partgéoudays to fila
responsive pleading after the court denies a Rule 12 motion.



prejudice the adversary; a(8) whether a meritorious defense is presented,” along yatthér
relevant equitable factors . . . for instance, whether the failure to follow afrptecedure was a
mistake made in good faith and whether the entry of default would produce a harsh or unfair
result.” Gates v. WilkinsariNo. 03CV-763 (GLS), 2005 WL 3115826, at *1 (N.D.N.Y. Nov.
21, 2005) (citingenron Qil Corp. v. DiakuharalO F.3d 90, 96 (2d Cir. 1993)). In weighing
those fators, the Court must be mindful that “strong public policy favors resolving disputes on
the merits,"Pecarsky v. Galaxiworld.com L{®49 F.3d 167, 172 (2d Cir. 2001) (internal
guotation marks omitted), and thatcordingly, “judyment by default is a drastic remedy to be
appliedonly in extreme circumstancedlli v. StewardBowden No. 11CV-4952 (PKC)
(KNF), 2012 WL 3711581, at *3 (S.D.N.Y. Aug. 24, 2012

The Court is troubled by PilePro’s complete failure to explaior-even fully
acknowledge— its delay in filingtheinitial Answer to the Complaint. @.’s Strike Mem 6-7
(arguing that since “PilePro filed its Answer to the Second Amended Complaiah October
10, 2014, and its amended answer on October 31, 2014,” its “Amended Answer was
appropriately filed as a matter of course”)r&¢rringto the threeday delay as “claimed” and
“alleged”)). Some courts have found thdtexe“a party offers no good reason for the late filing
of its answer,” as heréentry of default judgment against that party is appropriate f'e
Knight, 833 F.2d 1515, 1516 (11th Cir. 19&@gr curiam) Nevertheless, the Court declines to
imposesuch a harsh remedy hdog several reasons

First, at least one court h&eldthat “[n]otwithstanding that some courts in this circuit
consider the filing of a late answanalogous to a motion to vacate a defdugit, practice is not
appropriate” where, as here, “no default was entered and the answer was filéal theanstant

motion.” Alli, 2012 WL 3711581, at *3 (internal quotation marks and citation omitted). Second,



despite PilePro’s failure to acknowledge its tardiness in filnegnitial Answer, there is no
indication that its threelay delayin filing was willful. SeeGravatt v. City of Ny, No. 97CV-
0354 (RWS), 1997 WL 419955, at *3 (S.D.N.Y. July 28, 199mMprudent, inattentive,
careless, or even negligent handling of a case, although not to be condoned, does not demonstrate
willfulness.” (internal quotation marks omitted)yhird, andperhapsnost importantSkyline

has not shown — or emalleged— any prejudice resulting from PilePsathreeday delay in
filing its initial Answer to the Complaint, a delay that Skyline now attempts to use totsigike
Amended Answerln fact, Skyline did not even object RilePro’s late filing of its initial
Answer until over three weeks later, after PilePro filed its Amended Answaand filed
counterclaims.Whether tlosecounterclaimsare properly before this Cougta matter the Court
addresses belawBut PilePro’s three-day delay in filing an aes precedinghe Amended
Answer is insufficienfor this Court to strike the Amended Answelits entiretyand enter a
default judgment on Skyline’s behalkee, e.gPanzella v. Cnty. of Nassaho. 13CV-5640
(SJB (SIL), 2015 WL 224967, at *1 (E.D.N.Y. Jan. 15, 20{dgclining to strike defendants’
answer, apparently filed four months late, “given defendants’ participatibisiadtion and the
strong public policy favoring resolving disputes on the merits” (internal quotatoksm
omitted); Scott v. WorldStarHipHop, IndNo. 10CV-9538 PKC) (RLE), 2012 WL 5835232,

at *1 (S.D.N.Y. Nov. 14, 201declining to strike an answer filed three weeks later because,
among other factors, “the delay did not causaiBaant prejudice to plaintiff’)Candelaria v.
Erickson No. 01CV-8594 (LTS) (RLE), 2005 WL 1529566, at *11 (S.D.N.Y. June 28, 2005)
(declining to strike the defendant’s answer, finding “that the approximatebrthoath delay in

answering Plaintiff's complaint did not cause Plafrgignificant prejudice”).



B. Skyline’s Request © Dismiss PilePro’s Counterclaims

Having determined that the Amended Answer should not be stricken in its erliesty
guestion remains whetheretlcounterclaims asserted by PilePro in its Amended Answer are
properly before this CourtSkylineargueghat PilePro’s counterclaims are improper because,
among other things, they are compulsory counterclaims to the New Jersay &udi hence
mustbefiled in that @urt. (Pl.’s Mem. 5n.2 Pl.’s Skyline Steel, LLC’'®Reply Mem.Law
FurtherSupp. Mot. To Strike or Dismiss Def. PilePro, LLC’s First Am. Answer & Cautge
Pl.’s Second Am. Compl. (Docket No. 153) (“Pl.’s Reply Mem.})3- Under Rule 13(a) of the
Federal Rules of Civil Procedureglaim is considered compulsory if it “(A) arises out of the
transaction or occurrence that is the subject matter of the opposing party’saridi (B) does
not require adding another party over whom the court cannot acquire jurisdiction.” Fed. R. Ci
P. 13a)(1). “T he test for determining whether a counterclaim is compulsory is whether al logic
relationship exists between the claim and the counterclaim and whether thekefsssatof the
claims areso logically connected that considerations ofgiadl economy and fairness dictate
that all the issess be resolved in one lawsuit®dam v. Jacoh950 F.2d 89, 92 (2d Cir. 1991)
(internal quotation marks omittedyee alsalones v. Ford Motor Credit Co358 F.3d 205, 209

(2d Cir. 2004 In interpraing Rule 13(a), “this Circuit generally has taken a broad view, not

2 Skyline also argues that PilePro should not be able to assert its countentltiims
action because PilePro has previously argued that the claims are subjectatbarpind hence
they cannot be heard in any court. (Pl.’s Strike Mem. 6A8)neither party has filed a motion
to compel arbitration, however, this issue need not and should not be decided now.

3 In arguingthatPilePro’s claim$iad to be brought in tHéew Jersey Action, Skyline
relies onThird Circuit law. (Pl.’s Reply Mem. 5 n.4). In evaluating whethefaim before it
would be compulsory in another federal district, however, the Second Circuit has applied its
law, and so the Court will apply Second Circuit law as we#e Adan950 F.2d at 91-92
(applying its own law to determine whether counterclaims would have been corjpulgor
earlierfiled action in the Eastern District of Michigarsge alscCritical-Vac Fitration Corp. v.
Minuteman Int’l, Inc, 233 F.3d 697, 698-700 (2d Cir. 20@6ixing Adamin determining



requiring an absolute identity of factual backgrounds[,] but only a logiclaeship between
them.” United States v. Aquavell6l1l5 F.2d 12, 22 (2d Cir. 1979) {@nnal quotation mas
omitted);see alsdMosdos Chofetz Chaim, Inc. v. Vilf. Wesley Hills 701 F. Supp. 2d 568, 588
(S.D.N.Y. 2010).

With thatguidance in mind, the Court fintlsatPilePro’s counterclaims in this action are
compulsorycounterclaims irthe ealier-filed New Jersey Action. Ithat action Skyline asserts
thatthe PilePro Defendants and Plymouth have conspoezhgagen a wideranging scheme of
fraud and anticompetitive conduct that has harmed Skyline’s business, condut|tiusd
filing sham litigation against Skyline and fraudulently procuring the Settlemenerigre with
Skyline through that litigatian (SeeD.N.J. Compl. {75-77, 88-89, 95, 233-37As a result,
Skyline seeks, among other relief, “a declaration that the Settléxgesmentonstitutes
patent misuse and that the Settlement Agreement and all patents covereddrgengent are
unenforceable “a declaration that the Settlement Agreement is unenforceable, invalid, and void
as against public policy”; and “injunctive relief preventing and restrainileg®Ri from
enforcing the Settlement Agreemen(ld. 1 248-49, 252)By contrastPilePro’s
counterclaims in its Amended Answaae all predicated on thalidity of the Settlement

Agreementjn that they all seek to hold Skyline liable for alleged violations of its terms.

whether counterclaims were compulsorgmearlier Northern District of Illinois action)in any
event the Third Circuit’s interpretation of Rule 13(a) is substantsilyilar to the Second
Circuit’s, sothe choice of law does not affect the analySlse, e.g.Transamerica Occidental
Life Ins. Co. v. Aviation Office of Am., In292 F.3d 384, 389-90 (3d Cir. 20qR) determining
whether a counterclaim is compulsdithere need not be precise identity of issues and facts
between the claim and the counterclaim; rather, the relevant inquiry is whetlveutiterclaim
bears a logical relationghto an opposing party’s claim . [A] logical relationship between
claims exists where separate trials on each of the claims would involve aniabdtglication
of effort and time by the parties and the courts.” (internal quotation markiedjit



Accordingly, were this Court to allow PilePro’s counterclaims to go forward, theg Court and
the Qourt in the New Jersey Action woutdve to determine, askay threshtdl matter, whether
the Settlement Agreement is, in fact, vakdraisingthe possibility of inconsistent tzomesand
anearcertainty of duplicative efforts.

Courts have consistently found that countercldiased on a contraate compulsory in
actionsrelatingto the same contrac6eeg e.g, MMZ Assos., Inc. v. Gelco CorpNo. 06CV-
3414 WHP), 2006 WL 3531429, at *3 (S.D.N.Y. Dec. 8, 200f)ding that counterclaims
related to the same contraeére compulsory, and noting that “[w]henever two courts look at the
same contract, differing interpretations are possible, even if not likely. Evet i€étotts read
the contract in the same way, one of them will have spent its time doing so unnigcessar
(internal quotation marks omittedpgee ado Adam950 F.2d at 90, 9@inding that claims for
enforcement o& contract should have been filed as compulsory counterclaims to original claims
seeking rescission diie contract on grounds that it was induced by fraBagguszka v. L.A.
Models, Inc. No. 04CV-7703 (NRB), 2006 WL 770526, at *19 (S.D.N.Y. Mar. 24, 2006)
(finding that counterlaims arising out of the same contract as the earlier aggom compulsory
in the earlier actiopp Bonadio v. E. Park Research, In220 F.R.D. 187, 189 (N.D.N.Y. 2003)
(finding thatclaims were compulsory counterclaims in an eaflled action arising out of the
same contradbecause allowing them to proceed “would be duplicative of the [cibeoh. . .
and would be contrary to the purpose of Rule 1Zwis preserving scarce judicial resources
and preventing inconsistent judicial determination and verdicts on similar i§suesimilar
result is compelled in this case. Ultimately, “[a]lthough this action and the [NeeyJéction
are not identicalcombining the actions will serve the interest of judicial economy by preventing

likely duplication of effort.” MMZ Associates2006 WL 3531429, at *3.



In arguing otherwiseRilePro insists that Skyline’s currgmsition regardinghe
relatedness of RIPro’s counterclaims to the New Jersey Action is contrary to Skyline’s
representations to the Court in the New Jersey Action. Specifically, in opposingnéier of
the New Jersey Action to a New York district court, Skyline argued that “Wia®roand
Skyline are engaged in a patent infringement lawsuit in the Southern Distxietwo¥ ork, this
antitrust action would not be considered a ‘related case’ because, amongasbes réhere are
no overlapping issues and Plymouth is not a party to that litigation.” (Van Decl., EX; 2a
Def.’s Strike Mem. 34). The accusation of “inconsistency)bwever s frivolous; indeed, if
anything, Skyline’s representations in the New Jersey Action suppourckision that
PilePro’s counterclaims should have been brought there. In the New Jerssy 3kyline
argued— correctly— thatits claims in this Court were not related to its claims keefbe Court
in New Jersey. Itargument had nothing to do with whether Pilepomanterclaimavere
related to the New Jersey Actien nor could it haveas Skyline filed its brief almost three
months before PilePro filed its counterclaims. (Van Decl., Ex. 2sgef)ocket No. 119).
Skyline’s representatiortus do not affect the Courttietemination that PilePro’s
counterclaims before this Court are indeed compulsory counterclaims in theshéey Action.

When a party files claims in a later action that@mpulsory counterclaims in an
earlierfiled action,that party “technically has netolated Rule 13(a),” because “[n]othing in
Rule 13 prevents the filing of a duplicative action [or counterclaim] instead of puteony
counterclaim.” Adam 950 F.2d at 93. Nevertheless, such a practice “does contravene the
purpose of the Rule in thatcreates a multiplicity of actions, wastes judicial resources, and
unduly burdens the litigation processl’ Lyons & Co. Ltd. v. Republic of Tea, 892 F. Supp.

486, 490 (S.D.N.Y. 1995). Accordinglyi]'deally, once a court becomes aware thaaion

10



on its docket involves a claim that should be a compulsory counterclaim in another pending
federal suitjt will stay its own proceedings or will dismiss the claim with leavplead it in the
prior action.” 6 C. Wright, AMiller & M. Kane, Fed.Prac. & Proc. Civ. § 1418 (3d ed.). When
faced with duplicative litigatiom an earlieffiled action as here, “[tlhe decision whether or not
to stay or dismiss a proceeding rests within a district judge’s discretiatain 950 F.2d at 92.
Here,PilePro has not yet filed its answerthe New Jersey Actigrand — should the Court in
the New Jersey Actiofor, in the event it is transferred, a court in New Yal&hy PilePro’s
motion to compel arbitration- PilePro has not indicated thidismissingthe claims here would
affect PilePro’s rights to assert those same claimas ianswer before that Coulf. Inforizons,
Inc. v. VED Software Servs., In204 F.R.D. 116, 120 (N.D. Ill. 200{glecting to institute a
stay because femissal of this cascould create an unwarranted risk of legal prejldidcbae
plaintiff then dismissed its own suit and the defendant was barred frbimgehe claims by a
statute of limitations). Accordingly, PilePro’s counterclaims are DISMIS®#Bout prejudice

to PileProrefiling the counterclaims in the New Jersey Acti@ee Adan®50 F.2d at 94

4 Some courtsdve analyzed a court’s discretion to dismiss or stay counterclaims that are
compulsory in a pending lawsuit under the “firstfile” rule — the presumption that “where

there are two competing lawsuits, the first suit should have priority, absehbilmg of

balance of convenience or special circumstances giving priority to the seEoatiCity Nat.

Bank & Trust Co. v. Simmon&78 F.2d 76, 79 (2d Cir. 1989) (internal quotation marks omitted).
See Adanm950 F.2d at 92-94, see aldd_yons & Cg, 892 F. Supp. at 490. The rule does not
apply (1) “when there are ‘special circumstances,” such as “manipulative or dedegtiavior

on the part of the firdiiting plaintiff,” New York Marine & Gen. Ins599 F.3d at 112 (quoting
Wausauy 522 F.3d at 276); or (2) when the balance of conveniendetermined using the same
factors considered in connection with motions to transfer venue — favors the $iésbnd-
action,see id Even assuming that the Court need cohduch an analysis in this caseg, e.g
Hollinee Corp. v. WeyheNo. 91CV-6855 (PKL), 1992 WL 110989, at *5, *9 (S.D.N.Y. May

4, 1992) (describing firgie-file principles in discussing compulsory counterclaims in another
actionbut staying claims without analyzing factors in tegt¢ Court finds that the presumption

in favor of the edier-filed action should hold, substantially for the reasons stated in Skyline’s
brief opposing tnsfer of the New Jersey ActionSgegVan Decl., Ex. 2).

11



(remandhg the caseo the district court with instructics to dismiss the action because the
plaintiff “stated on the record that he procedurally will not opposélihg of counterclaims in
the [earlieffiled] action”); Bonadiq 220 F.R.Dat 189 (dismissing counterclaims found to be
compulsory in a pending actiopnnkenny, Inc. v. Nadlgb44 F. Supp. 166, 170 (S.D.N.Y.
1982) (noting that the court hadscretion to “dismiss the claims before it without prejudice to
an application to the [other court] for leave to set up the claims as countercjeamebdment
to the Answer thereir)”
C. Skyline’s Request for Sanctions

Finally, Skylinerequest that the Court exercise its inherent authority to impose sanctions
on PilePrq contending thaPilePro filed is Amended Answer in bad faith because it knew of the
counterclams long before they were filethd because PilePitself has asserted that those same
claims are subject to arbitration. (Pls.” Strike Merl(3. “In order to impose sanctions
pursuant to its inherent power, a district court must find that: (1) the challelag@dwvas
without a colorable basis and (2) the claim was brought in bad ifaitmotivated by improper
purposes such as harassment or del&nimon v. Prospect Capital Cor75 F.3d 138, 143 (2d
Cir. 2012) (internal quotation marks omitted). The Second Circuit has “declined to uphold
awarddof attorneys’ feestinderthe badfaith exception absent both clear evidence that the
challenged actions are entirely without color and are taken for reasomsase$iment or delay or
for other improper purposes and a high degree of specificity in the factual finditingslotver
courts.” Wilson v. Citigroup, N.A702 F.3d 720, 724 (2d Cir. 201@)ternal quotation marks
omitted). Applying those standards here, the Court declines to impose sanctions.

To be sure, since this case was filed in late 2013, PilePro has engagedustactics

seemingly designed to delay tliitegation. (See, e.gMem. Op. & Order (Docket No. 204) 3-4

12



(rejecting PilePro’s motion to st&kyline’s claims of noninfringement and patent invalidity
pending the Patent and Trademark Office’s (“PTO”)islen on PilePro’s recently filed reissue
applicationon the basis that it was “plainly tactically motivated to achieve eithey dela
second bite at the apple,” aditing examples of PilePro’s dilatory tacticseverthegss,n

order to impossanctionsn conjunction with PilePro’s instant conduct, the Court ritstfind
that itsbelatedassertion of counterclaims found to be compulsory in the New Jersey Action was
“entirely without color,”"meaning it “lack[edjanylegal or factual basis.Schlaifer Nance &

Co., Inc. v. Estate of Warhdl94 F.3d 323, 337 (2d Cir. 1999) (internal quotation marks
omitted) Although the question is a close one, the Court cannot find that PdePro’
counterclaims— or its threeday delg in filing the initial Answer— were“so completely

without merit as to require the conclusion that they must have been undertaken for some
improper purpose.’Enmon 675 F.3d at 148nternal quotation marks omittedyee also Wilsgn
702 F.3d at 724 (reversing a district court’s imposition of sanctions on plaintiff's coetouns
because it was “[un]reasonaldteinfer thatlhis] submission of opposition papers four days late
wasfor reasons of harassment or delay or for other improper purposes.” (internaloguotati
marks omitted)) That PilePo knew it had grounds for its canclaims as early as May 2013
— as evidenced by the fact that five of its counterclaims in this action are esgeodd

from its response to Skyline’s Demand for ArbitratieagBadini Decl. 1 711; Pl.’s Strike

Mem. 4-6) — is troubling, but does not compel a finding of bad faith, as Rule 15(a)(1)(A) of the
Federal Rules of Civil Procedure entitles a party to amend its pleadingadtea oh course

within twenty-onedays after serving it, and there is no evidence that PilePro deliberately
refrained from asserting the counterclaims at previous stages of thglitigaccordingly,

Skyline’srequesfor sanctions is DENIED.
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CONCLUSION

For the foregoing reasons, Skwia motion to strike is GRWTED in part and DENIED
in part. Specificallythe Court will not strike PilePro’s Amended Answer in its entirety, but does
DISMISS PilePro’s counterclaims without prejudice tdiliag those counterclaims the New
Jersey Aabn. Giventhatdecision, PilePro’s motioin the alternative) for leav® amend its
Amended Answer to bring those counterclaims is DENIED as moot.

Finally, after submitting its Amended Answer, PileRraupon request from Skyline —
— askedthat Exhibit A be sicken from the docket and that it be permitted tfileet under
seal because it contained “confidential pricing information.” (Docket No. 12&).Cburt
temporarily granted PilePro’s request and held that it would rule on the pyagrigtePro’s
requesin conjunction with its ruling on this motion (Docket No. 130). Although the Court has
since receivedxhibit A itself, it has not received any briefifigpm the partiesas to why the
entire exhibit should be filednder sealapart from Skylins two-paragaph reference to Exhibit
Ain its brief filed onNovember 7, 2014 (which notahlydicates that PilePro filed the document
at issue irredactedform in other litigation). (Docket No. 127, at32- Accordingly, withintwo
weeksof the date of this Ordeany partythat wishego have Exhibit A filed under seal or in
redacted form shall file a letter brief not to exceed five pages addressingphety of sealing
or redacting theexhibit in light of the presumption in favor of public acceSse, e.g.Lugosch
v. Pyramid Co. of Onondagd35 F.3d 110, 119 (2d Cir. 2008eforesubmittingany such
brief, the parties aradvised to consult the Court’s Order in connection with PilePro’s proposed

redactions to its consolidated replyitomotion to stay and motion to amen@ocket No. 28).
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The Clerk of Court isidectedto terminate Docket N&x 122 and 138.

SO ORDERED.
Date March 5, 2015 dg, P %,/—
New York, New York LfESSE M-FORMAN
nited States District Judge
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