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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

In the Matter of the Application of

WHITEHAVEN S.F., LLC, OPINION AND ORDER
Petitioner, 13 Civ. 8476 (ER)

—against-

STEVEN SPANGLER, LANCE WITTRY, ESQ.,
WITTRY LAW OFFICES and HARVEY
THATCHER,

Respondents.

Ramos, D.J.:

The instant dispute concertie validity of an arbitration clause in a litigation financing
agreementRespondent Steven Spangler (“Spangler” or “Respondent Spangler”) sought funding
for amedical malpracticactionin Indiana(the “Skyleign Spangler Litigation’after his
daughter, Skyleign $mgler, was delivered stillboin 2003. To that endgpangler entered a
loan agreement with man name#ilarveyThatcher (“Thatche))’in October 2007 and, pursuant
to aseparateontract (the Finance Agreemef)t obtained additional funding from Whitehaven
S.F., LLC (“Whitehaven” or “Petitioner”), a legal financier, in June 2008. Among otims te
the Finance Agreemenbntairedan arbitration clause.

The Skyleign Spangler Litigation settled in approximately 2012 or 2013. In June 2013,
Spangler, deemintle litigation financing agreements that he previously entered unconscionable,
filed an action in Indiana state court against Whitehaven and Thatcher, seekitiggoi€h
their liensand void thd=inance Agreemer{the “Indiana Proceeding”). Thatcher filed a
counterclaim in that actionhrough which heeekgo recover his losses. Whitehaven, in turn,

filed the instant actioas a petition for a preliminary injunction and temporary restraining order.
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Although ths Court rgected Whitehaven’siitial requesfor injunctive reliefto stay the Indiana
Proceeding and compel arbitrationhdirected the partie® submit further briefingn (1) the
amount in controversgnd (2)the enforceabilityf the arbitration clause in the Finance
Agreement

Presentlybeforethe Court is Whitehaven’s motion to compel arbitratroaccordance
with thearbitration clause in thEinance AgreementDoc. 6 (“Mem. Supp. Mot. Compel”)For
the reasons discussed below, the motion is GRANTED.

l. Factual Background

A. Parties

PetitionenWhitehavens aDelawarecorporation with a principal place of business in
New York Mem. Supp. Mot. Compel 5. Whitehaven provides remourse cash advances to
injured individuals who have a pending claim or lawsuganing that thegto not have to repay
themoney advanced by Whitehaven in the eventttieit lawsuit is“lost, dismissed or
otherwise resul$] in no recovery.”Id.

Respondent Spangler is a Florida residéet. Lance Witty (“Wittry” ), an Indiana
attorney represents Spanglefhatcheris also an Indiana residenitiarvey Thatcher Answer
and Countercl.Spangler v. Thatcher, Whitehaven S.EC (Ind. Sup. Ct. Marion Cnty. 2013).
Whitehaven initially named ThatchéWittry and hisfirm, theWittry Law Offices,as
Respondents in ¢éhinstantaction. Spangler Opp. 1, Doc. 10. As explaimefla, however,
Whitehaven only seeke compel Spangler to arbitrate.

B. Skyleign Spangler Litigation

Skyleign Donae Lashel Spanglé6kyleigri’) was the fullterm baby daughter of Steven

Spangler and Heidi Brown (“Ms. Brown”)Spangler v. Bechte®31 N.E.2d 387, 388-89 (Ind.



Ct. App. 2010)fransfer grantegdopinion vacated940 N.E.2d 832 (Ind. 2010) amdcated 958
N.E.2d 458 (Ind. 2011)Tragically, Skyleign was deliveredlsborn on February 24, 2003d.
at 389. OnJune 23, 2003, Spangler add. Brown initiated the Skyleigispangler Litigationn
Indiana state courseeking damages for negligentiiction of emotional distresagainst the
hospital where Skyleign died, a nursédwife, and the nurselidwife’s employer Id.

C. ThePromissory Note between Spangler and Thatcher

On October 18, 2007,hatcheragreed to loan Spangler $55,200.00 to help finance the
ongoingSkyleign Spangler itigation (the “Promissory Note”). Thatch@&r. Ex. 1, Doc. 12.
According to the terms of the Promissory Note, the loan would be infezesintil the maturity
date,at which pointaninterest ratef eight percenper yeawould apply. Id. Thesum owed
would be due on the earlier of April 15, 2008erendays from the date that Spangler recdive
a final settlement or award frothe Skyleign Spangldutigation. Per its terms, Indiana law
governs construction of the Promissory Naig. Finally, it states:

[1I]f any sum payable is not paid when due, or if [Spangler] or any other person

liable upon this [Promissory Note] shall die, become insoh@nnake a general

assignment for the benefit of creditors, then all the amounts owed, including all

future installments, shall immediately become due and payable on demand of

[Thatcher]. No delay on [Thatcher]'s part in exercising any power or right under

this note shall operate as a waiver of that power or right. [Spangler] shiadirfur

pay all expenses incurred by [Thatcher], including reasonable attorisagdaeed

by [Thatcher]in successfully enforcing. this [Promissory Note].
Id. (emphasis added).

D. Agreements between Spangler and Whitehaven

1. TheFinance Agreement

To further finance th&kyleign Spangler Litigation, Spangkentered intdhe Finance

Agreemenwith Whitehaven on June 23, 2008. Mem. Supp. Mot. Compel 5. Through the

Finance AgreemenWhitehaveragreed tadvance $50,000.00 to Spangler. Spangler Epp.



2 (Finance Agreemenit 5(3). In turn, Spangler agreed that, at the conclusion dbkiykeign
Spangler Litigation;whether by settlement, judgment or otherwise would repay
Whitehaven, and direct his attorney to pay Whitehaven, (1) an application fee of $500.00; (2)
“the sum of $50,000.00 together with an application fee of $500.00 and an origination fee of
$5,000 plus 4.99% per month interest, compounded monthly from the date of funding to the date
of payment, from thelitigation proceeds.ld. Regardless of the duration of the loan, the
Finance Agreementbligatal Spangleto repaywhitehaven aninimumof $85,000.1d. T 5(b)
The entirety oparagraph five of thEBinance Agreementhe section that describdge minimum
payment owe@ndthe terns of repayment, appears in bold text on the second pdgg 5.

The Finance Agreemerdes forth the following order of priority fodistributionof any
proceeds from the Skyleign Spangler Litigation:

a. To[Spangler]’s attorney(s) as and for reimbursement of case disbursements and

the legal fee;
b. Liens with priority by operation of law;
c. To [Whitehaven] in the amount which may be due pursuant to paragraph 5 of

this Agreement (said sum being the initial advance plus profit);
d. To [Spangler], ohis/her successors or assigns.

Id. T 9
The Finance Agreemeatsoincludes the following disclaimers:

1. [Spangler] HAS BEEN ADVISED AND INSTRUCTED BY [Whitehaven]
THAT HE . . . SHOULD SEEK THIS FUNDING FROM SOURCES OTHER
THAN [Whitehaven], INCLUDING BUT NOT LIMITED TO BANKS, CREDIT
CARDS, FAMILY, FRIENDS, ETC.

2. [Spangler] HAS BEEN ADVISED BY [Whitehaven] THAT [Whitehaven] IS
A PROVIDER OF FUNDS OF LAST RESORT AND THAT OTHER SOURCES
OF FUNDS AND/OR FINANCING, IF AVAILABLE, WOULD LIKELY BE
LESS EXPENSIVE.



8. [Spangler] ACKNOWLEDGES AND FULLY UNDERSTANDS THAT
[Whitehaven] MAY MAKE A SUBSTANTIAL PROFIT ON THIS
TRANSACTION.

19. [Spangler] HAS ALSO BEEN ADVISED BY [Whitehaven] TO HAVE
HIS... ATTORNEY IN HIS ... CASE REVIEW THIS AGREEMENT.
PLAINTIFF HAS SOUGHT AND OBTAINED THE ADVICE OF LEGAL
COUNSEL PRIOR TO ENTERING THISTRANSACTION.

20. [Spangler] acknowledges that all questions [Spangler] has had regarding the
funding terms of this Agreement, including the terms of repayment, have been
answered to his . . . satisfaction by [Whitehaven] and/or his . . . attorney.

21. [Spangler] acknowledges that he . . . fully understands the terms of this
Agreement and entered into this Agreement of his . . . own free will.

22. PLAINTIFF HAS THE RIGHT TO EXAMINE THIS AGREEMENT AND
TO CANCEL THIS AGREEMENT. PLAINTIFF MAY RETURN IT AND THE
MONIES ADVANCED PURSUANT TO THIS AGREEMENT BY MAIL OR
OTHER DELIVERY TO [Whitehaven] AT THE ADRESS CONTAINED IN
THIS AGREEMENT WITHIN THREE (3) DAYS AFTER [Spangler] RECEIVES
THEM. THIS AGREEMENT WILL BE VOID FROMTHE BEGINNING IF
[Spangler] RETURNS THIS AGREEMENT AND THE FULL MONIES
ADVANCED TO HIM . . . WITHIN THIS THREE (3) DAY PERIOD.

Id. 1911, 2, 8, 19-2Zemphasis in original)
Finally, and of particular significance here, the Finance Agreecwmrtains an
arbitration clause, which states:

26. Any controversy or claim arising out of or relating to this contract, including
without limitation the interpretation, validity, enforceability or breachebé shall

be settled by final, binding arbétiion administered by the American Arbitration
Association kereinafter referred to as “AAA”) in accordance with its Commercial
Arbitration Rules, and judgment on the award rendered by the arbitrator may be
entered in any court having jurisdiction theredhe arbitrator shall be a practicing
attorney or a retired judge licensed to practice in the State of New York. Ties part
also agree that the AA®ptional Rules for Emergency Measures of Protection
shall apply to the proceedings. The arbitrator shadlrd to the prevailing party, if
any, as determined by the arbitrator, all of its costs and fees. “Costeesid f
means all preward expenses of the arbitration ... The award shall be in writing,
shall be signed by the arbitrator, and shall include a statement regasdiegdbns

for the disposition of any claim. Arbitration pursuant to this paragraph shall be



filed and held in the New York Regional Office located in the county, city and State
of New York.

Id. 1 26. General severability and choafdaw clauses in th&inance Agreemeryrovide that
New York law controls thénterpretatiorof its terms and the parties’ rights thereunder, and that,
if any of its provisions are stricken as invalid, its other clauses will remain inthdly 2728.
2. The Acknowledgement

OnJune 23, 2008he same date that they executed the Finance Agreebaogimt
Spangler and Wittryin his capacity as Spangler’'s lawysgigned a “Plaintiff’s Lien in Favor of
[Whitehavehand Attorney Acknowledgemeénfthe “ Acknowledgement”)which recognized
that they receivetioththe Acknowledgement anthe Finance AgreemenSpangler Opp. Ex. 2
at 7-8. Through the Acknowledgeme®panglerexplicitly accepted thain the event of a
structured settlement, Whitehaven would be paid before him—indeedyreedhathe and his
assigns would not receiamy settlemenfundsuntil Whitehaverhad been paid in fullld.

The Acknowledgemerftirther stateghat

[Spangler] AND HIS . .. ATTORNEYS REPRESENT THAT [Spangler] HAS

NOT PREVIOUSLY GRANTED ANY LIENS AND/OR ASSIGNMENTS OF

PROCEEDS OF THIS CASE OR TRANSFERRED OR CONVEYED ANY

RIGHT TO ANY PORTION OF THE PROCEEDS TO ANY PERSON OR
ENTITY, EXCEPT IF COMPLETED BELOW AS FOLLOWS:

NAME PRESENT AMOUNT OWED
BROWN TOMPKINS & LORY $ 7,000.00
HARVEY THATCHER $ 13,000.00

Id. at 8(underline in original).

Although Wittry executed the Acknowledgement, he handwrote the following

remark on it: “Note: | have signed, acknowledged & agreed to this lien per Mr.



Spangler’s request, but can provide no advice or counsel to Mr. Spartleespect
thereto. Lance Wittry Id.

E. Prior Proceedings

The Skyleign Spangler Litigation settled 12012 or 2013 for the sum of $812,000.00.
Mem. Supp. Mot. Compel 7. Wtehaven asserts thatitout consulting eithet or Thatcher,
Wittry disbursed attorney fees of $152,579.62 to himself and “the budk’the settlement fursd
to Spangler and Ms. Brownld. Whitehaven further claims that Wittsgnt Whitehavea
stream of heated missivésdenying thdegitimacyof theFinance Agreemerginddemanding
that Whitehaven renounce any right to recovddy.at 8. Spangler, howevelaans that, while
Ms. Brown received proceeds from the settlemeore were paitb him. SpangleOpp. 6.

On June 7, 201Fpangleinitiated the Indiana Proceedingdaclaratory judgment
actionfiled against Whitehaven and Thatclh@Marion County Superior Couftseeking to
extinguish their liens on the grounds of usury, champarty unconscionabilityThatcher filed

ananswera counterclainagainst Spangler and crodsim againstWhitehavenn thatcase Id.

! None of the parties hayrovided anexact date.

2 Ms. Brown never signed the Promissory Note orftimance Agreement; as su@pangler asserts thiagr ability
to recover proceeds from ti&kyleign Spangler Litigation is entirely independent from his righttovery
Spangler Opp. 5.

3 Case numbe49D021306MI1-023616.

4 Black’s Law Dictionary defines champerty ‘da]n agreement between a stranger to a lawsuit and a litigant by
which the stranger pursues the litigastlaim as consideration for receiving part of any judgment proceeds.”
Midtown Chiropractic v. lllinois Farmers Ins. G812 N.E.2d 851, 854 (Ind. Ct. App. 20@4yoting Blacks Law
Dictionary 224 (7th ed. 1999)acatedon other grounds847 N.E.2d 92 (Ind. 2006) See alsdrust for

Certificate Holders of Merrill Lynch Mg. Investors, Inc. v. Love Funding Corp91 F.3d 116, 121 (2d Cir. 2010)
(citing N.Y. Judiciary Law 8§ 489(1)) (describing New York’s statutory prohibitigaiast champerty).



F. Thelnstant Action

On November 26, 2013, Whitehaven brought the present agiememergency petition
to staythe Indiana Proceeding and compel arbitration. Docs.QrDecember 4, 2013hé
Court denied Whitehaven’squest for a preliminary injunctipneserved decision on the issue of
whether to compel arbitration, addected the partiesubmit further briefing regarding (1) the
amount in controversy and (8)e enforceability of the mandatory arbitration claustén
Finance AgreementWhitehaven represents that gtatecourt subsequentstayed théndiana
Proceeding pending this Court’s determination of the validity of the arbitrelause. Reply
Supp. Mot. Compel 9, Doc; Reply Opp. Thatcher Br. 3, Doc. 16.

On December 16, 2018vhitehaverfiled its openindoriefin support of its motion to
compel Spangler to arbitrat&eeMem. Supp. Mot. CompelWhitehaven arguesmter alia, that
the arbitration clause is valithat Spangler entered the Finance Agreemaitht the benefit of
advice from counsethat the federal preference to arbitrate is strangithatthe authority on
which Spanglerelies lacks force hettgecause, as a Floridiamg cannot avail himself of stat
law protectionghatsoldy benefitNew Yorkers. See generalliReply Supp. Mot. Compel.

Spangler asserts that the Finance Agreemmamstitutes a contract of adhesion and
requests that the Court annul the mandatory arbitration clause. Spangler Opple3-11.
principally challenges the enforceability of the arbitration clause ogrthends that it violates
an agreement reachbdtwe@& Whitehaven antheNew York State Attorney Generah
February 2005 (the “2005 Assurance of Discontinuancéhie “Assurance; through which
Whitehaven did not admit any wrongdoing, begluntarily relinquished” its right taise
mandatory arbitrationlauses in its litigation fundingontractswith “New York consumers.’ld.

at 9 Ex. 1. Spangler argues that, even though he is not a New York resident, the protections



afforded by New York law-which, he claims, inclugsthe 2005 Assurance of
Discontinuance—extend to him this casdecausée “consumed” from the New York
marketplaceNew York substantivéaw governs the Finance Agreement, Whitehaven is a New
York businessyhitehaverdisbursed funds to Spangler through a New York bank account, and
residency is not a prerequisitegmtection fromNew Yorkconsumetaws Id. at7-8, 14-17.

Spangler further asserts that, although “[tlhe New York legislaturerbeted no law
abridging Whitehaven'’s right to privatetpntract for arbitration”id. at 7), the Assurance
wherein Whitehaven voluntarily surrendered that right “was made and executednender t
authority of several New York statutes that give [it] the force and effeatof lid. at 1011.
Spangler claimdiat because he has been injured by Whitehaven’s violation of the terms of the
Assurance, he is now entitled to enjoin Whitehaven from enforcing the mandatogtiaiit
clause in thé&inance Agreementld. at 11.

In a separate oppositidimief, Thatcher joins Spangler’s arguments regarding the
invalidity of the arbitration clausandasserts thaheIndiana Proceeding should not be stayed,
as itwould prevent him from obtaining a judgment against Spangler through his counterclaim.
Thatcher Br2, Doc. 12. Thatchercontends that Spangler failed to repay him on the terms set
forth in the Promissory Note and is in default for the entire sum lduet 56. Specifically,
Thatcher claims that, because the Promissory Note obligated Spanglentbirappon
demandf Spangler made a general assignment os#tdemenproceeds for the benefit of
creditors, upon entering tl@nance Agreementin which Spangler made a general assignment
to Whitehaven—Spanglevas obliged to payim the sum owed uret thePromissory Noteld.
Thatcher alsargues thathe Court cannot compel him to arbitrate because he did not sign the

Finance Agreemerand “certainly [is] not a third party beneficidmyf it. 1d. at 2.



Whitehaverclaims that itis “wholly confused” by Thatcher’s positidsecause, as
Thatcher acknowledges,hasconsistently represented that inist seeking to arbitrate against
him. Whitehaven argues that Thatcher laakg cognizable claim against it and laskanding
to challenge the arbitration clausecauseashe concede$e dd not sign—and is not a third-
party beneficiarypf—the Finance AgreementReply Opp. Thatcher Br. 3-5.

. Legal Standard

Section4 of theFederal Arbitration Acfthe “FAA” or the “Act”) requires courts to
compel arbitrationn accor@éncewith the terms ofin arbitration agreement, upon the motion of
either party to th agreemenprovided that there is no issue regardiagreation. AT&T
Mobility LLC v. Concepcion- U.S.--, 131 S. Ct. 1740, 1748-49 (20Xtjting9 U.S.C. 8 4
“In the absence of an agreement by the parties to submit the matter of arbitrabiiey
arbitrator, the question of whether or not a dispute is arbitrable is one for the avadtiovia
Bank, N&. Assh v. VCG Special OmptunitiesMaster Fund, Ltd.661 F.3d 164, 171 (2d Cir.
2011). When resolving a motion to compel arbitratioine ‘tourt applies a standard similar to
that applicable for a motion for summary judgmerensadoun v. JobRtat, 316 F.3d 171, 175
(2d Cir. 2003)citations omitted) “If there is an issue of fact as to the making of the agreement
for arbitration, then a trial is necessaryd. Yet, “where the undisputed facts in the record
require the matter of arbitrability twe decided against one siddloe other as a matter of law,
[the court] may rule on thieasis of that legal issue aadoid the neetbr further court
proceedings.”"Wachovia661 F.3dat 172(citing Bensadoun316 F.3d at 175).

Courts in thisCircuit must determinéur issues in the context aimotion to compel
arbitration: (1) whether the parties in fact agreed to arbitrate; (2) the scope of thatembitr

agreement; (3f the parties assert federal statutory claims, whether Congress intended thos

10



claims to be nonarbitrable; afd) if the court concludes that some, but not all, of the claims in
the case are arbitrable, whether to stay the balance of the proceedings pdnittiaigon. JLM
Indus., Inc. v. StolNielsen SA387 F.3d 163, 169 (2d Cir. 2004) (quoti@yiroyd v. Elmira

Sav. Bank, FSBL34 F.3d 72, 75-76 (2d Cir. 1998accord Champion Auto Sales, LLC v.
Polaris Sales In¢.943 F. Supp. 2d 346, 351 (E.D.N.Y. 2013).

Whenassessing the validity of an arbitration agreemen¢ ¢eneral rule is that courts
should apply ordinary state-law principles that govern the formation of contrdcd’ Metals,
LLC v. Dempsey Pipe & Supply, In692 F.3d 329, 344 (2d Cir. 2010) (internal quotation marks
and citation omitted “[T]he party resisting arbitration bears the burden of proving that the
claims at issue are unsuitable for arbitratio@reen Tree Fin. Corp.-Alabama v. RandqlpB1
U.S. 79, 91-92 (2000)Whether it argues that arbitration is improper because “the arbitration
agreement is invalid under a defense to contract formation,” or asserts thabititzian
contract does not encompass the claims at issue,” either way, the rgmstynghoulders the
burden of proving its defens&ulig v. Midland Funding, LLCNo. 13 Civ. 4715RKC), 2013
WL 6017444, at *2 (S.D.N.Y. Nov. 13, 2013).

Moreover, “ederal policy strongly favors arbitration as an alteéveadispute resolution
process,” thus, “any doubts concerning the scope of arbitrable issues should be radakear
of arbitration,” and [flederal policy requires [courtdd construe arbitration clauses as broadly
as possible.”Collins & Aikman Prods. Co. v. Building Sys., [rs8 F.3d 16, 19 (2d Cir. 1995)
see also, e.gChampion Auto Sale943 F. Supp. 2dt 351(citing Ragone v. Atl. Video at
Manhattan Ctr, 595 F.3d 115, 121 (2d Cir. 20)@)In keeping with this policy, the Court
resolves doubts in favor of arbitration and enforces privategoetiated arbitration agreements in

accordane with their term8). “[U] nless it may be said with positive assurdrtbat the

11



arbitration clauséoesnot cover the disputedsue the courimustcompel arbitration. Aerotel,
Ltd. v. RSL Commc’ns, Ltd®9 F. Supp. 2d 368, 372 (S.D.N.Y. 2000).

Despite the federal policy favoring arbitratidrmwever, courts only apply the
“presumption of arbitrability’if an “enforceablearbitration agreement is ambiguous about
whether it covers the dispute at hantanite Rock Co. v. Int'l Bhd. of Teamstes§1 U.S.
287, 301-02 (2010) (emphasis addesde also Allstate Ins. Co. v. Mutb1 F.3d 94, 97 (2d Cir.
2014). Put differently, although “doubts concerning the scope of an arbitration clause should be
resolved in favor of arbitration, the presumption does not apply to disputes concerning whethe
an agreement to arbitrate has been ma@aldman, Sachs & Co. v. Golden Empire Sch. Fin.
Auth, -- F.3d--, No. 13 Civ. 797, 2014 WL 4099289, at *4 (2d Cir. Aug. 21, 2014) (quoting
Applied Energetics, Inc. v. NewOak Capital Mkts., LB€5 F.3d 522, 526 (2d Cir. 2011))t
is the court’s duty to interpret and construe an arbitration provision, but only wbengéract is
‘validly formed and ‘legally enforceabl&. Kulig, 2013 WL 6017444at *2 (citations omitted).
IIl.  Discussion

A. ThisCourt has Jurisdiction to Rule on the Instant Motion.

The FAA provides district cowstwithjurisdiction to compel arbitrationSeed U.S.C. §
4.5 Yet, becausthe FAA“does not independently confer subject matter jurisdiction on the

federal courts,” “therenust be an independent basis of jurisdiction leefodistrict court may

5 Specifically, the Act provides:

A party aggrieved by the alleged failure, neglect, or refusal of anotherit@t@rlunder a written
agreement for arbitration may petition any United States district court whaeh, fer such
agreement, would have juristin under title 28, in a civil action or in admiralty of the subject
matter of a suit arising out of the controversy between the parties, fodendirecting that such
arbitration proceed in the manner provided for in such agreement.

See9 U.S.C.§4

12



entertain petitions under the ActDurant, Nichols, Houston, Hodgson & Cortese-Costa P.C. v.
Dupont 565 F.3d 56, 62-63 (2d Cir. 200%ere,the Court finds that the partieavesatisfed

the requirements for diversity jurisdictio®ee28 U.S.C. § 1332First, the amount in
controversy exceeds $75,000 given that, utiteterms of th&inance Agreement, Spangler
agreed to pay Whitehaven a minimum of $85,000. Mem. Supp. Mot. Compel hgjeSgapp.
Ex. 2 at 2 1d. § 1332(a). Second, tiparties satisfy theitizenship requirement sinGpangler

is a Floridaresident, Whitehaven & Delaware corporation with@incipal gace of business is

in New York, and Wittryhis law office andrhatcher aréndianaresidents Mem. Supp. Mot.
Compel % Spangler Opp. 1.

B. TheArbitration Clause in the Finance Agreement IsValid.

The Court finds that the parties agreed to arbitrate and therefore, clainesntogc¢he
validity, enforceability and breach of tkéthance Agreememhust be arbitrated. “Whether or
not the parties have agreed to arbitrate is a question of state ctavwwtacgchnabel v. Trilegiant
Corp., 697 F.3d 110, 119 (2d Cir. 2012). Hetes Finance Agreemeptovides that New Yid
law governsts interpretationand it is undisputed that the Court should apply New Y orkidaiw
the purpose of deciding the instant motion. Spangler Opp. 13, Ex. 2. at 5; Mem. Supp. Mot.
Compel 6.

Under New York lawthe starting presumption is that contractslegal and enforceable.
See, e.gBrum v. City of Niagara Fallsl45 A.D.2d 928, 535 N.Y.S.2d 856, 857 (App. Div. 4th
Dep’t 1988). In addition,“a party who signs or accepts a written contract is conclusively

presumed to know its contents and to assent to th&uld v. Deutsche Aktiengesellsch&865

8 Although they agree with respect to the $85,000.00 minimum, the partiesedispitmount and existence of an
obligation cap.While Whitehaven alleges that it agreed to cap the obligation at@3D00 (Mem. Supp. Mot.
Compel 13)Spangler claimthathewas notoffered and did not accept$&00,000.00 obligation limiand that such
negotiations should not occur via pleadif@pangler Opp.)6

13



F.3d 144, 149 (2d Cir. 2004) (internal quotation marks and citation omitted). Moreover,
consistent with the FAA, thparty challenginthe agreement-here, Spanglerbears the burden
of proving its invalidity. See, e.gBarbieri v. K-Sea Transp. Corb66 F. Supp. 2d 187, 192
(E.D.N.Y. 2008) (party challenging arbitration agreement bears burden of.proof)

Courts do not ordinarily involve themselves in overseeing the formation or approval of
contracts andwill enforce them unless illegal, against public policy or deficienbmes other
respect.” 64th Associates, L.L.C. v. Manhattan Eye, Ear & Throat H&pL.Y.3d 585, 589-90,
813 N.E.2d 887N.Y. 2004);see alsdSternaman v. Metro. Life Ins. CA70 N.Y. 13, 62 N.E.
763 (N.Y. 1902)(observing that the parties’ generally unfettehaght to make such contracts as
they see fit.. is restricted by legislation, public policp@ by the nature of thingsl[.]”). éeause
contracts against public policy are vaids well-established thatourts will not enforcesuch
contractsor “recognizerights arising from them.’Providence Tool Co. v. Nor;i$9 U.S. 45, 47
(1864);Szerdahelyi v. Harris67 N.Y.2d 42, 48, 490 N.E.2d 51M.[Y. 1986).

The Court of Appeals has long-defined New York’s “public policy” ‘#s"law of the
[s]tate, whether found in the Constitutione thtatutes or judicial records.Lewis v. New York
State Deg of Civil Serv, 60 A.D.3d 216, 222, 872 N.Y.S.2d 578, 584 (App. Div. 3d Dep't
2009),aff’'d sub nom. Godfrey v. Spari8 N.Y.3d 358, 920 N.E.2d 32Bl.(Y. 2009)(citation
omitted);see alsdMuschany v. United State324 U.S. 49, 66 (1945)Kublic policy is to be
ascertained by reference to the laws and legal precedents and not from gesetalatons D
supposed public interests.”JThose sources express the public will and give definition to the
term.” Matter of Estate of Walke64 N.Y.2d 354, 359, 476 N.E.2d 298, 30LY. 1985). If
one party wants to show that a certain act violates public pblatys not the law of the state,

then it has to establish theich aract “would violate some fundamental principle of justice,

14



some prevalent conception of good morals, some deep-rooted tradition of the common weal
expressed in them."Schultz v. Boy Scouts of Am., |r&5 N.Y.2d 189, 202, 480 N.E.2d 679,
688 (N.Y. 1985).

a. The 2005 Assur ance of Discontinuance Does Not Render the
Arbitration Clause Invalid.

Spangler argues that the arbitration clause in the Finance Agreisfiemtlid, unlawful
and illegal, unenforceable and/or unconscionable” becgaussatesthe 2005 Assurance of
Discontinuance between Whitehaven and the New tidkrney General Spangler Opp.;%ee
also id.at Ex. 1 (Assurance)Becausespanglehas failed to sufficiently establish that the
Assurance carrieghe force and effect of laif(id. at 11), however, the Court finds this
existencedoes not render the arbitration clauséhis casellegal or contrary to public policy.

The Assurance ian agreement between nine litigation financing companies, including
Whitehaven, and theNew York State Attorney General Eliot Spitzer (the “Attorney General”)
that resulted from the Attorney General's concern thatnadive English speakers might have
difficulty understanding litigation financing contract$he preamble to the Assurance states that
the Attorney General “reviewed certain business practices” of theseompanies, all of which
“engaged in the business of providing cash advance transactions with consumers who have
pending personal injury claims or actions.” Spangler Opp. Ex. 1 (Assurance at 1-2).
Furthermore![c] ertain of th¢gse] Companies advertise[d] their services in New York, in both
English and Spanish,” and “some of the consumers with whom the Companies contract[ed]
[were] Spanish speaking and/or [did] not read English fluently. [Assurance at)2
According to the Assurance, these nine litigation financiers typicatbeago provide
consumers with cash advancegxthange for their right to receive an amount “often ...

significantly in excess of its advance, out of the proceeds of any realtdechsat.” Id.
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Based on the Attorney General’'s “concern[] that consumers may not adequately
understand the terms of the contracts with the Companies and thus may not be able to make a
reasoned decision as to whether to enter into such transactions,” he identifiatisevenon
features of these transactions “which may have the tendency and capacity éapplatable
New York law,” specifically the lack of disclosure of the annualized percentage rate of return
and disclosures that may fail to signal to consumers “the considerable degreehttheinitotal
cost may vary depending on the length of the time that pbaef@® the repayment is made”; the
lack of adequate written translations for non-native English speakers; the Eclopportunity
for consumers to cancel the transaction without a penalty, within a reasomalard the lack
of a requirement that agsumers’ attorneys confirm in writing that they explained the terms of
the contract to the consumdd. (Assurance at)3 However, the Assurance does not state that
Whitehaven or any of the other signatories actually committed violations of Mdekvav.

To address the Attorney Generatancerns, by signing the Assurance, Whitehaven and
the othellitigation financies agreed that, on or after 90 days of the date of the Assurance, “with
respect to all transactions wilew Y orkconsumersvho enter into cash advance transactions”
(seeSpangler Opp. Ex. 1 (Assurance) (emphasis gjtded

1. All contracts shall be in compliance with General Obligations Lai®3 (Plain
Language lawy.

2. All contracts shall be completely filled in and contain thiéofving disclosures ...
on the front page at least 1zoint bold type, appropriately headed ... :

a) The total amount to be advanced to the consumer;

" Specifically, this subsection of the General Obligation Law requirgaicevritten agreements to bpiritten in a
clear and coherent manner using wordfiwdmmon and every day meanings” andgfappriately divided and
captioned by its various sectiohd\.Y. Gen. Oblig. Law § 02 (McKinney) However it further provides that
“[a] violation of the provisions of subdivisioaf this sectiorshall not render any such agreement void or voidable
nor shall it constitute [a] defense to any action or proceeding to enforce such agréeide(@mphasis added).
“[W] henever the attorney general findattthere has been a violationtbis sectionhe may proceed as provided in
subdivision twelve of sectiorxy-three of the executive law,” i.e., obtain a court order or assurance of
discontinuance, discussedra. Id.
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b) Itemization of ondime fees, broken out item by item (e.g. application,
processing, attorney review, broker, etc.);

c) Percentage fee or rate of return, stated on an annualized basis, including
frequency of compounding;

d) Total amount to be repaid by the consumer, broken out by six month
intervals, carried forward to 36 months, and including all fees as well as any
minimum required payment amount.

. All contracts shall provide that the consumer may cancel the contract within five
business days following the consumer’s receipt of funds, without penalty or further
obligation. The contract shall contain the following notice written in a eed
conspicuous manner: ‘NEW YORK CONSUMER'S RIGHT TO
CANCELLATION: YOU MAY CANCEL THIS CONTRACT WITHOUT
PENALTY OR FURTHER OBLIGATION WITHIN FIVE BUSINESS DAYS
FROM THE DATE YOU RECEIVE FUNDING FROM [name of company].” ...

. The consumer shall initial each page of the contract.

. All contracts shall contain a legend, immediately above the consumer’s signature,
in at leastl2-point boldface type, to read:

DO NOT SIGN IF THIS CONTRACT BEFORE YOU READ IT COMPLETELY
OR IF IT CONTAINS ANY BLANK SPACE. BEFORE YOU SIGN THIS
CONTRACT YOU SHOULD OBTAIN THE ADVICE OF YOUR ATTORNEY.
YOU ARE ENTITLED TO A COMPLETELY FILLED IN COPYOF THIS
CONTRACT.

. All contracts shall contain a written certification by the consumer’s attaohey
record that (s)he has reviewed the contract and explained to the consumesits term
including the annualized rate of return applied to calculated the amount to be paid
by the consumer.

. For English and Spanish speaking consumers, contracts shall be written inghe sam
language in which the oral negotiations are conducted between the COMPANY and
the consumer. For consumers whose primary language is neither English nor
Spanish: (i) the “principal terms” of the contract shall be translated in writing into
the consumer’s native language; (ii) the consumer shall sign the translated
document containing the “principal terms” and initial each page; and (iii)) the
translator shall sign a notarized affirmation confirming that the “principal terms
have been presented to the consumer in his native language and acknowledge by
the consumer, in writing. For purposes of this agreement, “principal termk” sha
include allof the items required to be disclosed by paragraph 2 above ... as well as
the legend in paragraph 5 above.
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8. To the extent that the contract provides for attorneys[’] fees and costs ... Any
contractual cap on such attorneys[’] fees and costs shall apply equally to both
parties.

9. No contract may require mandatory arbitration to resolve disputes under the
contract.

IT IS FURTHER AGREED that nothing contained herein shall be construesl so a
to deprive any individual of any private right of action under the law.

... ITIS FURTHER AGREED that the Companies shall not represent or imply that
any business acts or practices hereafter used or engaged in by the Companies hav
been approved, in whole or in part, by the Attorney General of the State of New
York.

IT ISFURTHER AGREED ... that each of the Companies will pay to the Attorney
General the sum of $5,000.00 as costs.

Id. (emphasis in original).

Spangler asserthat theAssurance prohibits Whitehaven from including mandatory
arbitration clauses in litigation financing agreements with New York consigueinsas himself
Without citing any case law in support of his positiSpangler contends that the Assurance has
the force andféect of New York lawbecause if1) was issueghursuant to Executive Law § 63
(15), which provides that “[e]vidence of a violation of such assurance shall constitngefacie
proof of violation of the applicable law” and (2gferenc[es]” Article 22A, which includes
General Business Law 8§ 349 (h), a law providing that “any person who has been injured by
reason of any violation of this section may bring an action in his own name to enjoin such
unlawful act or practice. Spangler Opp. 10-1(citing N.Y. Exec. Law § 63; N.Y. Gen. Bus.
Law 8 349). “Though Whitehaven'’s ‘loss’ of arbitration rights was not occasioned layeuall
state action, but by its own agreement and consent, ratification and intent,” Spasglts,

“that does not mean that once the agreement was reached, its terms factethad effeabf

law.” Id. at 10(emphasis in original). lese arguments lack merit.

18



First, he 2005 Assurance of Discontinuamsaot a law of the stateor is it a public
policy, given that it is not found in th@wstitution, statutes or judicieécords of New YorK,
Lewis 60 A.D.3dat 222. Rather, the Assurance is an agreementttigghttorney General
actingpursuant to his authority undew York Executive Law § 63(15)yeached with various
member companies of tiamerican Legal Finance Association, including Whitehavenat
Ex. 1. In relevant part, Executive La#/63 authorizes the Attorney General to seek an order
from New YorkStateSupreme Courenjoining fraudulent or illegal business activitiesenever
he determines that@erson or business has engagedapéated fraudulent of illegal acts or
otherwise demonstrate[d] persistent fraud or illegality in the cargmgonducting or
transaction of business” in New York. N.Y. Exec. Law § 63(1@). Of particular significance,
the Executive Laviurtherstateghat

In any case wherne attorney generaias authority to institute a civil action or

proceeding in connection with the enforcement of a law of this stdiey thereof

he may accept an assurance of discontinuance of any act or practice in violation of

such law from any person engaged or who has engaged in such act or practice

Such assurance may include a stipulation for the voluntary payment by the allege

violator of the reasonable costs and disbursements incurred by the attornay gener

during the course of his investigatiokvidence of a violation of such assurance

shall constitute prima facie proof of violation of the applicable law in any civil

action or proceeding thereafteommenced by the attorney general.
Id. at§ 63(15) (emphasis added).
Here,in lieu of bringing acivil action against Whitehaven or seeking a court order, the

Attorney General accepted the Assurance, to which Whitehaven voluntarily dgfdedplain

terms of the Assurance state that Whéven and its other signatori¢aére]willing to enter

8 Spangler fails to cite any auttity in support of hisheorythat the Assurance “has the force and effect of’laar
does he provide any case law indicating that a private citizen may sue to eméoiexaris of an Assurance reached
between private companies and the Attorney Gen&a¢Spangler Opp. 611

9 There is no indication that any court so ordered or approved the Assurance.
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into this Agreement and settle and resolve the Attorney General's coneghosit admitting

that the Companies have violated any law or otherwise committed any wrongful or improper act
and the Attorney Generpdals willing to accept this agreement to resolve his concerns.”
Spangler Opp. Ex. 1 (Assuranae3-4) (emphasis addedy. Executive Law § 63(12¥mpowers

the Attorney Generdlto seek injunctive relief even [ithe improper conduct has ceased because
‘voluntary discontinuance of improper or illegal activity is no assuranceutiaistivity will

not be resumed.’ In re Ngan Gung Rest., Ind.83 B.R. 689, 693 (Bankr. S.D.N.Y. 1995)
(citation omitted) While it is true that, iraccordance with the express term&gécutive Law 8

63, a violation ofin assuranceouldserve agprima facieproof of a violatiorof law, it can only
serve asuch evidencen “[a] civil action or proceeding .commence by the attorney general
N.Y. Exec. Law 8 6@L5) (emphasis added)While theExecutive Lawgrants enforcement

powers to théttorney General§ 63 does notreate a private right of actidar citizens to

enforce the terms of an assurance between the Attorney General and a privategyddmpan

10 An assurance of discontinuance is similar to a settlement agreeSemte.gJames, Hoyer, Newcomer,
Smiljanich & Yanchunis, P.A. v. Sta€ffice of Atty. Gen27 Misc. 3d 1223(A), 910 N.Y.S.2d 762 (Sup. Ct. N.Y.
Cnty. 2010) ¢haracterizing an Assurance of Discontinuance with the Office of the Att@eegral of New York
as a settlement3eiger v. Town of Greecdlo. 07 Civ. 6066 (CJS), B8 WL 728471, at *34 (W.D.N.Y. Mar. 18,
2008) (same)People v. Condor Pontiac, Cadillac, Buick & GMC Trucks,,INm. 02-1020, 2003 WL 2164968%t
*5 (Sup. Ct. N.YCnty. July 2, 2003)“The Assurance ... is a stipulation of settlement, which binds the gartie
Stipulations of settlement made in writing and subscribed to by the paittiest be set aside or departed from
absent a showing of such good cause as would invalidate aatdhtra

I Thatcher also claims that Whitehaven “violated the Assurance giving risait@e pight of action to enforce a
violation under Executive La® 63(15) and [GBL] Article 22A,” but similarly fails to provide any supporting
authority. The Courdeclines to read a private right of action into Executive Law § 63. Thiddauribes the
Attorney General’'®nforcement powerand solely contemplates enforcement actions by the Attorney General
Where as herea statute does not provifter anexpress private right of actipthe courts willonly imply one after
considering “/(1) whether the plaintiff is one of the class for whose particular behefgtatute was enacted; (2)
whether recognition of a private right of action would promotddbislative purpose; and (3) whether creation of
such a right would be consistent with the legislative schén&chlessinger v. Valspar Cor@17 F. Supp. 2d 100,
104 (E.D.N.Y. 2011)aff'd, 723 F.3d 396 (2d Cir. 201&)uotingAhmad v. Nassau Healtha€ Corp, 8 A.D.3d
512,513, 79 N.Y.S.2d 520 (App. Div. 2d Dep’'t 2004)Here, thedispositive and‘ most critical factor ... is
whether such an action would createwarranted interference with the legislative sch&mksl. (citing Hudes v.
VytraHealth Plans Long Island®95 A.D.2d 788, 789, 744 N.Y.S.2d 80 (NAfp. Div. 3d Dept 2002). The
Court finds thatreading an implied right of action infexecutive Law § 63jvould not comport with the
Legislative scheme of that statdtgarticularly because the Legislature specifically amended the law in 980 t
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Spangler’s argumentitimatelyamounts to an assertion that because the assurance was created
pursuant to the Attorney General’s powers under the Executive Law, it too myghesiorce
and effect of law. The Couid not aware of anguthority that supports this position, and
Spangler has provided none.

Moreover, the Assurance contains qualifying language (1) indicating that Widteha
never admitted to violating any laov otherwise committing any wrongful act, and (2)
prohibiting Whitehaven from representing or implying thatgretices it engagan after the
Assurance, presumably in compliance with the Assurance, “have been approved ... by the
Attorney General.”SeeSpangler Opp. Ex. 1 (Assurange6-7). Thislanguage suggests that
compliance with the Assurandees noamount to compliance with the laand—except in a
proceeding brought by the Attorney General—violation of the Assurance would nssaieige
constitute evidence of violation of the law, as Whitehaven admitted to no wrongdoing, and the
Assurance only desibed practices identified by the Attorney General thayhave the
tendency and capacity to violate applicable laBgangler Opp. Ex. 1 (Assurance3ef 7).
Thus, the Court finds that the Assurance does not rise to the level of a “law ofétie Bbat
hold otherwise would essentially grant the Attorney General the authorityate degislation

simply by entering into negotiated settlements with private parties.

create a private right of action under GBL § 349, but declined to do so ireo#zes; including the Executive Law.
Id. (“Given that the Legislature has explicitly provided poivate rights of action in other sections of Article 26, and
found it necessary to amend Article-22(section 349) where the statute provided only for enforcement by the
Attorney General, the Court concludes that reading an implyatl of action intssection 395awould not comport
with the Legislative scheme of that statuteVarela v. Investors Ins. Holding Cor@1 N.Y.2d 958, 961, 598
N.Y.S.2d 761, 615 N.E.2d 218I(Y. 1993) (finding ndmplied private right of actioexistedin Article 29-H of the
GBL, which authorizes only the Attorney General or a District Attotoesnforce its provisions, in light ofeh
Legislatures decision to amend Article 28 to expressly provie for a private cause of actjpn
Worldhomecenter.com, Inc. v. KWC Amg.IiNo. 10 Civ. 778 NRB), 2011 WL 4352390at *8 (S.D.N.Y. Sept.
15, 2011)becaus€[t] he Attorney General is. empowered to take action under N.Y. Executive Law § 63(12)
against any person who demonstrafessistent fraud or illegality in thearrying on, conduatg or transaction of
business,’ ..implying a private right of actiofjunderGBL § 369-g would be inconsistent with this legislative
scheme.”).
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Spangler alsargues, unconvincinglythat the Assurance has the force of law merely
because it referenc&eneral Business Law Article 22 a subsection of which—8 349 (h)—
providesprivate citizens injured by deceptive business practdtsthe right to bring suit
(Spangler Opp. 11)However, the Assuranamly refesto Article 22A in the context of
explainingwhy the Attorney Generdlasauthorty to inspect the business practioésegal
financing companiebke Whitehavenand does not make any reference to § 349, the only
section of Article 22A that could potentially authorize a private right of action. Nor does
Article 22-A indicate thanassurance between a private business and the Attorney General
constitutes a law of the state

Spangler thus fails to establish that a violation of the Assurance amotimsyjoe of

violation of law or public policy that would rendére arbitration clause unenforceabté?

12 Both parties also raise arguments with respect to whether Spangler, ddar€kident, can receive protection
from the Assurance given that, by its terms, it only applies “New ¥onsumers.” The Assurance itself does not
define “New York consumer.” Whitehaven argues that the Assurance onlgsafgpNew York residents. Spaeg|
asserts that he consumed from the New York marketplace because Whitehavew is@iNgased company,
Whitehaven provided money to him through New York bank accounts, Whitehavemucicated to him from a
New York telephone number and addressl tha=inance Agreement contains a New York chaiééaw

provision Spangler Opp. £12, 1718. He also argues that the Assurance prottitonsumers, irrespective of
their residency.ld. at 1317. Neither party, however, provides a sufficient basisvbith the Court might find in

its favor on this pointin any event, the Court need not reach this issue because it finds thaitth&@rizlause is
enforceable even if Spangler were a New York consumer as contemplated bgutenés.

BB Whitehaveralso argues that even if it had the force of law, the FAA preempts oidiates the Assurance.

Mem. Supp. Mot. Compel 17; Reply Supp. Mot. Compél 6The cases that Whitehaven cites in support of this
point are distinguishable, however. Ntarmet Hedth Care Nitro-Lift, andConcepcionthe Supreme Court found
that the state courts wrongly refused to enforce the arbitration agreemsatediecausevhen state law prohibits
outright the arbitration of a particular type of claim, the analysis igbtfarward: The conflicting rule is displaced
by the FAA.” Marmet Health Care Ctr., Inc. v. Browrt U.S.--, 132 S. Ct. 1201, 1203 (201 8itro-Lift
Technologies, L.L.C. v. Howard U.S.--, 133 S. Ct. 500, 504 (201AT&T Mobility LLC v.Concepcion-- U.S.-

-, 131 S. Ct. 1740, 1747 (2011). Here, the Assurance is not a blanketwtateHibition of the arbitration of a
particular type of claim; it only includes an agreement by nine participedimpanies to refrain from using
mandatoy arbitration clauses in certain cash advance transactions with Néwcdiasumers, not a categorical ban
of arbitration clauses in litigation financing contracts. And, as exgdisiupra it is not a state law in any event.

Whitehaven'’s discussion @éfllied-Bruce Terminix Companies v. Dobs@eply Supp. Mot. Compel-G)
is similarly inapposite. lDobson the Supreme Court decided that “[s]tates may regulate contracts,gclud
arbitration clauses under general contract law principles . . . What Stafewtdo is decide that a contract is fair
enough to enforce all its basic terms . . . but not fair enough to enfoarbittation clause.’Allied-Bruce Terminix
Cos., Inc. v. Dobsqrb13 U.S. 265, 281 (1995). This admonition does not apply hexe that neither the Attorney
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b. TheArbitration Clause Is Not Unconscionable.

Spangler also claims th#te Court should enjoin Whitehaven from enforcing the
arbitration clause becauges unconscionable and tiiénance Agreemens acontract of
adhesion. Spangler Opp. 9, 12 nWhile the Second Circuit has expresteat“it is difficult to
overstate the strong federal policy in favor of arbitration, and it is a policyaweoften and
emphatically applied,Ragone v. Atl. Video at Manhattan C895 F.3d 115, 121 (2d Cir. 2010)
(quotingArciniaga v. Gen. Motors Corp460 F.3d 231, 234 (2d Cir. 200Grbitration clauses
may be invalidated based uptenerally applicableontract defenses, such as ttaduress, or
unconscionability 1d. (quotingDoctor’'s Assocs., Inc. v. Casarotel7 U.S. 681, 687 (1996)).

Under New York law, a contract is unconscionable when enforcement of its ternas woul
be “grossly unreasonable or unconscionable” based on the “mores and business practices of the
time and place."Ragone 595 F.3d at 121. “A determination of unconscionability generally
requiresa showing that the contract was both procedurally and substantively unconscionable
when made.” Id. at 121-22Gillman v. Chase Manhattan Bank, N.A3 N.Y.2d 1, 10, 534
N.E.2d 824, 828N.Y. 1988). “The procedural element of unconscionability requires an
examination of the contract formation process and the alleged lack of meanhgjtud.”
Gillman, 534 N.E.2d at 828:The focus is on such matters as the size and commercial setting of
the transaction, whether deceptive or hpggassured tactics were employed, the use of fine print
in the contract, the experience and education of the party claiming unconscipnaitodi
whether there was disparity in bargaining powed.” As for the substantive unconscionability,
the analysis focuses on the “substance of the bargain to determithemthe terms were

unreasonably favorable to the party against whom unconscionability is uigedt'829.

General, nor New York State, has refused to enforce the arbitration clausd-inahce Agreement while finding
its other terms to be valid.
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Similarly, a“contract of adhesidns one that'contains terms that are unfair and nonnegotiable
and arises from a disparity of bargaining power or oppressive tacktdino v. Sagamorel05
A.D.3d 922, 923, 963 N.Y.S.2d 355, 357 (App. Div. 3d Dep’t 2013).

Spangler desnotmarshal any facteending to show that tHeinance Agreemens
unconscionable, ndras headduced any evidenaadicating that héacked a meaningful choice,
that a disparity in bargaining power existed, or that the arbitration clagsenneasonably
unfavorable to him.Quite he opposite, it is undisputed that Spangler entered inteitlaece
Agreementwith the benefit of advice from his lawyeBpangler does not assert that he is
illiterate, nor does he deny that he signed the Finance Agreemenéoverthe arbitration
clause does not appear in fine print and indeegdthe same print as other clauses. Spangler
Opp. Ex. AFinance Agreemept The Finance Agreemealsocontained numerous disclaimers
in all capital letters androvided Spangler with the right to cancel the agreement and receive a
full refund withinthree days after its executiotd. (Finance Agreement a).4 Spangler did not
elect to take advantage tiis provision. Under New York law, even the lack of legdvice is
not sufficient to establish procedural unconscionability of the contract, and theifinefpihe
clauses does not make them unconscionable as long as those clauses have thé Saearfdn
color with other clausedn re Conifer Realty LC (EnviroTech Servs., In¢)06 A.D.3d 1251,
1253-55, 964 N.Y.S.2d 735, 738-40 (App. Div. 3d Dep’t 201iB¥i{(hg valid agreement to
arbitrate andejecting argument that contracts were unconscionable and/or adhesive).

Moreover, the Court notes that, when examining the same arbitration clause as that at
issue here, in a neatentical litigation financing agreement executed by Whitehawehich, as
here, was governed by New York lawhe District Court for the Southern District idinois

upheld thevalidity of the arbitration clauseejected arguments that it was unconscionable, and
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mandatd the parties to arbitrate the Southern District of New YorlSee Kelly v. Whitehaven
Settlement Funding, LL®o. 09 Civ. 0541@RH), 2010 WL 746983 (S.D. lll. Feb. 26, 2010).

So too here, because Spangler entered intBittaaice Agreemerand accepted the
arbitration clause voluntarilyyith the benefit oadvicefrom his counsel, and because the
arbitration clause was not incorporated in a deceptive manner irfiindoece Agreementhe
Court finds that its not unconscionahleNor has Spangler come close to demonstrating that
enforcement of the arbitration clause will amount to enforcement of a contadit@sionhe
does notssert, for exampléhat theFinance Agreemerdrose from a disparity in bargaining
power. See, e.gMolino, 105 A.D.3d at 923.

C. Scopeof Agreement to Arbitrate.

a. The Scope of the Agreement to Arbitrate Includes All Claims between
Spangler and Whitehaven Arising from the Finance Agreement.

Thearbitration clause provides that “any controversy or claim arising out ofadingeto
[the Finance Agreemdpincluding without limitation the interpretation, validity, enforceability
or breach thereof, shall be settled by final, binding arbitrati@®&Spangler Opp. Ex. 2
(FinanceAgreement] 26). Accordingly, the Court finds that any claims by Whitehawen
Spangler regarding the “interpretation, validity, enforceability ordbreaf the terms of the
Finance Agreemensave for the arbitration clause, must be resolved by the arbitrator.

b. Thatcher Will Not Be Compelled to Arbitrate.

Thatcher claims that hghould not be compelled to arbitrate because he is not a signatory
or a thirdparty beneficiary of th€inance AgreementThatcher Br.7-8. Whitehaven also
acknowledges that Thatcher was not a signatory teittece Agreemenand does not dispute

tha Thatcher is not a party to the arbitration clauSeeReply Opp. Thatcher Br. 3.

¥ The parties did not appear to discuss the 2005 Assurance of Discontinutiratecase.
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According to “common law principlesf contract and agency law,” courts generally
“recognize[s] five theories for binding nonsignatories to arbitration agmg#smé) incorporation
by reference; 2) assumption; 3) agency; 4) veil-piercing/alter ego; antbppels Thomson-
CSF, S.A. v. Am. Arbitration Ass®4 F.3d 773, 776 (2d Cir. 1995). The party seeking to
arbitrate with a norsignatory bears the burden of proving one of the five listed thedroesl
Union No. 38, Sheet Metal Workers’ Int'l Ass’n, AFL-CIO v. Custom Air Sys. 3&i¢.F.3d
266, 268 (2d Cir. 2004). Since Whitehawsgreeswith Thatcherthe non-signatorythat heis
not bound by the arbitratiazlause in the Finance Agreemgtite Courtwill not compelhim to
arbitrate withwhitehaven and Spangler.

D. Thelndiana Proceeding Will Be Stayed With Respect To Claims Between
Whitehaven and Spangler.

Whitehaven argues that tRurt should stay thimdiana Proceedingending the
outcome of the arbitration with Spangler, does not clearly describe teeope of the stay that
it seeks. Whitehaven asserts both that “[t]he [FAA] requires a federal coufbtoesan
arbitration clause and stay litigation that contravenes it, even in the predericer persons
who are parties to the underlying dispute but not party to the arbitration agtg¢easeavell as
that “[w]hen litigation involves multiple claims, only some of which are cavésean
arbitration agreement, the district court must compel the arbitration of the d¢@l&iras”

Mem. Supp. Mot. Cmpel18. Though he lacks standing to challenge a stay with respect to
litigation arising from the Finance Agreement, Thatadrgues that the Court should staythe
Indiana Proceedingith respect tdiis counter and cross-claims against Whitehavermpan@er

Thatcher Br10-12.

Section 3 of the FAA provides that:

If any suit or proceeding be brought in any of the courts of the United 8fadas
any issue referable to arbitration under an agreement in writing for suchtemtjtra
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the court in which such suit is pending, upon being satisfied that the issue involved
in such suit or proceeding is referable to arbitration under such an agreenient, sha
on application of one of the parties stay the trial of the action until such aduitrati

has been had in accordance with the terms of the agreement, providing the applicant
for the stay isiot in default in proceeding with such arbitration.

Fedeal Arbitration Act, 9 U.S.C. § 3. A party seeking a stay pending arbitration bears the
burden of establishing that there are issues common to the arbitration and the court, and tha
those issues will finally be determined by arbitratio@hampion Auto Sale943 F. Supp. 2d at
355 (internal citation and quotation marks omittettf this testis met, the movant has the
burden of showing that it will not hinder arbitration, that the arbitration will bewedalithin a
reasonable time, and that any delay that may occur will not cause undue hardship to t
nonmoving party,” but in the entJf]h e decision whether to stay nonarbitrable claims pending
arbitration” rests within the trial court’s discretiold. (citing Acquaire v. Can. Dry Bottling
906 F. Supp. 819, 838 (E.D.N.Y. 1995)

Here the claimsbetweenSpangler and Whitehaveovered bythe arbitration clause
i.e., those concerning the enforceability of Bieance Agreemestare also at issue in the
Indiana Proceeding, and accordingly, the Indiana Proceeding must be sttyezbpect tohe
claims between Whitehaven and SpanglkdPMG LLP v. Cocchi-- U.S.--, 132 S. Ct. 23, 24,
181 L. Ed. 2d 323 (2011) (holding that the FAA has been “interpreted to require that if a dispute
presents multiple claims, some arbitrable and some not, the former must be datratoar
even if this willlead to piecemeal litigatiGn Any disputes between Thatcher and Spangter,
Thatcher and Whitehaven, however, would not be subject to arbitration and accordingly, need

not be stayed® Id.

51n any event, given that tliénance Agreemerstablishes a priority of distribution for the settlement proceeds
from the SkyleigrSpangler Litigation that places “liens with priority by operation of lawad of Whitehaven,
depending upon the arbitrator’s interpretation offlmance Agreemenit is conceivableghat Spangler might be
ordered to payhatcher before paying Whitehaw.
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IV.  Conclusion

For the reasons set forth above, Petitioner’s motion to compel arbitration is GRANTED
with respect to Respondent Spangler and the Indiana Proceeding is stayed as between Spangler
and Whitehaven. The Clerk of the Court is respectfully directed to terminate the motion (Doc. 9)
and close the case.

It is SO ORDERED.

Dated:  September 10, 2014
New York, New York

e

Edgardo Ramos, U.S.D.J.
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