United States of America v. East River Housing Corp. Doc. 96

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA,

Plaintiff, OPINION AND ORDER
13 Civ. 8650 (ER)

—against-
EAST RIVER HOUSING CORP.,

Defendant.

Ramos, D.J.:

Defendant, East River Housing Corporat{tiast River” or “Defendant”)s a private
1,672-unit housing cooperative on Manhattdrésver East SideAm. Compl.§ 7 (Doc. 3).
Stephanie Aaron (“Aaron”), Amy Eisenberg (“Eisenberg”), and Steven G{{li&ibert”)
(collectively, “Complainants”) are proprietary lessees of East River apagmdn{{ 8, 11, 14.
All three are subject to Proprietary Leases and House Rules thdiiptenantdrom keeping
dogs and other animals in East River buildings without “prior written coriseht{] 34, 55, 70.
Neither the Proprietary Leases nor Hh@use Rulegontainreferenceo any policiesor
procedures for grantinggasonable accommodatiaesndividuals who require service or
emotional supportramals because of a disabilityd. T 32.

Complainants suffer from varying forms and degrees of psychiatric illhes$ 33, 54,
69. At different timesall threebrought dogs inttheir apartmerg—apparentlywithout prior
written consent—and found that, as a result, the symptotheioflinesseswere alleviated Id.
19 36, 56-57, 71. Each complainant, after being toldure” the violation otis or her leasby

removing the dog from his or her apartment, bethgthreatened with eviction, requested
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permission to keep a dog as a reasonable accommodation to his or her disability, which Eas
Riverin all casesgnored or deniedld. 1 3945, 62-68, 74-75, 82-85.

In this action, théJnited State#ttorney’s Office for the Southern District of New York
(the “Government”rings suit against East Rivender the Fair Housing Act (FHA), 42 U.S.C.
88 3601et seqas amended. The Government allefpas East Riverby denying Complainants
the right to keep service or emotional support animals in their apartrdesctsminatedagainst
Complainants on account of their disabilities in violation of the FHiY{ 86-91; 42 U.S.C. 88
3604(H)(1)(A), (FX2), (N(3)(B).! The Government alsdaimsthatEast River retaliated against
Gilbert in violation of42 U.S.C. § 361by threatening to pursue a claim for attorneys’ fees
against Gilbert or to consider the cost of those fees “additional rent,” anedlgsting excessive
and intrusive information from Gilbert and his healthcare providers in connectioihigit
request for a reasonable accommodatigkm. Compl.§ 93. Finally, m addition to its claimsn
behalf of Aaron, Eisenberg, and Gilbert, the Governrabegesthat East River's conduct
constitutesa pattern or practicef resistance to the full enjoyment of rights granted by the FHA,
and/or a denial to a group of persafsightsgranted by the FHA raisingn issue of general

public impotance in violation of 42 U.S.C. § 361#.d. 1 95-97.

1 The Amended Complaint alleges violations of 42 U.S.C. 8§ 3604(f)(1)(A2),(Bnd (f)(3)(B). Section
3604(f)(1)(A) renders it unlawful “[g§ discriminate in the sale or rental, or to otherwise make unavailabéayral
dwelling to any buyer or renter because of a handicap of that buyer or ret2dd.'S.C. § 3604. Section 3604(f)(2)
renders it unlawful “[t]o discriminate against any person in the terarsjitions, or privileges of sale or rental of a
dwelling, or in the provision of services or facilities in connection with sucélliivg, because of a handicapld.

§ 3604(f)(2). Section 3604(f)(3)(B) explains that discrimination undeFHh& includes & refusal to make
reasonable accommodations in rules, policies, practices, or servicesswahesccommodations may be necessary
to afford such person equal opportunity to use and enjoy a dwellidgg 3604(3)(B)

2 Section 3617 makes it unlawfuio‘coerce, intimidate, threaten, or interfere with any person in the exercise or
enjoyment of, or on account of his having exercised or enjoyed, or on accounhabing aided or encouraged any
other person in the exercise or enjoyment of, any righmtegdaor protected by section 3603, 3604, 3603606” of
the FHA. 42 U.S.Q\. § 3617.

3 Section 3614, titled “pattern or practice cases,” provides, “Whenever iiméftGeneral has reasonable cause to
believe that any person or group of personsigaged in a pattern or practice of resistance to the full enjoyment of
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At present, the Coudonsiderghree motionsithe Government’'s motioto strikeEast
River’'s Second Affirmative Defens&ast River'snotionfor partial summary judgmeass to the
claims pertainingo Stephanie Aarorti{e“Aaron claims”)and to sever the causes of action
pertaining to Eisenberg and Gilbéitte “Eisenberg claims” and “Gilbert claimsgndEast
River’s separatenotionto dismiss and/or for summary judgmentthe Government’s Fifth
Cause of Actionwhich allegesa “pattern or practiceviolation under 8 3614. Docs. 22, 27, 30.
For the following reasons, the Government’s motion to strikkRANTED, andboth of
Defendant’'s motios areDENIED.
|. Factual Background and Procedural History*

A. Stephanie Aaron

Stephanie Aarohasbeen the proprietarydeee of an East River apartment since at least
2003. Am. Comply 8. Aaron suffers from “chronic major depression, anxiety, and post-
traumatic stress disordgfPTSD”)],” which have “impacted her ability to socialize, maintain
relationships, sleep, and concentrate” and “exacerbate[d] her astlin®.33. According to
the Amended Complaint, she is a person with a disability under the FEH{citing 42 U.S.C.

§ 360Zh)).
In August 2012Aaronexperienced a “resurgence of her depression and anxiety

symptoms” and “was often physically ill, unable to socialize, and overwhelmeerby h

any of the rights granted by [the FHA], or that any group of persons hasdmded eny of the rights granted by
[the FHA] and such denial raises an issue of general public importhackttorney General may commence a civil
action in any appropriate United States districrtbu42 U.S.CA. § 3614.

4 The following facts are drawn from the Amended Complaint, Doc. 3,tengarties’ Statements of Material Facts
submitted in suppoof and opposition to Defendant’s motion for partial summary judgment. Dod=@7purposes
of the Government’s motion to strike, Doc. 22, the Court assumaseath#r allegations in Defendant’'s Answer
concerning its Second Affirmative Defense. Har purposes of Defendant’s motion to dismiss Plaintiff’s Fifth
Cause of Action, Doc. 30, the Court assumes the allegations in fPithended Complaint to be true and relies
exclusively on the information contained in the Amended Complaint. eMenyDefendant has submitted additional
evidence in connection with its two motions for partial summary judgraedtthe Court will consider those
additional facteand documentis determining those motions.
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circumstances, which included working in a stressful work environment with an undattae
with her employer.”ld. § 35. On or about August 22, 2012, Aaron took in a stray dog and
named it “Rosie.”ld. { 36. She allegedly noticed an improvement in her mental condition
within a few days and therefore decided to keep the tibg.

On September 14, 2012, East River sent Aaron a “10 Day Notice to Cure,” stating that
she had violated a substantial obligation of her tenancy by keeping an animal in treemipar
and demanding that she remove the dolg{ 37. After Aaron receivedhe Noticeto Cure, her
mental codition purportedly worsened, and gbesd a visitto Dr. Lori Plutchik (“Dr. Plutchik”),
a psychiatrist she had visited during 2008-20M1.9 38. On September 20, 2012, Aaron
submitted a “request for reasonable accommodation” accompanied by adett@&rfrPlutchik
asking that Aaron be permitted to keep Rosie as a “service dog and emotional supyirt ani
Id. § 39. East River did not respond to this request and, instead, sent Aaron a “10 Day Notice of
Termination” on October 18, 2012, statingtthle would need to vacate her apartment by
November 6, 20121d. 1140-41. Aaron submitted a second “request for reasonable
accommodation” on October 24, 2012, again attachmdlutchik’s letter.1d.  42. East River
deniedthis request by letter dated November 5, 2012 “on the ground that Dr. Plutchik’s letter did
not use the word ‘disabled.’Id. 1 43.

On November 11, 2012, Aaron received a “Notice of Petition Holdover” informing her
that a “Summary Holdover Proceeding” redjag her eviction would take place on November
29, 2012 in Manhattan Housing Co(ftdlousing Court”) Id. I 44. Via her attorney, Karen
Copeland, Aaron submitted a third reasonable accommodation request on November 15, 2012,
again attaching Dr. Plchik’s letter. Id.  45. In March 2013, East River moved in Housing

Court for summary judgment against Aaron and for entry of a judgment of possession and



issuance of a warrant of evictioid. § 42 A Housing Court judge granted summary judgment
in favor of East River and awarded East River a final judgment of possession 0BOARMIL3.
Id. 515

Meanwhile, on December 11, 2012, Aaron filed a verified complaint with the United
States Department of Housing and Urban Development (“‘HUD”), alleging teaRieer had
discriminated against her on the basis of disability by refusing to permit hespt@a kimg as a
reasonable accommodation to her psychiatric disaBillty. | 47; Silverbush Cert. (Doc. 28
Ex. J. By letter dated December 12, 2012, HUD informed Aaron that it had referred her
complaint to the New York State Division of Human RightsHf®) pursuant to 42 U.S.C.
§ 3610(f)/ Id., Ex. K. Theletter stated that DHR would “take all fuethaction” on Aaron’s
complaint unless DHR failed to begin processing it within 30 days, in which casendUlD
take it up againld. Additionally, the letteradvised Aaron that, if she did not agree with DHR’s
final decision, she coulthppeal in accordance wifPHR'’s] proceduresor file a civil lawsuit

in Federal District Court, but that she could not appeal DHR’s decision to HUD.

5 The Housing Court stayed the eviction proceedigainst Aaron on December 6, 2013, pending resolution of the
instant caseld. 1 5353. Since then, the parties have continued to litigate the matter af'&\araction in this
Court, and the Court has enjoined East River from taking any stepstéanén from her apartment or to remove
Aaron’s dog during the pendency of these proceediS8geOrder Granting Prelim. Injunctiofboc. 67)

6 Pursuant to 42 U.S.C. § 3610(a)(1)(A)(i), within one year of agetl discriminatory housing practice, an
aggieved person may file a complaint with the SecretdiUD (the “Secretary”), or the Secretary may file such a
complaint on the Secretary’s own initiative.

7 Section 3610(f) provides, “Wenever a complaint alleges a discriminatory housing practicgithin the

jurisdiction of a State or local public agency; and . . . as to which secitybas been certified by the Secretary
under this subsection[,] the Secretary shall refer such complaint to ttifiéd@@gency before taking any action

with respet to such complaint.” 42 U.S.C. § 3610. The Secretary may certifgearcg under § 3610 only if

“(i) the substantive rights protected by such agency in the jurisdigtibmespect to which certification is to be
made;(ii) the procedures followed by such agen(@i); the remedies available to such agency; @njdhe

availability of judicial reviewof such agency action . . . are substantially equivalent to those created by and under
this subchapter.ld. § 3610(f)(3)A). In its December 12, 2012 letter, HUD declared that it had “determined that
the fair housing law that [DHR] enforces is substantially equivalent tAdtieand that DHR “has the authority to
address discrimination within the area where [Aaron’s] complaint &rdsec. 28, Ex. K.
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DHR'’s resultant investigation included a review of Aaron’s complaint, East'Rive
response, letters exchanged by the parties, a medical questionnaire provAagedrbyy doctor,
and interviews with Aaroherself Id., Exs. L, M, N, O. The investigation did not entail any
exchangeof discovery between the parties, and DHR did not hold any hedgiogt's Opp’'nto
Def.’s Mot. for Partial Summ. &t 3(Doc. 40). On April 23, 2013, DHR issued a
“Determination and Order After Investigatio(fDetermination”) stating that there was no
probable cause to believe that East River had engaged in or was engaging in unlawful
discriminatory practicesDoc. 28 Ex.P. The Determination declaretly hile it is clear that
having a dog is emotionally beneficial to Complainant and makes her happy, the eddesac
not establish that it is necessary for the use and enjoyment of her residence.”

Yet on May 7, 2013, DHR reopened and reactivated Aaron’s complaint pursuant to Rule
20(a) of its own Rulesf Practice.SeeFrey Decl. 4 & Ex. B at;19 N.Y.C.R.R. § 465.20(a)
(noting that DHR may, on its own motion, whenever justice requires, reopen a proceeding,
determination or record and take such action as may be deemed necessary). On May 22, 2013,
DHR transferred the complaint back to HUD “for reconsideration and for such otherher furt
action as deemed appropridt®oc. 28, Ex. S. DHR then dismissed the reopemedplaint
from its own docket on grounds of “administrative convenience,” concluding that “thesitster
of justice will best be served by HUD reactivat[dgron’s] HUD complaint, which HUD has
agreed to do.”ld., Ex. T, at 1. Inits dismissal order, dated June 14, 2013, &pRinedthat
“[p]ursuant to a cooperative agreement[DHR] and HUD may mutually agree that an
investigation will be completed by HUD.Id. DHR further emphasized that, under § 29%(9)

the New York Human Rightsaw, “where[DHR] has dismissefh] complaint on the grounas



administrative convenience, .[an aggrievegersonjshall maintain all rights to bring suit as if
no complaint had been filedd. at 2.

HUD thereafter conducted and completed its own investigation and concluded, contrary
to DHR’s determinatiorthat reasonable cause existed to believe that East River had
discriminated against Aaron in violation of the FHA. Am. Corfjfjl1819; 42 U.S.C.

8 3610(g)(1). On October 23, 2013, thedD Secetary (the “Secretary”) issued a charge of
discrimination against East Rivpursuant to 42 U.S.C.3510(g)(2)(A)® Am. Compl. 120. On
November 8, 2013, East River elected, pursuant to 42 U.S.C. 8§ 3612(0), to have the claims
asserted in HUB charge ofiscriminationdecided in a civil action in United States District
Court instead oétan administrative hearinyyld.  21. The Secretary consequently authorized
the Attorney General to file this action daron’sbehalfpursuant to 42 U.S.C. § 3612(0)(19l.

In theinterim, while HUD was conducting its investigation, East Riopened a parallel
litigation track. On August 13, 201X ast Riveffiled a petitionagainst DHR pursuant to Article
78 of theNew York Civil Practice Laws and Rul¢sC.P.L.R.”), in the Supreme Court, New
York County(“Article 78 Petition”), seeking annulment dfie June 14, 201®HR Orderthat
dismisseddaron’s complaint othe basiof administrative conveniencéoc. 28, Ex. U. That

petition was denied on October 24, 2013 by the Honorable Cynthia S. KelBastridiver

8 Following the filing of an FHA complaint, the Secretary is directed &efidnine . . . whether reasonable cause
exists to believe that a discriminatory housing practice has occurred outd@bocur.” Id. 8§ 3610(g)(1) If the
Secretary determines that reasonable cause exists to believe that a discsirhmadiorg practice has occurred or is
about to occur, the Secretary “shall . . . immediately issue a charge on behalagftieved person . . . 4.
§3610(9(2).

9 After the issuance of a charge aéatimination, the Secretary must provide an opportunity for argeari the
record before an administrative law juddd. § 3612(b). However, a complainant, a respondent, or an aggrieved
person on whose half a complaint was filed may elect to have the claims decided in a civil actien ttain in a
hearing. Id. 8 3612(a). If the court in such a civil action concludes that a discrimyniasaising practice has
occurred or is about to occur, “the court may grant as relief anywdlieh a court could grant with respect to such
discriminatory housing practice in a civil action under [§ 3613],” wipicdvides for enforcement by private
persons.ld. § 3612(0)(3).



challengedludge Kern’s decisioim the Appelate Division, First Departmentd., Exs. W,Y.
On April 17, 2014, the Appellate Division issued a decision and order (“Appellate Division
Order”) reversing Judge Kern’s denial of East River’s Article 78 PetgraiannullingDHR'’s
administraitve convenience dismissabeeE. River Hous. Corp. v. New York State Div. of
Human Rights116 A.D.3d 562, 563, 984 N.Y.S.2d 331, 331 (App. Div. 2014); DoE28BB.
The Appellate Divisiots threepage decision, which contained no faat@nalysigegarding
Aaron’sunderlying discrimination claigrstated that DHR’s administrative convenience
dismissal had been “purely arbitrary’ and issued in contraveofifibHR’s] own rules . . .”
Id. at 46. The decision contained “no indication that the Appellate Division was made aware of
HUD’s investigation, HUD'’s issuance of a charge of discrimination, EastrRielection [to
proceed in Federal District Courgr the action in this Court,” which the Government fied
on December 5, 2013, months before the Appellate Division issugecitson Doc. 40 at 6.

Theforegoingcomplicated trajectory dhe complaint thaStephanie Aaron filed with
HUD and the Article 78 petition that East River filed in the New Y®upreme Couiis the
subject of Defendant’s motion for partial summary judgm&se infraPart Ill.

B. Amy Eisenberg

Amy Eisenberg has be@nproprietary lessee of an apartment at East Rinee at least
1998. Am. Compl. 1 11. Shsaiffers fromPTSDwith symptoms including depression, anxiety,
panic attacks, and insomnidd.  54. On February 15, 2012, without having oletdBast
River's written consent, she brought a trained, registered service dog named fiRolyér
apartment.ld. 1 56, 58 According to theAmendedComplaint, Ruby providesmotional
support, eases the symptoms of Eisenberg’s PTSD, and has been trained to completiessuch ta

as retrieving Eisenberg’s medication if Eisenberg becomes incapacilcht&d.5758.



On April 25, 2012, East River issued a “10 Day Notice to Cure” requiring that Eigenber
remove Ruby from her apartment by May 11, 202.9 59. On May 17, 2012, East River sent
Eisenberg a “10 Day Notice of Termination” requiring that\weate her apartment by June 1,
2012.1d. 1 60. On June 4, 2012, Eisenberg received a “Notice of Petition Holdoweming
her that a Summary Holdover Proceeding would be held in Manhattan Housing Court on June
18, 2012.1d. 1 61. That tral date was later adjourned to February 19, 20d3.

In the meantimekisenberg’snternist, Dr. Raymond Kellgf'Dr. Keller”), sent a letter to
East River stating that Eisenberg had a disability and that he had prescrisdetbhtain an
emotional support dog in order to alleviate her stress and anxiety, enhanceityaodivié
independently, and fully use and enjoy her apartmiehtf 62. On February 19, 2013,
Eisenbergppeared in Housing Coynto seand“stated that Ruby is a service animal that she is
entitled to keep in her apartment ed®n a documented medical neettl” § 64. e case was
adjourned for East River to evalu&senberg'slaim. Id. East River ultimately did not grant
her request for an accommodation and didcootact Eisenberg agaio discuss her requedd.

On March 22, 2013, Eisenberg retained an attorney, who filed an amended answer to East
River's Housing Court complaint asserting defenses including an affirmative defensehende
Fair Housing Act.Id.  65. On April 9, 2013, Eisenberg filed a motionrelief in Housing
Court and attacheexhibits includingDr. Keller's letter and documents verify Ruby’s
registration as a service dofyl. J 66. Eisenberg’'sase ifHousing Court was adjournéar trial
multiple timesjd. 11 67-68, and the Courtpsesently unaware afie occurrence ayutcome of
any furtherHousing Court proceedings regarding Eisenberg’s eviction.

On May 29, 2013, Eisdrerg filed a complaint with HUDId.  22. After investigating

Eisenberg’s allegations]UD determined that reasonable cause existed to believe East River had



violated the FHAby discriminatingagainst Eisenberdd. 1 2324. On December 10, 2018g¢t
Secretary issued a charge efalimination against East Rivarhich EasRiver elected to have
resolved in a federal civil actipand theSecretaryauthorized the Attorney Genetalfile suit

on Eisenberg’s behalf pursuant to 42 U.S.C. 8§ 3612(o)dL)1 2526.

C. Steven Gilbert

Steven Gilberhas beem proprietary lessesf anEast River apartment since at least
2004. 1d. 1 14. Hesuffers from “chronic psychiatric conditions, which limit his ability to
engage in social interactions and to cope with stress and anxie@ti'69. In November 2011,
Gilbert hosted a guest and her dog, Olive Qil, in his East River apartment and found that
psychiatric condition improvedd.  71. On November 23, 2011, East River sent Gilbert a “10
Day Notice to Cure,” requiring him to remove the dog from his apartment byribece3, 2011.
Id. 1 72. On December 9, 2011, East River sent Gilbert a “10 Day Notice of Termination,”
indicating that Gilbert would need to vacate his apartment by December 26,1801 T.3.

Gilbert submitted a reasonable accommodation request to East River on December 21,
2011, asking that he be allowed to keep Olive Oil in order to mitigate the symptoms of his
disability. He attached a letter from his treating psychiatrist, 8urie Gordon (“Dr. Gordon”),
stating that “[tlhe presence of this animal is necgsar|{Gilbert’s] mental health.”ld. | 74.

East River did not respond, and on January 23, 2012, Gilbert received a “Notice of
Petition Holdover,” informing him that a proceeding regarding his eviction would take i
Housing Court on February 7, 201R1. § 75. Gilbert then wrote to East River and “expressed
surprise that East River did not find ‘a letter from a bazadHied psychiatrist sufficient to

terminate’ the eviction action and reiterated that [he] is a disabled persorthm@iedA].” Id.
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1 76. He nonetheless agreed to remove the dog from his apartroaher “to satisfy East
River’s request to cure the situationd. Olive Oil was gone by the end of Februaig. § 78.

However, on February 16, 2012, Gilbert filed a complaatit HUD alleging that East
River had refused to grant him a reasonable accommodatios disability Id. § 77. HUD
referred his complaint tbHR, whichcommencedn investigation Id. Dr. Gordon thereafter
submitted a letter to DHR, stating that “[n]o drugs or medical procedures can atiecpaiice
the psychological and health benefits provided by a dog” and that “[Gilbert’s] dog woaid be
irreplaceable adjunct to medicinal and talk theragy.”

After Gilbert removed the dog from his apartment, East River informed him thatld w
discontinue its eviction proceeding against him but would still seek attorm@gsif the
Housing Court actionnless Gilbert withdrew his DHR complaind. § 79. On July 11, 2012,
Gilbert moved for summary judgment dismissing the Holdover Petition in Housing Caurt.
The Housing Court granted Gilbert’s motion based on the fact that he had rebliwee@il
from his apartment bgtatedthat the Holdover Petition would lobesmissed Without prejudice
to either side’s claim for legal feésld.

On July 26, 2012DHR issued a determination finding probable cause to believe East
River had violated Gilbert’s rightsnd referring the matter for a public hearing on November 26
and 27, 20121d. 1 80. On November 13, 2012, East River subpoenaed Dr. Gordon to testify at
that hearing and to produce documents related to Gilbert's need for an extrsmport animal.
Id. § 81. Dr. Gordon thereafter “withdrew as Gilbert’s treaiggchiatristand from any
involvement with his complaint,” which Gilbert consequemdiracted Id.

Gilbert submitted a second reasonable accommodation request on January 23, 2013,

supported by reports from psychologists Lauren Barnett and Frederick \Woyosad
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psychotherapist Ruth HelfricHd.  82. Two days later, on January 25, 2013, East River moved
to restore its eviction proceeding to the Housing Court calendar, seekingqaha\attorney’s
fees. Id. § 83. On February 14, 2013, East River moved for an order deeming it to be the
prevailing party in the Housing Court proceeding and for an award of legal feek,thic
Housing Court granted on April 25, 201Rl. In an order dated December 30, 2013, the
Housing Court granted East River $30,087.29 in legal fees for its case against Gilbert.

Meanwhile, @ February 12, 2013, East River informed Gilbert that it had received his
second reasonable accommodation request but could not make a determination without
additional information and documentation, including “information about the credentials of
Gilbert’s doctors, a list of Gilbert’s disabiliyelated medications, sworn affidavits from mental
health professions providing detailed information about their treatment of Gilbert, and HIPAA
authorizations for the release of Gilbert’s mental health recotdsf 84. On May 22, 2013,
East River denied Gilbert’s reasonable accommodagiquest on the grounds tifatdog was
not needed for Gilbert to ‘use and enjoy’ his apartmeld.’J 85. The letter also referenced
Gilbert's DHR complaint and stated, “Between the Housing Court Proceeding dHRe
case, the coop has incurred approximately $100,000 infeegl adding that “under the terms
of the proprietary lease, all of the legal fees incurred by the coop in connedhdGilbert’s
fair housing] complaint are billable, and payable, as ‘additional reid.”

Gilbert filed asecondHUD conplainton May 30, 2013, claiming that East River had
discriminated against him on the basis of disability and interfered with his exefcights
under the FHA by “among other things, insisting that he produce unnecessargivexesl
intrusive information” tasupport his claimld. § 27. HUD investigated his complaint and

determined that reasonable cause existed to believe that East River hadrdisedimgainst
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Gilbert and violated the FHALd. 1 2829. On December 19, 2018UD issued a charge of
discrimination against East Rivevhich East River elected to have resolved in a federal civil
action, pursuant to 42 U.S.C. § 3612(k). 11 3G31.

D. The Instant Action

The Government filed itmitial Complaint inthis caseon December 5, 2013, allegin
that East River had discriminated agai@sgphaniédaron by failing to make a reasonable
accommodation to her disability. Doc. 1. On January 17, 2014, the Governmeanfiled
Amended Complaint, adding clairaieging that East Rivdraddiscriminatedagainst Eisenberg
and Gilbert retaliated against Gilbert, and violate8614by engaging in a pattern or practice of
discrimination or denying rights to a group of persons. Am. Coffi8697. This Court has
jurisdiction pursuant to 28 U.S.C. 88 1331 and 1345 and 42 U.S.C. 88 3612(0) and 3@l14(a).
174-5.

Three motions are presently before the Court: the Government’s motion to strike
Defendant’s Second Affirmative Defense pursuant to Rule 12(f) of the Fétddes of Civil
Procedure (Doc. 22, Defendant’s motion for partial summary judgment with regard to the
Aaron claimspursuant to Rule 56 of the Federal Rules of Civil Procedure and motion to sever
the Government’s remaining causésaction,thosepertaining to Gilbert and Eisenberg,
pursuant to Rules 21 and 42(b) (Doc. 27); and Defendant’'s motion to dismiss the Government’s
Fifth Cause of Action pursuant to Rules 12(b)(6) or 12(c) of the Federal Rules of Civil

Procedure, or alternativefgr partial summary judgmemiursuant to Rule 56 (Doc. 30).

100n April 7, 2014, Defendant filed an Answer to the Government’s Ante@denplaint that included eleven
affirmative defenses. Doc. 8 (“Answer”) 1 189. The Government moved to strike two of these, the Second and
Eleventh Affirmative Defenses, on Jud@, 2014. Doc. 22. East River voluntarily dismissecBleeenth

Affirmative Defenseon August 26, 2014, rendering moot that portion of the Governnmeotisn Doc. 22; Doc.

38; Doc. 39 n. 1.
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Il . The Government’s Motion to Strike Defendant’'s Second Affirmative Defense

A. Legal Standard

“An affirmative defense is an ‘assertion of facts and arguments that, hitudefeat
the plaintiffs . . . claim, even if all the allegations in the complaint are trug&dewinds
Airlines, Inc. v. SorgaNo. 08 Civ. 5901 (JFK), 2013 WL 6669422, at *2 (S.D.N.Y. Dec. 17,
2013) (quoting BACK’sLAw DICTIONARY 482 (9th ed. 2009))Although acourt maystrike “an
insufficient defense or any redundant, immaterial, impertinent, or scancaddtes’, FED. R.
Civ. P.12(f), “courts should not tamper with the pleadings unless there is a strong reason for so
doing.” Lipsky v. Commonwealth United Corp51 F.2d 887, 893 (2d Cir. 1976). Motions to
strikean affirmative defense are generally disfavof@aiinty Vanlines Inc. v. Experian Info.
Solutions, InG.205 F.R.D. 148, 152 (S.D.N.Y. 2002), and “will not be granted unless it appears
to a certainty thaplaintiffs would succeed despite any stat¢éheffacts which could be proved in
support of the defense 3alcer v. Envicon Equities Corp.44 F.2d 935, 939 (2d Cir. 1984)
(internal citation and quotation marks omittedcatedand remanded on other grounds’8
U.S. 1015 (1986).

To prevail on a motion to strike, the moving party naadisfy astringentthreepronged
test “(1) there must be no question of fact that might allow the defense to succeed; (2) there
must be no substantial question of law that might allow the defense to succeed; and (3) the
plaintiff must be prejudiced by the inclusion of the defen&peécialty Minerals, Inc. v. Pluess-
Staufer AG395 F. Supp. 2d 109, 111 (S.D.N.Y. 2005). In considering the first and second
prongs, courts apply the sategal standardas thatpplicable to a motion to dismiss under Rule
12(b)(6). Coach, Inc. v. Kmart Corporationg56 F. Supp. 2d 421, 425 (S.D.N.Y. 2010). The

“sufficiency of a defense is to be determined solely upon the face of thengléaahid thecourt
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“accepts as true all weflleaded factual allegations and draws all reasonable inferences in the
[non-moving paty’s] favor.” Id. (internal citations and quotation marks omijteth evaluating
the third prong, the Court may consider whether inclusion of the legally insuffdefense
would needlessly increase the “time and expense of trial” or “duration edsof litigation.”
Id. at 45 (citing Estee Lauder, Inc. v. Fragrance Counter, Jri89 F.R.D. 269, 272 (S.D.N.Y.
1999));see also S.E.C. v. McCaské% F. Supp. 2d 323, 326 (S.D.N.Y. 1999) (“An increase in
the time, expense and complexity of a trial may constitute sufficient prejudiaatant
granting a plaintiff's motion to strike.”).

B. Discussion

In its Second Affirmative Defense, East Rivaigis that thisction wasimproperly
commencetibecause HUD departed from its own guidelines while investigating the ablegat
underlying this action. Answer §{ 103-11. As a result, Defendant claims, “thagatiest
conducted and completed by HUD violated the Defendant’s procedural and substantive due
process rights,” and “a predicate to the commencement of this action, to wit, a prope
determination by HUDIis absent from this caseld. 1 109110. East River contends that these
violations pose a complete defense to the Government’s complaint because it is possible that,
had HUD afforded East River the process to which it was entitled, “no chargesrwhigiaton

may have resulted.Def.’s Opp’n toPl.’s Mot. to Strikeat 6(Doc. 39).
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East River's specific grievancetisat HUD violated Chapters 5(F), 7-5(G), 75(J) 1
and 76(B)*? of its Title VIII Intake, Investigation, and Conciliation Handbothe( Title VIII
Handbook”) by failing to speak with a representative of East River before making
determination about the complaints against it, and by failing to afford EastdRivgrportunity
to address evidence and statements obtained in connection with the investiyasmer
19105-07;seeU.S.DEP T OF HOUS. & URBAN DEV., TITLE VIII COMPLAINT, INTAKE,
INVESTIGATION, AND CONCILIATION HANDBOOK (8024.01, REV-2) § 7-5 (May 11, 2005),
available at
http://portal.hud.gov/hudportal/HUD?src=/program_offices/administration/hudeipdbooks/f
heo/80241 (last visited Feb. 17, 20{BereinaftefTITLE VIII HANDBOOK”).

In its motion to strike,ite Governmenasserts thaEast River's Second Affirmative
Defense idegally and factually insufficiersind thaits inclusion would be prejudicial. The
Governmenargues that East River’s claim regarding a “predicate to the commencemest of th
action” can only be construed as a challenge to the Court’s suigétetr jurisdiction and that, to

the extent that East River challenges the particulafJdd’s investigation, that challenge is

11 Chapter Seven of the Title VIII Handbook contains infation on planning and conducting investigations of
complaints filed under the FHA. Chaptebdescribes the “basic approach in most [Title VIII] investigationd.”
It begins, “Investigations follow a series of steps that are designethimate ina recommendation of reasonable
cause or no reasonable cause. However the sequence of the steps may vary dapémelindividual case.1d.
7-5. East River asserts that HUD's investigators omitted two of the stepgbddsn Chapter-b by failingto
interview representatives of East River or to conduct asiteror offsite investigation. Answer 1 1-06.
Subsection B(F), the “respondent interview,” states: “The investigator seetersats, withesses and documents,
and obtains other evidee relevant to the allegations of the complaint from the respondent tradsdp each of
the complainant’s allegations, and solicits explanations and coatblmmformation for each defenseTiTLE VIII
HANDBOOK 7-5. Subsection 5(G), “On-Site or OffSite Investigation,” states: “The investigator physically
examines records and other documents relevant to the casige onoffsite, and interviews the parties and
witnesses.”ld. Although Defendant also alleges that HUD violated a Chaps€d)7 there is no subsection (J) in
Chapter #5. Id.

2 Defendant also claims that HUD violated Subsecti@{B)—which is titled “Organization and Headings of the
Investigation Plan” and describes the elements of a FHAsiimation plar—by “failing to investigate all of the
facts supporting each of East River’'s defenses to the three discrominatnplaints.” Doc. 39 at &TLE VIII
HANDBOOK 7-6.
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improper under the Administrative Procedure Act (“APA”). Gov't's Mem. Liav8upp. Mot. to
Strike at 5, 11 (Doc. 23). East River, however, states that the defense “does not involve the
Court’s subject matter jurisdiction,” which East River concedes is not in issdieather “goes

to the very core of Plaintiff's case: whether there was a proper basis foslidbance of the
charges of discrimination.” Doc. 39 at 2.

i. “Predicate to the Commencement of This Action”

East Riverargues that, as a result of HUD'’s alleged departure from the procedures
described in Subsections 7-5 and 7-6 ofTitike VIII Handbook, a mper*predicate to the
commencement of thisctior’ is absent® Answer § 110.This argument fails

First, it is well established thatUD handbooks do not consist of binding regulations.
Rather, “he various ‘handbooks’ and ‘booklets’ issued by HUD contain mere ‘instructions,’
‘technical suggestions,’ and ‘items for consideratiofliorpe v. Hous. Auth. of City of Durham
393 U.S. 268, 275 (1969) (comparing non-binding HUD publications with birdlifigy

manuals)* Particularly where, as here, the provisions of a handbook are not codified in the

13 The parties have not made the Court aware of any other case in which the absemopesf anedicate to the
commencement” of an action was asserted as an affirmative defense.

1 See als®Burroughs v. Hills 741 F.2d 1525, 1529 (7th Cir. 1984) (finding that a HUD handbook was “intended for
internal use for the informaticand guidance of HUD officials,” and was not “meant to be . . . an independent
source of legal rights or claims against the UnitedeSt&overnment and its officid)s Anderson v. U.S. Depdf
Hous. & Urban Dev.701 F.2d 112, 114 (10th Cir. 1983) (stgtthat procedures in HUD’s “Administration of
Insured Home Mortgages” Handbook were not “statutorily prescribediivane “pertinent only to the question of
capricious action amounting to abuse of discretioRdrmount Heights Assocs., L.P. v. Greyst&eaevicing Corp.
No. 3:06 Civ. 1206 (WWE), 2007 WL 2491907, at *3 (D. Conn. Aug. 29, 2007) (“It is s&lblshed that the
HUD Handbook is advisory . . . ."Williams v. Hanover Hous. Autt871 F. Supp. 527, 532 (D. Mass. 1994)
("HUD’s handbook provi®ns concerning the jurisdiction of public housing authorities are ynetelrpretive and,
therefore, nonbinding.”Harrison v. Hous. Auth. of City of Coll. Pa#45 F. Supp. 356, 358 (N.D. Ga. 19a8d,
592 F.2d 281 (5th Cir. 1979) (stating that fiievisions in HUD’s “Low Rent Housing Administration of Program
Handbook” are not mandatorygridgeport Towers, LLC v. Berrip§7 Conn. L. Rptr. 108, 2013 WL 6171376, at
*1 (Conn. Super. Ct. Nov. 1, 2013) (“There is a strong majority of case.lamtionally . . . which has held that
administrative agency handbooks and manuals generally, and the Hutldbébks specifically, are internal
procedures and guidelines, serving at most an advisory role in ju@icieiv”).
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Federal Register, courts have interpreted them as providing guidancehathbmding
obligationsor legal duties®

But even if theTitle VIII Handbookdid dictatecompulsory responsibilitier HUD
investigatorsEast River’s allegations regarding the completeness and thoroughness’'sf HUD
investigationcould notdefeat the Government’s FHA clainmsthis case To the contrarythe
alleged deficienciesh HUD's investigative procedsaveno bearing on the legitimacy tifis
civil actioncommenced by the Department of JustiSee United tates v. Lake Cnty. Bd. of
Commis, No. 2:04 Civ. 415, 2006 WL 1660598, at *2 (N.D. Ind. June 7, 2006) (“The
sufficiency, methodology, and appropriateness of the HUD investigation are not relevant to the
plaintiff' s claims under the FHA . . . .'9f. United States v. Hillman Hous. Cor212 F. Supp.
2d 252, 253 (S.D.N.Y. 2002) (“Nothing in [FHA] 8 36b2femotely suggests thpubject
matter]jurisdiction is contingent on HUR’compliance with the A& . . . administrative
procedural requirements.”Yellingly, the Title VIIl Handbookitself is “utterly silent regarding
the Attorney Genera authoriy to bring this suit. Doc. 23 at 6.

In fact, the Department of Justicatlsdependent pursuit of a prosecution under the FHA
is not contingent on the filing or existence of a HUD complaint, let alone the prolceeliaits
of a HUD investigation.Rather, the Attorney General may intervene in any civil action

commenced by an aggrieved person if the case is of general public importance. 42 U.S.C §

5 SeeFeldman v. U.S. DepbfHous. & Urban Dev.430 F. Supp. 1324, 1327 (E.D. Pa. 1977) (holding that HUD’s
“Loan Management Handbook,” which was not published in the Federalt&egias not an “independent source
of authority” for HUD procedures)in its Opposition to Plaintiff'snotion to strike, Defendant also argues that
HUD violated 24 C.F.R. § 103.215, a provision not cited in its Answer and AtivenDefenses. Doc. 39 at%8.
That provision states, “In conducting investigations under this parfg$istant Secretanyill seek the voluntary
cooperation of all persons to obtain access to premises, records, documd@ritkjdls, and other possible sources
of information; to examine, record, and copy necessary materials; aaicetartd record testimony or statemeifits o
persons reasonably necessary for the furtherance of the investiga#io@.F.R. § 103.215. Defendant states,
without support, “Necessary persons unquestionably include thendspt to a discrimination complaint,” and
alleges, without any basis for this claim, that the Title VIII Handbod&arisofficial interpretation of 24 C.F.R. §
103.215.” Doc. 39 at 7Burroughs which Defendant cites for this point, addresses neither this parti@aridbook
nor this particular provision of the Federal Regist
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3613(e). Independent of any aggrieved person, the Attorney General maleasd fn any
appropride federaMistrict court where there is reasonable cause to believe that a person or group
of persons is engaged in a pattern of practice of resistance to the full emj@fmghts granted
by the FHA, or that a group of persons has been denied rights granted by thad-thatasuch
denial raises an issue of public importance, as the Government has allegdd.reB614a).
Although, n this particular case, the Government filed suit after receiving a refemaHtdD,
it could have broughtn acion even in the absene@ayHUD investigation, involvement, or
referral

Similarly, dthough this particulaactionarises from complaints filegith HUD, “[u] pon
an incident of unlawful housing discrimination in New York, there are several avendes
both federal and state law through which an aggrieved person may seek kties.
Opportunities Made Equal, Inc. v. Diguijidlo. 98 Civ. 629S, 2000 WL 1481016, at *3-4

(W.D.N.Y. Sept. 27, 2000%ff'd 20 F. App’x 67 (2d Cir. 2001f Notably, a “aggrieved

% The Court inHous. Opp. Made Equasummarized these avenues:

First, under federal law, a private person may commence an administratieegiray with [HUD],

by filing an administrative complaint either directly with any of HUD'8oafs of FairHousing and
Equal Opportunity, or with any state or local agency certified by HURdeive complaints. 42
U.S.C. § 3610(a); 24 C.F.R. § 103.30(a). If such an administrative caonigldiied directly with
HUD, the complaint may then be referred by the HUD Secretary to a state or Iblialggency

for determination, provided that such agency has been certified as bestansially the equivalent

of HUD. 42 U.S.C. § 1310(f); 24 C.F.R183.100(a). Upon such a referral, the Assistant Secretary
is required to notify the aggrieved person of her right to commence a diihdn federal district
court under 42 U.S.C. § 3613. 24 C.F.R. § 103.100(b). After filing an administriaéigeecunder

42 U.S.C. § 3610, and provided the matter is not reféor@dstate or local public agency certified
as being substantially the equivalent of HUD, the charge may be resdivedieia civil action
under 42 U.S.C. § 3612(0), or in an administrative hearing under 42 U.S.C. § 3642(B)S.C. §
3612(a). An administrative hearing under 42 U.S.C. § 3612(b) would be héid cecbrd before
“an administrative law judge . . ..” 42 U.S.C. 8 3612(b). The civibactvailable under 42 U.S.C.

§ 3612(0) refers to an action commenced in federal district courinvdthdays of the date the
election to proceed by civil action is made under 42 U.S.C. § 3612(a). 42.8.8612(0). A
private person may also, under 42 U.S.C. § 3613, commence a civil actiokerial f@istrict court

as an aggrieved person, withousficommencing any administrative action under either federal or
state law.

2001 WL 1481016, at *3.
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person” may sidestep HU&mpletelyandsimply file suit in federal district coyrid. §
3613(a)(1)(A), anén aggrieved persamho hasfiled aHUD complaintmaycommence a civil
action even if that complaint results in an adverse findisgeRamos v. U.S. Dep't of Hous. &
Urban Dev, No. 96 Civ. 5552 (MGC), 1997 WL 589008, at *3 (S.D.N.Y. Sept. 19, 1997)
(holding that a HUD determination that there was no reasonable cause to believe a
discriminatory housing practice had taken place could not preclude an aggridy&sifpderal
court civil sui) (citing 42 U.S.C. § 3613(a)(2)).

Correspondingly, tereatany purportecetrrors ina HUD investigation as a complete
defense tahe Government’sllegations of housing discriminatioma case stemming from
HUD complaints filed by aggrieved individuals would be to punish those indivithradgeking
HUD’s assistance instead of pursuing independent legal act8eesHillman212 F. Supp. 2d at
254-55 (“The purpose of the [FHA] is to provide relief to victims of housing discrimomati. .
To hold that complainants who seek administrative assistance risk delay of jodicial relief
by reason of agency procedural errors would channel those who feel they were ofc
discrimination away from the administrative processég also E.E.O.C. v. Hibbing Taconite
Co, 266 F.R.D. 260, 273 (D. Minn. 2009) (holding that a defendant’s assertion that the Equal
Employment Opportunity Commission (EEOC) improperly conducted an investiggitoing
“an unfair déermination of reasonable catiseasinsufficient as an affirmative defenaad that
“[w]hether the determination was made in error” was an issue that the EBQQG meed to

address at trial by “prov[ing] to a fafinder that the @crimination alleged in fact occurred.

7“Courts, including the Second Circuit, have consistently relied oa Viil cases in their analysis of housing
discrimination under the FHA.Lax v. 29 Woodmere Blvd. Owners, In812 F. Supp. 2d 228, 234 n. 4 (E.D.N.Y.
2011));see alsal'sombanidis v. W. Haven Fire DeB62 F.3d 565, 575 (2d Cir. 2003) (“When examining
disparate impact claims under the [Fair Housing Act] . . ., we use Titlasdlktarting point.”)Braunstein v.
Dwelling Managers, Inc476 F.Supp. 1323, 13287 (S.D.N.Y.1979) (where discrimination claims under the Fair
Housing Act raised issues of “first impression in defining thédimf sex discrimination under § 3604,” thaurt
looked to cases “construing similar language in Title VII7).

20



It would be irrational to treat alleged missteps in a HUD investigation as completseleto a
civil action in which a factfinder will duly consider the merits of the Goverrimeraims.

ii. Due Process and the Administrative Procedure Act

East Riverlsoargues that, by “violati[ng]” th&itle VIII Handbook HUD infringed on
East River'sdue process rights and thzdst River has been “substantially prejudicadd
deprived of ‘& full opportunity to respond to the charges against it.” Doc. 39 at 7, 16. However,
to theextent that EadRiver seeks review of HUD’s issuance of ttiearges of discrimination,
this defense fails becauslee Administrative ProcedurecA(“APA”) does notpermit
interlocutory review of norfinal agencyactions. Doc. 23 at 2.

Under the APA, only “[a]gency action made reviewable by statute and final agency
action for which there is no other adequate remedy in a cowstibject to judicial review.”
5U.S.C. § 704.East River claims that it is “indisputable that HUD’s issuance of the charges of
discrimination was its ‘final agency action’ within the meaning of the APA.” Doc. 39 at 2.
However,according to the relevant cds&, HUD’s issuance dad charge of discrimination is
not a “final agency actioh.See FTC v. Std. Oil Co. of Califi49 U.S. 232, 246 (1980F¢deral
Trade Commission’s issuance of a complaint stating reason to believe coraganglated the
Federal Trade Commission Act wagt a final agency actionJ,op Choice Distribs. v. U.S.
Postal Sery.138 F.3d 463, 467 (2d Cir. 1998) (U.S. Postal Service’s issuance of an
administrative complaint was not a final agency acéiod had “no effect except to force
plaintiffs to respond, an effect that does not amount to a cognizable legal consequRrat®sr,
a “final agency action” under the APA “must be one by which ‘rights or obdigathave been

determined,’ or from which ‘legal consequences will fldwBennett v. Speab20 U.S. 154,
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178 (1997) (quotingort of Boston Marine Terminal Assn. v. Rederiaktiebolaget Transatlantic,
400 U.S. 62, 71 (1970)).

Additionally, HUD’s alleged departure from its internal guidelines coulchage
violated East River’s due process rigliiscauséan administrative investigation adjudicates no
legal rights. . ..” S.E.C. v. Jerry T. O'Brien, Ina167 U.S. 735, 742 (1984). Insteduk t
Supreme Court has held that “when governmental action does not partake of an auljydicat
for example, when a general fdttding investigation is being conducted, it is not necessary that
the full panoply of judicial procedures be use#diannah v. Larche363 U.S. 420, 442 (1960);
see also Concrete Pipe & Prods. of Calif., Inc. v. Constr. Laborers Pension Trust forfS. Cali
508 U.S. 602, 618 (1993) (“Where an initial determination is made by a party acting in an
enforcement capacity, due procesay be satisfied by providing for a neutral adjudicator to
conduct ade novareview of all factual and legal issues(ifternal citations and quotation marks
omitted)*® The charges ofiscrimination that HUD issued after investigating each of the three
Complainantstasesnerelystated that there was “reasonable cause” to believe East River
violated the FHA, not that it definitely did so.

Following the issuance of a charge of discrimination by HUD, a respondent has the
opportunity to defend itself in an adjudicatory proceeding before an administeatiyedge or

in federal district court. It is in those adjudicatory proceedings thaparrdent’s due process

18 East River argues th&E.C. v. O’Brien467 U.S. at 735, andoncrete Pipe and Products of California, Inc. v.
Construction Laborers Pension Trust for Southern CalifgrB28 U.S at 602, “have no similarity to the instant
action whatsoever.” Doc. 39 at 10. ltis true that the facts of these casdswioaothose of the instant action,

but the legal tenet of boththat due process is not violated in an initial agedetgrmination where factual and

legal issues are later subject to review in cetistperfectly on point. At the same time, the Sixth Circuit cases cited
in support of Defendant’s due process argument are iisge.Connor v. U.S. Civil Serv. Comnv21 F.2d 1054

(6th Cir. 1983) (reviewing decision by the Federal Employee Appedlority to terminate a doctor’s civilian
employment with the United States Armaumgardner v. Sec'y, U.S. Dep’t of Hous. & Urban Dev. on Behalf of
Holley, 960 F.2d 572 (6tir. 1992) (reviewing a HUD Administrative Law Judge’s determimatiat a landlord

was guilty of intentional discrimination). Those cases contemplatprtitess afforded in the course of final agency
determinations that resulted in adverse findingsHerindividuals in question: the loss of a jolCionnor, and

$9000 in damages and penaltieBaumgardner Connor, 721 F.2d at 1058aumgardner960 F.2d at 572.
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rights are at stakeSee S.E.C. v. RivlilNo. 99-1455 (RCL), 1999 WL 1455758, at *3 (D.D.C.
Dec. 20, 1999) (holdinthat because an SEC investigation “clearly does not lead to an
adjudicaton, but rather the filing of a[] complaint so that the court can adjudicate the matte
defendant is afforded due process rights through the adjudication fie&jreourt, and not
during the investigation prior toetfiling of the civil complairit). Havingelected tgroceed in
this Gourt, East Rivemay respond tthe Government’s allegatioms the course of this action
and has not been prejudiced barring a final determination on the merits. Am. Com@lat 11
26, 31. Stated simply, this action is the due process to which Defes@attled.

iii. East River’'s Second Affirmative Defensas so Insufficient as to Satisfy the
Prerequisites of a Motion to Strike

In light of the above, there are no questions of fact or law that might allow the Second
Affirmative Defense to succeedheTitle VIII Handbook imposes no binding obligations on
HUD, but even if it did, HUD’s compliance with provisions of tidle VIII Handbook woulde
irrelevant to the merits of the Government’s claims against East River. Tatdimé tvat
Defendant atiges a due process violation, it cannot succeed because HUD's investigation and
issuance of a charge of discrimination were not final agency actions thdicatifd East River’s
legal rights.

Finally, to permit discovery into the propriety of the HUD investigation and to aHew
actions of HUD’s investigators to be explored and criticized at trial would waktable time
and resources the course of this litigation, unnecessarily complicate the issues at sthke in
caseand distract a juryAs theGovernmenargues*“If East River were allowed to proceed with
discovery on the defense|[], everyone connected with the HUD investigation would toessyvi
expanding the documents and witnesses involved in the case, which would in turn mean greater

time and expense and a greater need for Court intervention with respect to digsauesy
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Doc. 23 at 13. East River's Second Affirmative Defense is so insufficient as tohadwegh bar
on a motion to strike. Consequently, the Government’s motion to strike Defendant’s Second
Affirmative Defense is hereby GRANTED.
l11. Defendant’s Motion for Partial Summary Judgmentand to Sever the Complaint®

A. Legal Standard®

Summary judgment is only appropriate where the “materials in the renohading
depositions, documents, electronically stored information, affidavits or démtesadtipulations
(including those made for purposes of the motion only), admissions, interrogategrgand]
other materials” show “that there is no genuine dispute as to any material féoe andvant is
entitled to judgment as a matter of lawred. R. Civ. P. 56(a), 56(c¥An issue of fact is
‘genuine’ if the evidence is such that a reasonable jury could return a verdio¢ inon-moving

party.” Senno v. Elmsford Union Free Sch. Di82 F. Supp. 2d 454, 467 (S.D.N.Y. 2011)

¥ The Government contends that East River violated Federal Rule of Cigddne 56(){4) by submitting a
Certification froman attorney for East RiveBradley S. Silverbush (“Silverbush”) (Doc. 28) that is “rife withdé
argument, conclusory assertions, and statements regarding matidricbnhe certification does not demonstrate
Silverbush would be competent to testify” and urges the Court to “stri#tsimgard” such material. Doc. 40 af 6
(citing Genometrica Research Inc. v. Gorbovit$ko. 11 Civ. 05802 (ADS) (AKT), 2013 WL 394892, at *4
(E.D.N.Y. Jan. 31, 2013)). The Gowenent further argues that the Certification contains statemeriteeleant to
the instant motion for partial summary judgment on the basissgtidicataor collateral estoppel” and asks the
Court to disregard statements besides those regardinga$tasceof the Aaron claims and the history of DHR'’s
investigation of her complaint and related proceedihgs.Finally, the Government argues that East River’'s
“Statement of Material Facts” contains immaterial and improper maten@lation of Local Civil Rules 56.1(a)
and (d).Id. at 8. In evaluating Defendant’s motion, the Court consiaiglly those facts that the Couldems
relevant and proper.

Additionally, the Court notes that Defense counsel has failed to apithe ICourt’s Individual Practices, which
limit opening memoranda of law to 25 pages, by submittingpa2@ “Certification” by counsel along with a-19
page memorandum of lavBeelndividual Practices of Judge Edgardo Ramos 8§ 2.B.i. The Court wilsexbis
failure in the nterest of deciding the matter on the merits but expects Defense counseplyp widmthe Court’s
Individual Practices in the future.

20 East River frames its motion, “[U]pon granting partial summaryfjueglgt with respect to the Aaron claims, the
Amenda Complaint’s causes of action with respect to the remaining undgdgimplaints should be severed.”
Doc. 29 at 17. Because the Court denies Defendant’s motion for summary judgvitrriespect to the Aaron
claims see infraPart 111.B, as well as Defndant’s separateotion to dismiss and/or for summary judgment on the
Governmeris “pattern or practice” claim,5ee infraPart 1V, it is not necessary to state the legal standards for a
motion to sever pursuant to Federal Rules 21 and/or 42(b).
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(citing SCR Joint Venture L.P. v. Warshawsky9 F.3d 133, 137 (2d Cir. 2009)A fact is
“material” if it might affect the outcome of the litigation under the governing liaw.

The party moving for summary judgment is first responsible for demonstraéng t
absence of any genuine issue of material f@elotex Corp. v. Catretd77 U.S. 317, 323
(1986). If the moving party meets its burden, “the nonmoving party must come forward with
admissible evidence sufficient to raise a genuine issue of fact for trialantordvoid summary
judgment.” Saenger v. Montefiore Med. Gtr.06 F. Supp. 2d 494, 504 (S.D.N.Y. 2010)
(internal citation and quotation marks omitted) deciding a motion for summary judgment, the
Court must “construe the facts in the light most favorable to the non-moving party and mus
resolve all ambiguities and draw all reasonable inferences adansiolvant.” Brod v. Omya,

Inc., 653 F.3d 156, 164 (2d Cir. 2011) (quotigliams v. R.H. Donnelley, Cor368 F.3d 123,
126 (2d Cir. 2004)). However, in opposing a motion for summary judgment, the non-moving
party may not rely on unsupported assegjaonjecture or surmis€&oenaga v. March of

Dimes Birth Defects Foundb1 F.3d 14, 18 (2d Cir. 1995J.0 prevail “the non-moving party
must set forth significant, probative evidence on which a reasonable fact-findigidecide in

its favor.” Senng 812 F. Supp. 2d at 467-68 (citiAgderson v. Liberty Lobby#77 U.S. 242,
256-57 (1986)).

“[SJummary judgment should only be granted ‘After discoverythe nonmoving party
has failed to make a sufficient showing on an essential element of [its] ¢agespiect to which
[it] has the burden of proof.”Hellstrom v. U.S. Dep'of Veterans Affairs201 F.3d 94, 97 (2d
Cir. 2000) (quotinderger v. Unitedstates87 F.3d 60, 65 (2d Cir.1996)). Timing is key: “The
nonmoving party must have had the opportunity to discover information that is essensial to hi

opposition to the motion for summary judgment,” and “[o]nly in the rarest of cases may
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summary judgrant be granted against a plaintiff who has not been afforded the opportunity to
conduct discovery.ld. (internal quotation marks and citations omitted). “Accordingly, ‘[t|he
burden on the moving party is greater in cases where discovery is incorhpletiergit v. Rite
Aid Corp, No. 08 Civ. 11364 (PGG), 2010 WL 1327242, at *3 (S.D.N.Y. Mar. 31, 2010)
(quotingSaffire Corp. v. Newkidco., LL@86 F.Supp.2d 302, 306 (S.D.N.Y.2003)).

B. Discussion

In its motion for partial summary judgmemtast River argues that the Aaron claians
precludedunder the doctrines oés judicataand collateral estoppel, and unéié&sw York
Executive Law § 30(Qyy (1) DHR’s initial no probable cause determination in its investigation
of Aaron’scomplaint and (2) the Appellate Division holdimg East River’'s Article 78
proceedingthat DHRactedimproperly when iteopened its file on Aaron after that initial
determination Doc. 29! This argumenfails.

Pursuant tahe Full Faith and Credit statut28 U.S.C. § 1738gfleral courts are required
“to give the sam@reclusive effect to state court judgments that those judgments would be given
in the courts of the State from which the judgments emergekimer v. Chem. Const. Corp.
456 U.S. 461, 466 (1982). This principle includes no exception for state court decisions
“upholding a state administrative agency’s rejection of [aiscrimination claim as meritless
when the state court’s decision wouldrbs judicatain the state’s own courts.ld. at 463.
Therefore, vaere a New York state court affirms a DHR no probable cause finding, § 1738
precludes federal litigation based on those facts determined by DHR, “provitiguetha

procedures followed in coming to that determination satisfied thenam constitutional

21 Although courts disfavor summary judgment motions made prior to the dionpdé discovery, Defendant’s
motion for partial summary judgment with regard to complainanthaigp Aaron rests entirely on the procedural
and legal bases of this action rattiean on any material likely to emerge in discovery. The Governmenndoes
argue otherwise.
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requirements of the Due Process Claus¥an Yam Koo v. Depodf Buildings of City of New
York 218 F. App’x 97, 98 (2d Cir. 20073ummary orderjciting Kremer, 456 U.S. at 481-82).

Section 1738, however, does not applutoeviewedstate agency determinationgniv.
of Tennessee v. Ellio#78 U.S. 788, 794 (1986Nevertheless, such determinati@ne
frequently granted preclusive effagtder federal common lawd. at 797-99. Specifically,
unless Congress has expressed an intention to the cohtraey a state agencgcting in a
judicial capacity. . . resolves disputed issues of fact properly before it which the parties have had
an adequate opportunity to litigate,” federal courtsnust give the agency’s factfinding the
same preclusive effect to which it would be entitled in the State’s coudisat 799 (quoting
United States Wtah Constr. & Mining Cq.384 U.S. 394, 422 (1966).

In New York, “the doctrines afes judicataand collateral estoppel are applicable to give
conclusive effect to the quasidicial determinations of administrative agencies . . . when
rendered pursuant to the adjudicatory authority of an agency to decide cases bifouglitisbe
tribunals employingrrocedures substantially similar to those used in a court of IRyh v.

New York Tel. Co62 N.Y.2d 494, 499, 467 N.E.2d 487 (1984) (internal quotation marks and
citations omitted). Within this framework, “federal courts in New York have riaiienthe
somewhat awkward task of anticipating what preclusive efeat York courts would afford [a
DHR] decision.” Vargas v. City of New YorkKo. 01 Civ. 7093 (LAP), 2008 WL 361090, at *4
(S.D.N.Y. Feb. 7, 2008) (comparikgpsakow v. New Rochelle Radiologsocs.274 F.3d 706
(2d Cir.2001),with DeCintio v. Westchesténty. Med. Ctr.821 F.2d 111 (2d Cir. 1987), and
Kirkland v. City of PeekskijllB28 F.2d 104 (2d Cir. 1987)). At the heart of this inquiry is
whether the administragvagency determinah meets the requirements fes judicataand

collateral estoppel under New York laBee Josey v. Goqrél N.Y.3d 386, 389-90, 880 N.E.2d
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18, 20 (2007)res judicatg; Staatsburg Water Co. v. Staatsburg Fire Dig2 N.Y.2d 147, 153,
527 N.E.2d 754 (1988) (collateral estoppel).

Res judicatdprecludes a party from litigating a claim where a judgment on the merits
exists from a prior action between the same parties involving the same subject ndatey 9
N.Y.3d at 389-90, 880 N.E.2d 18 (internal quotation marks and citation omitted). Under New
York’s “transactional approach” to the doctrinere$ judicata “once a claim is brought to a
final conclusion, all other claims arising out of the same tcimgaor series of transactions are
barred, even if based upon different theories or if seeking a different rénm@®Brien v City of
Syracuse54 N.Y.2d 353, 357, 429 N.E.2d 1158, 445 N.Y.S.2d 687 (1981). Thenefsre,
judicata“bars successive litigemn based upon the same transaction or series of connected
transactions . . . if: (i) there is a judgment on the merits rendered by a coomn pétent
jurisdiction, and (ii) the party against whom the doctrine is invoked was a pahiy podvious
acton, or in privity with a party who was.People ex rel. Spitzer v. Applied Card Sys.,, Iht.
N.Y.3d 105, 122, 894 N.E.2d 1 (2008) (internal quotation marks and citations omitted).

“Collateral estoppel is a narrower speciesasfjudicata . . thatholds that, as to the
parties in a litigation and those in privity with them, a judgment on the merits bytao€our
competent jurisdiction is conclusive on the issues of fact and questions of lanangcess
decided therein in any subsequent actiovidrgas 2008 WL 361090, at *4 (internal quotation
marks, citations, and alterations omitted). “Whether the prior adjudication edc¢nrthe
context of an administrative determination . . . or affalifged judicial proceeding,” collateral
estoppel is adjgable only if (1) “there is an identity of issue which has necessarily teeded
in the prior action and is decisive of the present action,” and (2) the party or one inhadity

full and fair opportunity to contest the decision now said to béralting.” Staatsburg72
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N.Y.2d at 153, 527 N.E.2d 7%#hternal quotation marks and citation omitted). “The litigant
seeking the benefit of collateral estoppel must demonstrate that the dessawevas
necessarily decided in the prior action agamparty, or one in privity with a party. . . . The
party to be precluded from relitigating the issue bears the burden of desiogdtie absence of
a full and fair opportunity to contest the prior determinatidBuechel v. Bain97 N.Y.2d 295,
303-04, 766 N.E.2d 914 (2001).

Bothres judicataand collateral estoppel are “flexible doctrine[s],” not to be
“mechanically applied” merely because some of the “formal prerequisites” focatppi are
present.See People v. Rosel#4 N.Y.2d 350, 357, 618 N.Y.S.2d 753, 643 N.E.2d 72 (1994).
Courts will only “applyres judicatato an administrative decision . . . [if] to do so would be
consistent with the function of the administrative agency involved, the peculigsiisseof the
particular case, anthié¢ nature of the precise power being exercisddsey 9 N.Y.3d at 389-90,
880 N.E.2d 18 (internal quotation marks and citations omitted). For collateral estoppel, “the
fundamental inquiry is whether relitigation should be permitted in a particulainckglet of . . .
fairness to the parties, conservation of the resources of the court and thes)iagarthe societal
interests in consistent and accurate results. No rigid rules are possidales® even these
factors may vary in relative importandepending on the nature of the proceedirg®atsburg,
72 N.Y.2d at 153 (citations omittedhee also Bueched7 N.Y.2d at 304, 740 N.Y.S.2d at 257,
766 N.E.2d at 919 (“The equitable doctrine of collateral estoppel is grounded in tharfdct
realities of a particular litigation, rather than rigid rules.”).

i. The Appellate Division’s Article 78 Decision is Not Entitled to Precluse Effect
Under New York Executive Law 8§ 300Res Judicata, or Collateral Estoppel

Under § 1738, oce a state couhas “reviewed and affirmed [a DHR] finding of no

probable cause,” preclusive effect will attach so long as the DHR and judicakpiings
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provided the aggrieved party with due procegan Yam Kop218 F. Appk at 99 see also
Kremer, 456 U.S. 482-83State court review of a DHR determination also bars relitigation
pursuant to New York Executive Law § 300, which provides‘thatfinal determination of a
discrimination case decided fyHR] and reviewed by the state court ‘shall exclude any other
action, civil or criminal, based on the same grievance of the individual concerri¢ehdall v.
Avon Products, In¢.711 F. Supp. 1178, 1181 (S.D.N.Y. 1989) (cithy . EXEC. LAW § 300).
East River argues that the Government is precluded from bringing the Aaros clader both
28 U.S.C. § 1738 and § 300 of the Executive Law by the State Appellate Division decision in the
Article 78 proceeding that East River itself commenced against (ptiR. 29 at 4-6, 8-17.

However, contrary to Defendant’s argents, the Appellative Division’s Article 78
decisiondoes not constitute judicial review of DHR’s determination regardingriand,
consequentlyhasno preclusive effect in this case. In its concise opinion, the Appellative
Division held onlythat it was improper of DHR tdismissAaron’s complainfor “administrative
convenience” after issuing a finding of no probable cause and closing Aater@a that basis.
Doc. 28, Ex. BB.The Appellate Divisiordid not engage with the merits of DHR’s initrad
probable cause findingSee Wrenn v. Verizp865 N.Y.S.2d 362, 363 (N.Y. App. Div. 2d Dep't
2013) (distinguishing “administrative convenience” from dismissal on the erits

Although Defendant repeatedly attemjitsits submissions to this Coutd categorize
the Appellate Division decision as one on the merits of Aaron’s claims, Cefeneéfforts are

unavailing?? The Appellate Division decision, issued after the commencement of this action,

22 See, e.g.Def.’s Mem. LawSupp. Mot. for Partial Summ. D¢c. 29 at 4 (arguing that § 300 prohibits the
Government from pursuing a discrimination claimdtthas been decided by DHR and reviewed by a New York
State Court”)id. at 6 (declaring the Appellate Division Order a “final determination of themdad Complaint’s
claims with respect to Aaron”)l. at 12 (“Plaintiff is also in privity with DHR so as to make the Appellatgésibn
Order’s reinstatement of the Dismissal Order binding on Plaintiff.”).
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addressed DHR’s administrative practices and procedures rather thdlegatyoms of
discrimination on the part of East Rivelt states that DHR’s decision to dismiss Aaron’s
complaint on the basis of administrative convenience “was made afteccbidpleted its
investigation of the complaint, made factual findings, and dismissed the conyplaméa

finding that there was no probable cause to believe that East River had engaged in the
complained of discriminatory conduct.” Doc. 28, Ex. BB at 46. Yet it says nothing regardin
the soundness of DHR'’s tral investigation, the appropriateness of its findings, or the merits of
its no probable cause determinatidn.its decision the Appellate Division evaluated only
DHR’s conduct, not East River’'s. The parties to that proceeding were East iRIV@H®&, not
Aaron nor was Aaron in privityith either party in that proceedin@nlike the cases cited by
East Riveiin support of its argument in favor of preclusion, no state court weighed in on the
legal merit of Aaron’s complaint or DHR’s legal findin§ee, e.g.Mitchell v. Natl Broad. Co,
553 F.2d 265, 276 (2d Cir. 1977) (“[l]n this case, five judges of New York State’s second
highest court reviewed the agency’s legal findipg Consequently, neithees judicatanor
collateral estoppel applies to that decision.

For the same reassyrNew York Executive Law § 300 does not bar the Governmemit f
pursuingthe Aaron claims Def.’s Mem.Law Supp. Mot. for Partial Summ. J. at 3 (Doc. 29).
Defendant arguethat § 300 “unambiguously prohibasiy person or entity, including the United
States of America, from pursuing a claim and/or action relating to a clairecoihaination that
has been decided by DHR and reviewed by a New York State Court” and that the provision is a
“absolute bar” on the Government’s claims regarding Stephanie Aaron. Doc. 28 A7 87
(emphasis in original)Defendant’snterpretation of § 300 is overbroad, édefendant’s

description of the Appellate Division decisionnsccurate
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In fact, 8§ 300 is an “election of remedies” provision pursuant to which a “plaintiff must
choose one forum to the exclusion of the oth&egeBishop v. Henry Modell & CpNo. 08 Civ.
7541 (NRB), 2009 WL 3762119, at *7 (S.D.N.Y. Nov. 10, 20@#)d sub nom. Bishop v. Henry
Modell & Co, 422 F. App’x 3 (2d Cir. 2011)lt does not bar the Government’s action for two
reasons:(1) Section300 applies only to aggrieved parties, &yt applies only to aggrieved
parties who have sougjudicial reviev of an agency determinatioisee Rio v. Presbyterian
Hosp. in City of New Yorl661 F. Supp. 325, 327 (S.D.N.Y. 1983) (citMgy. EXEC. LAW 88
297(9), 300)Jainchill v. New York State Human Rights Appea) B8.A.D.2d 665, 442
N.Y.S.2d 595 (App. Div. 1981) (“A permanent barrier to the filing of a complaint would have
arisen only if petitioner had commenced a proceeding for judicial review ahtie f
administratie determination . . . .[citing N.Y. Exec. LAw 88 297(9), 300). Had Aaron
pursued judicial review of the merits of DHR'’s initial no probable cause detdromrandthen
filed suit in this Court, 8 300 might have precluded her abilitsetek relief However, Aaron
sought no such review, and Aaron is not the glintthis action?®

Accordingly, the Appellate Division decision in East River’s Article 78 pedo®gis
entitled tono preclusive effect ithis action either under 28 U.S.C. § 1738 or New York

Executive Law 8 300.

2 East River nonsensically argues, “Aaron had the opportunity to chall@H&'s finding of no probable cause in
New York State Supreme Court both befdre tase was reopened, and after the Appellate Division Order
reinstated the Dismissal Order, but failed to do so and the time to do salexfiines, the proceedings afforded
Aaron a full and fair opportunity [to] litigate her claims of discrintioa.” Doc. 29 at 16. Is it unsurprising that
Aaron did not seek judicial review of DHR’s initial no probable caus#irig given that her complaint was
promptly reopened, approximately two weeks after the finding waedsand that her claims are being liteghin
this Court. Moreover, if the Appellate Division decision is, as Diddehargues, a decision on the merits, Aaron
would be precluded from challenging DHR’s no probable cause findiagthét decision was issued.
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ii. The Preclusive Effect of Unreviewedbtate Agency Findings Under the FHA

Defendant also argues tliae Government’s claims regarding Stephanie Aaron are
precluded by DHR’énitial no probable cause determination, which, as this Court has found, has
not been reviewed by any courhs stated above, the general rule, set forth by the Supreme
Court inUniversity of Tennessee v. Elligd that‘when a state agency acting in a judicial
capacity . . . resolves disputed issues of fact properly before it which the parédsaldaan
adequate opportunity to litigate, . . . federal courts must give the agencyiisdiactithe same
preclusive effect to which it would be entitled in the State’s courts.” 478 U.S. at 7&9dint
guotation marks omitted).

However, “[tlhere are . . . exceptions to this broadly stated r@&fi v. Gilmore No.
97 Civ. 2367 (BSJ), 1999 WL 156385, at *2 (S.D.N.Y. Mar. 23, 1999). For example, the
Supreme Court has held that Title VII of the Civil Rights Act of 1964 (“Nilé) and the Age
Discrimination in Employment Act (ADEA) both “evidence Congress’ intent to provide
plaintiffs with a trial de novo in the federal courts, abrogating the commorulavhat
collateral estoppel applies to state administrative agenaiescial’ determinations.”ld. (citing
Elliott, 478 U.S. at 799%kee alsdAstoria Fed. Sav. & Loan v. Soliming01 U.S. 104 (1991)
(unreviewed findings of state agencies have no preclusive effect on fedeedqings under
the ADEA); Smith v. Perkins Bd. of Edu@08 F.3d 821, 827-28 (6th Cir. 2013) (“[U]sing
Elliott andSoliminoas a guide, we find that common law collateral estoppel principles do not
apply to claims brought under the ADA because Congress has demonstrated its intent tha
unreviewed site administrative findings not have preclusive effect in this statutory ¢dptex
Joseph v. Athanasopoul@8 F.3d 58, 64 n. 6 (2d Cir. 2011) (explaining that “no distinttion

exists between the ADA and Title Wi justify adifferent outcome regarding preclusion).
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Accordingly, where the language of a statute “would make little sense tateifagency
findings were entitled to preclusive effect . . . in federal court,” no such preckfsaet should
be granted Elliott, 478 U.S. at 795 (citingremer,456 U.S. at 470 n. 7). However, where a
statutory scheme indicates no intent to abrogate common law principles of ipredius
unreviewed findings of state administrative agencies may preclude litigatietderal court.
See idat 796-97 (holding that, unlike Title VII, 8 1983 indicated no congressional intent “to
contravene the commedaw rules of preclusion”) (citindllen v. McCurry 449 U.S. 90, 97-98
(1980));Crossroads Cogeneration Corp. v. Orange & Rockland Utilities, 89 F.3d 129,
135 (3d Cir. 1998) (“Unlike$oliming or Elliott, we find no provision of [th&ublic Utility
Regulatory Policies Acthat seeks to limit common law rules of preclusion from applying to
state agency decisions relating to utility regulation.”).

The“threshold question,” therefore, with regard to East River’s assertion thaatba A
claims are precluded by DHR’s initial no probable cause finding, is whetheraatirgg the
FHA, “Congress expressly or implicitly limited the preclusive effect toibergto the
determinations of state administrative agencié®sakow 274 F.3d at 728 (considering the
preclusive effect of a DHR determination on a subsequent federal action under tlyeaRdm
Medical Leave Act)see alsdoliming 501 U.S. at 108 (“[T]he question is not whether
administrative estoppel is wise but whether it is intended by the legislatiftesgreis v. Rhode
Island 331 F.3d 207, 212 (1st Cir. 2003) (“Even if state courts agglyudicatato state
administrative decisions, federal courts will only follow suit if doing so isisterg with
Congress’ intent in enacting the federal statute at issu@his means that when the preclusive
effect of a state administrative decision is in question, the central inqoing isf federal

statutory interpretation.”).
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In this case, the Government contends EBHdR’s initial no probable cause determination
cannot preclude its claims because “the FHA anticipates that an adverse staigtradinren
disposition that occurs . . . pursuant to a referral under 8 3610(f), will not precludeda tr@lo
on an aggrieved person’s claim of discrimination.” Doc. 40 at 11. Neither the Supreme Court
the Second Circuit, nor any other Court of Appeals has addressed this precise .q&esteral
district courts, however, both within this district and elsewhere, have considerssiibe

The apparent first, in 1992, was a court in this districtWard v. Harte the court held
that the FHA did not express congressional intent to abrogate common law principles of
preclusion and, therefore, FHA claims in federal coatid be precluded by unreviewed state
agency determinations in “appropriate” cases. 794 F. Supp. 109, 113 (S.D.N.Y. 1992). The
court articulated three justificationsrfits conclusion:

First, the enforcement structure of the Fair Housing Act is significantlyreiiffe

from that of either Title VII or the ADEA: a plaintiff need not pursue any
administrative remedies at all before filing a suit under the FHA, 42 U.S.C.
§ 3613(a)(13*. . . . Second, the administrative enforcement mechanism which does
exist expressly contemplates that the Secretary of Housing and Urbaniweest

defer to the dispute resolution procedures employed by state or local authgwities
long as those authorities meet certain conditions. 42 U.S.C. 8§ 3610(f) . ... Third,
Congress, in the 1988 amendments to the FHA, specifically provided that with
respect to one type of clatrnoncompliance with the statutory mandate to make
premises more accebk to handicapped persensleterminations of state and
local bodies araotconclusive. 42 U.S.C.3604(f)(6)(B). . . . Applying the maxim
expressio unius est exclusio alteriasid since these amendments were enacted
afterElliott, this subsection lends support to the view that Congress did not intend
to deny preclusion to other determinations of state and local bodies in appropriate
circumstances.

Id. at 113-14. FollowingVard several other district courts adopted this reasoning without

further elaboation SeeUnited States v. Town of Garner, N. Carolifdi@0 F. Supp. 2d 721, 730

24The FHA's lack of exhaustion requirements distinguishes it from the AgiBiination in Employment Act
(ADEA). The Supreme Court has held that the ADEA’s exhaustion reqgitsriplainly assume the possibility of
federal consideration after state ageadave finished theirs.Soliming 501 U.S. 104, 111 (1991).
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n. 3 (E.D.N.C. 2010)Johnson v. GSM Mgmt. GdNo. 5:04 Civ. 01684, 2006 WL 2813379, at
*6 (N.D. Ohio Sept. 28, 2006),oung v. Marine Drive Apartments, Indlo. 03 Civ. 0498E

(SR), 2004 WL 1752598, at *3 (W.D.N.Y. Aug. 4, 2008)kri, 1999 WL 156385, at *ZSokoya

v. 4343 Clarendon Condo AssNo. 96 Civ. 5278, 1996 WL 699634, at *4-5 (N.D. Ill. Nov. 27,
1996).

Only onedistrict court has affirmativelyeached the opposite conclusion in the context of
an FHA case In that casehte Eastern District of New Yorkwithout providing a detailed
explanatioror anycase authority-declared that, because “it is webttled that unreviewed
administrative determations have absolutely no preclusive effect on discrimination claims in
federal court,” DHR and HUD administrative findings do not bar a plaintilfistyato suede
novoin federal district courtSee Telesca v. Long Island Hous. P’ship,,1443 F. Supp. 2d
397, 405 (E.D.N.Y. 2006) (citinglliott, 478 U.S. at 796).

Meanwhile, sveral other district courfresenteavith this issuehave decided those
casen other groundsyhere appropriateyithout confronting Congress’ inteas expressd in
the FHA. See Novak v. Levenfeld PearlstéMo. 13 Civ. 08861, 2014 WL 4555581, at *4 (N.D.
lll. Sept. 15, 2014) (noting that the issue of administrative preclusion under the Feld\rioe
be decided” in a case where there was no final judgtoesttich collateral estoppel might be
applieg; Sinisgallo v. Town of Islip Hous. Autl865 F. Supp. 2d 307, 335 (E.D.N.Y. 2012)
(finding, without addressing Congress’ intent, that FHA claims were not preldhyda decision
issued by the Town of Islip Housing Authorligcause the elements of collateral estoppel under
New York law were not satisfigdGao v. Snyder CpNo. 10 Civ. 1025 (BGC), 2010 WL
3037526, at *4 (C.D. Ill. July 13, 2010) (denying a motion to dismiss basest pudicataafter

conclding that the non-bindingasedocated by the court in support of administrative
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preclusion under the FHA provided insufficient supportier Gurt“to confidently give a
recommendation without additional briefingfid a “more detailed factual recortd’determine
whether the agency was acting in a judicial capgdRgmos 1997 WL 589008, at *4deeming
it unnecessary for the court to addrestéther administrative preclusion can ever apfay
claims under the FHA because there was no evidence in the record to support a findleg tha
particularadministrative proceedingf issue was the type of qudislicial determination that
might be entitled to preclusive eff§ée

The Government niatains that the courthathave held that administrative preclusion is
permissible within the scheme of the FHA have ignored pivotal language in 8§ 3613 atube st
Doc. 40 at 12-13. The Government directs the Court’s attention to 42 U.S.C. 8 3613(a)(1)(B)(2),
which provides that an aggrieved party who filagl a complaintvith HUD may subsequently
commence a civil action in federal or state court “without regard to the stétasy such
complaint filed?® Through this clause, the Government argues, the FHA “presumes that,
whether an administrative complaint is investigated by HUD or by a state agemicichothe
complaint was referred under 42 U.S.C. § 3610(f), an adverse administrative decisinatdoes
preclude a subsequent civil action based on the same grievddcat”1112.

Indeed, while there is no definitive binding authorggarding the preclusive effect of a
state agency determination rendered pursuant to a comnpmsferred from HUD under
8 3610(a), iis clear that a “reasonable cause” determination BpHnot referred to a state

agencyand not yet adjudicated in front of a HUD ALJ or in federal district court, cannot

25 1n Ramosthe Court did not address the preclusive effect of an unreviewed state dgrayination, such as by
DHR, but stated that the findings of a HUD investigation have no preelaffiect when an aggrieved party files
suit pursuant to 42 U.S.C. § 3613.

26 Although theWard Court observed that a plaintiff may file suit under the FHA withwaving pursuedny
administrative remedies, 42 U.S.C3&L3(a)(1), it did not offer any analgsof §3613(a)(1)(B)(2)
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preclude an aggrieved party’s claims under § 3&@& Ram@4997 WL 589008, at *1, 3
(holding that aeviewed and affirmedetermination by HUD that ére was no reasonable cause
to believethat a discriminatory housing practisad occurreadould notbe given preclusive

effecd (citing §3613(a)(1)(B)(2))Marinoff v. United States Dep’t of Hous. and Urban Dev.,
892 F. Supp. 493, 496 (S.D.N.Y.1998lf'd, 78 F.3d 64 (2d Cir. 1996) (noting that a plaintiff
may file suit in district court under 8 3613 “[r]legardless of whether or not HUDndietes that
reasonable cause exists'h fact, there are only two statutoexceptions to an aggrieved party’s
right to commence a suit under 8 36)3 (1) an aggrieweparty may not file suif the

Secretary or a certified state or local agency “has obtained a conciliation agtedth the
consent of [the] aggrieved persoarid(2) an aggrieved party may not file sfiién

administrative law judge has commenced a hearing on the record with respecrtgeaoth
discrimination issued by the SecretaBee88§ 3613a)2), (a)(3) see alsalitchell v. Cellone

389 F.3d 86, 90 (3€ir. 2004)(*As we read the statute, the plain language of sections 3610 and
3613 state that a dual enforcement scheme exists that allows an aggrieyéa marsue both
private and administrative enforcement until such time as either avenue hascotseltion

of the claim?).

East River's summary judgment argumpattains to a state agency determination
following a 8§ 3610referralrather than a determinatidny HUD itself Nonetheless, the
Government cogently suggests, §8 3613(a)(1)(B)(2) demonstrates that Congressrdehddor
administrative determinations under 8§ 3610, whether issued by HUD or certifeedgtaicies,
to preclude aggrieved parties from seeking vindication of their rights throughatigihs
Logic would also seem to compel the conclusion that Congress did not, inyeeduiring that

FHA complaintsbe referredo certain state agencies, to grant parties whose complaints were so
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referredlessrights than those complaints handled by HYDIndeed, in HUD’s letter to Aaron,
explaining that her complaint had been transferred to DHR, HUD informed Aarof{ijnat
addition to filing [a] complaint with [DHR],” she had the right to file a civil lawsuiFederal
District Court pursuant to § 3613. Doc. 28, Ex. K. Although the interests of the aggrieved
parties in this case are represented not by the parties themselveg 868(3, but rather by

the Government, pursuant to 8 3612, it would beseasical to state that an aggrieved party
would not be precluded from bringing suit under 8§ 3613(a) following an agency’s no probable
cause determination but that the Government bringing suit on a party’s bebgtreckided.

The Government also idefi¢s two relatively recent decisions of thec®nd Circuit
Court of Appeals that—while they do not explicitly examine Congress’ intent egérd to
administrative gency preclusion under the FHA—Ilend support to the Government’s position:
Boykin v.KeyCorp 521 F.3d 202 (2d Cir. 2008) amdylor v. Harbour Pointe Homeowners
Ass’n 690 F.3d 44, 51 (2d Cir. 2012grt denied 133 S. Ct. 1280. (2013).

In Boykin the plaintiff filed an initial complaint with HUD, which, like Aaronisas
referred to IR pursuant to 8 3610(f). 521 F.3d at 205. After DHR made a finding of no
probable cause and sent the plaintiff a letter describing its determinationaldt/Bent her a
letter, almost four months latestating that it, too, was closing its own invgation of her
complaint based on DHR’s findingéd. at 206. When the plaintiff filed suit in the Western
District of New York, pursuant to 42 U.S.C. 8 3613, the district court dismissed her action as

untimely, finding that the twgear statute of limitzgons ceased tolling upon the issuance of

2T This interpretation has been endorsed by the Third Circuit Court adad@pwhich held that suit byaggrieved
parties under § 3613 was not pre@ddy state proceedings pursuant to a 8§ 3610 referral, which included a st
agency'’s determination that there was probable cause to credit the partietioaltegad consequent litigation on
their behalf in state courMitchell, 389 F.3d at 90. Th@ourt held that the “only limitation” on private
enforcement under § 3613 was that “an aggrieved person may rageiaiprivate suit if administrative
enforcement has been activated and such enforcement has led to the canenen€an administrativeglaring on
the record.”ld. (citing 42 U.S.C. 8§ 3613(a)(3)).
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DHR’s caseclosed letter, rather than HUD’s subsequent letiger. The Court of Appeals
disagreed and determined that the filing limitation was considered tolled until thef ¢H#®’s
final letter. Id. at 211. The BoykinCourt did not address whether any of the plaintiff's claims
would have been barred bgs judicataor collateral estoppel. However, the Government
suggests that thHgoykindecision, written by then-Circuit Judge Sotomayor, “appears to presume
that a timely, welpleaded FHA claim can proceed in federal court, notwithstanding a ‘no
probable cause’ determation by DHR.” Doc. 40 at 12.

In Taylor, theplaintiff filed complaints with both HUD and DHR, alleging discriminatory
housing practices on the basis of disability in violation of the FHA and the StatenHRigtds
Law. 690 F.3d at 47. DHR, and later HUD, determined that there was no probabléocaus
support plaintiff's allegations of housing discrimination, no evidence to support a fihding
plaintiff was disabled, and no evidence to support plaintiff's contention that deferaltagsd
discriminatory practice was related to any disability. She then filed suit in district court,
which granted the defendants’ motion for summary judgment but denied defendars’ foioti
attorneys’ feesld. On appeal, the Second Circadnsideredhe plaintiff's challenge to the
district court’s deci®n on the merits and defendants’ challenge to the district court’s denial of
attorneys’ feesld. Although the case, likBoykin did not turn on a determination regardreg
judicataor collateral estoppel, the Court of Appeals—+eaching its decisibonthe matter of
attorneys’fees—affirmatively weighed in on the preclusive effect of a DHR no probable cause
finding. Id. at 50. The Court explained that while DHR’s findings of fact, no probable cause
determination, and dismissal of plaintiff's administrative complaint “did not prediutieer
litigation,” these adverse rulings should have factored into the decisionmalptantaff —a

licensed attorney-when she filed a meritless claim in federal coldit.at 5051.
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BoykinandTaylor both buttress the Government’s interpretation of the FHA as
expressing Congress’ intent to deny preclusive effect to unreviewed det&rnmsby state
administrative agenciesMoreover, the Government observes that each of the district court
opinions stating the opposite conclusion was issued priBoy&in SeeDoc. 40 at 13 (“The
Government has not located any pBsitkincase in which a fieral court in this circuit has
concluded that unreviewed DHR determinations may have preclusive effect actioris under
the FHA.”). There is logical force to thBovernment'argument However, this Court need not
reach an ultimate conclusion redemg Congress’ intent as expressed in the FHA, because even
if the FHA permits for administrative agency preclusiomppropriate casethe particular
agency determination in this case would bear no preclusive effect on the Govesrolaemts on
behalfof Stephanie Aaron.

iii. Neither Res Judicata Nor Collateral Estoppel Bars the Aaron Claims.
Assuming,arguendg that the logic oiWardapplies in this case, aftHA claimsin
federal court mape precluded by unreviewed state administrative agency determinations,

neitherres judicatanor collateral estoppel would bar the Government’s claims regarding
Stephanie Aaron. Because Aaron and the Government are not in pedayséHR did not
reach anyfinal determination with regard #aron’s complaintand becaus@aron did not have
a full and fair opportunity to litigatker claimsbeforethe DHR neitherres judicatanor
collateral estoppel attach to DHR’s investigation of Aaron’s initialgamt.

a. No Privity

The Government asserts that it cannot be bound by DHR'’s no probable cause
determination because it is not in privity with Aaron. Doc. 40 atrsder New York law, to

establish privity for purposes oés judicataor collateral estoppel, there must be a “connection
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between the parties . . . such that the interests of the nonparty can be said to have been
represented in the prior proceedingsteen v. Santa Fe Indy§.0 N.Y.2d 244, 253, 514 N.E.2d
105, 108 (1987). Privity may also be established when “the party to be precluded cande said t
have controlled the conduct of the prior action to further his own interddtsat 254, 514

N.E.2d at 108. In light of the “severe consequences” of preclusion, where privityusstion,
“[d]oubts should be resolved against imposing preclusion to ensure that the party to be bound
can be considered to have had a full and fair opportunity to litig&egchel 97 N.Y.2d at 304-

05, 766 N.E.2d at 920 (2001).

“The generalule is that governmental agencies are not bound by private litigation when
the agency’s action seeks to enforce a federal statute that implicates battapdigrivate
interests.” United States v. KatNo. 10 Civ. 3335, 2011 WL 2175787, at *5 (S.D.N.Y. June 2,
2011) (citingWilliamson v. Bethlehem Steel Co#68 F.2d 1201, 1203 (2d Cir.1972X¢e also
Herman v. S. Carolina Nat. Bank40 F.3d 1413, 1425 (11th Cir. 1998) (describing the “well-
established general principle that the government is not bound by private litigatiorthehe
government’s action seeks to enforce a federal statute that implicates battapdigrivate
interests”); Town of Garner720 F. Supp. 2dt 731(holding that because the United States was
not a party to a local administrative action and was not in privity with the agdrpauty, it
could not be precluded from bringing its claims under a theoryspfidicatd). Here, because
the Department of Justice has “statutory duties, responsibilities, and iriteresiforcing the
FHA that are “broader than the discrete interests of any particular private plaetyJhited
Stateds “not merely a proxy for theictims of discriminatiori. Katz, 2011 WL 2175787, at *5

(quotingGen.Tel. Co. of the Northwest, Inc. v. EEGH6 U.S. 318, 326 (1980)).
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This position is buttressed by the structure and language of the FHA, adgmaimstrate
Congress’s intention to distinguish the interests of the Attorney Generattios® of aggrieved
private parties As the Government observes:

Congress empowered the Attorney General to seek civil penalties ‘to vinitieate

public interest’ and injunctive relief against mduals who flout the act. 42 U.S.C.

§ 3614(d). Moreover, recognizing that the interests of the Government and those

of an aggrieved person are not identical even when the Government seeks relief on

the aggrieved person’s behalf, the FHA allows an aggrieved person to intervene in

an action, such as this one, brought by the Attorney General pursuant to 42 U.S.C.

§ 3612(0) or 3614(a)See42 U.S.C. 88 3612(0)(2), 3614(®).

Doc. 40 at 14.

Defendant disputes this categorization, arguing that the fact of the Govgisime
pursuing this case “on behalf of” the aggrieved parties establishes privity in iselfof
Doc. 29 at 11-12.However the Government’s interests in bringing this acaos not
coextensive with Aaron’s interests in prosecuting her complaint beforeHRe Moreover, the
Government cannot be said to have controlled the conduct of any party during the DHR
proceeding, as Aaron’s complaint was referred to the Governmeacioit action only
following the termination of Aaron’s DHR proceeding and the completion of HUD’s gubsé
investigation?® Thus, the Court finds that the Government was not in privity with Aaron during

the DHR investigationand therefore neitheesjudicatanor collateral estoppddars its

prosecution of the Aaron claim&ee Katz2011 WL 2175787, at *6-7 (holding that absence of

28 At one point, Aaron made a motion to intervene pursuant to § 3612(0), whicttistetely withdrew. Doc. 51.

2% Defendant also maintains that the Government is a privy of both DHR a@naeh £or purposes of preclusion
because the claims regarding Aaron in the Government’s Amended Corapéaiftterivative’ of Aaron’s claims of
discrimination decided by DHR.” Doc. 29 at 10 (citibtArata v. New York Centr. Mutual Fire Ins. CG6

N.Y.2d 669, 664 (1990). Defendant argues, “Aaron’s DHR complaint and her ¢tldiplaint, which serves as the
predicate for the Amended Complaint’s allegations with respect to Aareigentical and there is no material
difference between the facts and issues raised thereingdt 1011. These assertions do not establish privity, and
the cases cited by Defendant are inappoSteDoc. 40 at 15 n. 3. Furthermore, Defendant does not endeavor in
its memorandum of law or its reply in support of the instantandb establish that Aaron represented the
Government's interests or that the Government shared control of A@ressntation of her claims to the DHR.
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privity prevented defendant from usings judicatato bar the United States from pursuing a
pattern and practice claior individualbased relief under the FHA9ee also Town of Garner
720 F. Supp. 2d at 731 (because Government was not a party to prior administrative action,
neitherres judicatanor collateral estoppel could bar the Government’s FHA suit).

b. No Final Deermination by DHR

Under New York law, “the quagitdicial determinations of administrative agencies” may
become “conclusive and binding on the courts” through the doctrirres pidicataand
collateral estoppel only when such determinations are “fin®yan 62 N.Y.2d at 499-500, 467
N.E.2d 487 (internal quotation marks and citations omittédjhis case, the parties contest
whetheror not Aaron’s complaint has already yieldediadl” determination.

East River argues that tigril 17 Appellate Division decision not only annulled DHR’s
administrative convenience dismissal but also reinstated its initial dismissal of f\aro
complaint following its ngrobable cause determination, which relieft River sought in its
Article 78 petition. SeeDoc. 28, Ex. U (“Wherefore, Petitioner respectfully requests that an
Order be issued annulling the Challenged Order and reinstating the Disdndeal’). The
Governmentmeanwhileargues thathe Appellate Division decision “does not purport to annul
DHR'’s decision to reopen its investigation following its initial determamati Doc. 40 at 16.
The Governmernit correct: he Appellate Division could not haveviewed DHR'’s decisioto
reopen the investigation, whi€®HR was entitled to do under Rule 20(a) of its own Rules of
Practice.See9 N.Y.C.R.R. § 465.20(a) (noting that DHR may, on its own motion, whenever
justice requires, reopen a proceedihetermination or record and take suchacas may be
deemed necessaryYhe Appellate Division reviewed and annulled only DHR’s decision to

dismiss Aaron’s complaint for “administrative conveniena&rDHR reopened the complaint.
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See, e.gNew York& Presbyt. Hosp. v. N.Y. State Div. of Human Righ$sA.D.3d 507, 507
(N.Y. App. Div. 2010) (holding that the DHR Commissionext® spont®rder to reopen a
discrimination hearing in order to complete the record was not a final determingtin the
meaning of N.Y. C.P.L.R. § 78).

By the time the Appellate DivisioannulledDHR’s administrative convenience
dismissal, DHR had already referred the complaint back to HUD, HUD had isshadya of
discrimination, East River had electedotoceedn federal court, and the Government had filed
its Complaint in the instant caselhe “anomalous result,” is that “no final order or
determination by DHR is in effécand “the DHR investigation is again open despite the fact
that HUD conducted and conclkdlits own investigation following the referral by HUD.”
Doc.40 at 17 & n. 4. In light of the unusual procedural posture of Aaron’s complaint, there has
been no final determination of her claims to which preclusive effect might apply.

c. No Full and Fair Opportunity to Litigate or Procedures
Substantially Similar to Those Used in a Court of Law

Because Aaron and the Government are not in privity, and because DHR has issued no
final determination in Aaron’s case, tAaronclaims cannot be precluded t®s judicataor
collateral estoppelBut, even ifthe Government and Aaron wereprivity, and even if DHR’s
no probable cause finding was a final determination subject to preclusive reffgcilicataand
collateral estoppelvould still beinapplicable.

Under New York law, collateral estoppel requires “that an issue in the preseeéging
be identical to that necessarily decided in a prior proceeding, and that inothgrpceeding the
party against whom preclusion is sought was accorded a full and fair opportunity t@ tentes

issue.” Allied Chem., an Operating Unit of Allied Corp. v. Niagara Mohawk Power C@2p.
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N.Y.2d 271, 276, 528 N.E.2d 153 (1948itations omitted¥® These elements are required
whether collateral estoppis sought for an agency determinatiora@ourt decision.ld.

It is the Government’s burden to establish that Aaron did not have a full and fair
opportunity to be heard such that collateral estoppel may agplyakow 274 F.3d at 73%ee
alsoBuechel 97 N.Y.2d at 306, 766 N.E.2d at 921 (“Because defendants were in privity with
Rhodes, the critical question is whether Rhodes had a full and fair opportunity te litiga
issue.”). In evaluating the Government’s arguments, the Court must exareeattre of the
proceethg followedby the DHR in investigating [Aaron’s] claimKosakow 274 F.3d aat 734,
and explore “the various elements which make up the realities of litigat®echivartz v. Pub.
Admir of Bronx Cnty, 24 N.Y.2d 65, 72, 246 N.E.2d 725 (1969). These include “such
considerations as the size of the claim, the forum of the prior litigation, thé n#eative, the
extent of the litigation, the competence and experience of counsel, the awaibdlmew
evidence, indications of a compromise verdict, differences in the applicable law and
foreseeability of future litigation.’ld.

Where issue preclusion is sought based on the determination of an administrattye agen
the Court must consider “additional factors” beyond thesgeired for collateral estoppel in the
context of a court decisieridentity of issueand afull and fair opportunity to be heardllied
Chem 72 N.Y.2d at 276, 528 N.E.2d 153. While these factors “are often summed up in the
beguilingly simple prereqgsite that the administrative decision be ‘qtasiicial,” . . . the
determination of whether an agency proceeding was ‘qudisial’ actually involves a
multifaceted inquiry.” Id. (citations omitted).The New York Court of Appeals described this

inquiry:

30 The Government appears not to contest the “identity of issue” prong dkcallestoppel undere\v York law.
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First, the court must make the threshold determination that the agency has the
statutory authority to act adjudicativelif.the agency has such authority, the court
must then ascertain whether the procedures used in the administrative proceeding
assired that the information presented to the agency were sufficient both
guantitatively and qualitatively, so as to permit confidence that the faeideass
were adequately tested, and that the issue was fully. airedAdditionally, the
expectation offtte parties is important in determining the fairness of applying issue
preclusion in a particular case; thus, a party explicitly soliciting uésal of an

issue from an agency, who fully participates in the administrative proceedicly whi
follows with theexpectation that all will be bound by the result reached there, may
be fairly precluded from relitigating the issue in a subsequent proceedinghe . .
court must look at the ovall context of the agency's decision to assess whether
according a preclusive effect to a particular agency determinationsstant with

the agency's scheme of administration; for example, the agency's need for
flexibility, and its need to modify prior determinations in order to adapt its policy
to changing conditions, may counsel against applying issue preclusion to a
particular administrative decision . .

Id. at 276-77, 528 N.E.2d 153.

The Second Circuit hasstated these two inquirieswhether a party had a full and fair
opportunity to be heard and whether or not an agency proceeding usedtdicai-
procedures-asoverlapping. See Kosakoyw274 F.3d at 7336 (“analyzing the realities of [a]
DHR proceeding undeschwartzandAllied,” and concluding that the relevant issue was neither
“adequately tested” nor “fully aired” at that proceeding, such that a party wiasdltaderally
estopped from relitigatg that issue”).Both merit a careful examination of the particular
procedures employed by DHRreaching a determination deentedear preclusive influence

In Kosakow in the context of an FMLA case, the Second Circuit Court of Appeals
addresseds a matter of first impressiomhether “a determination of no probable cause by the
DHR, reachedvithouta hearing andnreviewedn state court, preclude][s] litigation of a

subsequent claim in federal court based on the same evddtsat 727 (emphasis addet}).

31 DHR’s finding in that case was based on plaintiff's thpage complaint, defendant’s thirtepage response and
forty pages of supporting documents, and plaintiff's elgvage rebuttal accompanied by twenty pages of
supporting documentatn. Id. at 734. It appeared that the “poobablecause determination was based primarily,
if not exclusively, upon a review of the papers submitted.”
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The Court held that “collateral estoppel would not apply to [DHR] adjudications,
notwithstanding identity of issue, because, under New York law, [DHR] plaintéfaat
afforded a ‘full and fair opportunity’ to litigate thedrscrimination claims in that forum.”
Vargas 2008 WL 361090, at *4 (quotingosakow 274 F.3d at 736¥

As in Kosakow there is nandicationin this case thdDHR’s investigatiorof Aaron’s
complaint entaileény exchange of discovery, witnesgerviews, conferences between the
parties, or hearings. Doc. 40 at 18; Copeland DecP*fRather, the investigation appeé&ws
have consigtdof a review of Aaron’s twgpage complaint-zast River’s response, letters
exchanged by the parties, a metmaestionnaire provided by Aaron’s doctor, and interviews
with Aaron herself. Doc. 28, Exs. L, M, O. The complaint and response are unaccompanied
by documentary evidence and resemble the types of pleadings that, in federaypimaity
would not serve as the basis for conclusions on the merits of a plaintiff's allegations

It is highly relevant, though not dispositive, that DHR held no hearing. Indeed, the
“proverbial right to a day in court does not mean the actual presentation ofeha tiees context

of a formal, evidentiary hearing, but rather the right to be duly cited to appédo be afforded

32The Court had previously held that a plaintiff could be precluded fratigating issues tht had been “fleshed
out” at a fullfledged DHR hearingr reviewed in state courDeCintio, 821 F.2d at 11&irkland, 828 F.2d at 108,
109 (noting that the Court’s holding regarding the plaintiff's opporgunititigate its claims did not “stand sbje

on our view of New York State law with respect to the finality of[a.DHR] finding of no probable cause” and
was rather supported by the claimant’s pursuit of review of that DHRrdigiation in state courtld. As one court
in this district hambservedKosakow'‘cast doubt upon the Second Circuit’'s earlier decisidbagintio, where it
concluded—as an alternative ground for its ultimate decisidghat New York courts would afford a [DHR] decision
preclusive effect."Vargas 2008 WL 361090, a# (citing DeCintio, 821 F.2d at 1189). In light ofKosakows

clear statement regarding the preclusive effamtlack thereef-of unreviewed DHR determinationdpf the
purposes of New York collateral estoppel doctrine, .collateral estoppel cannot attach by virtue of an unreviewed
[DHR] decision alone.”ld.

33 One factor that weighed favor of collateral estoppel iKosakowbut does not in this case was that no new
evidence had become available after the dismisgahoftiff's DHR complaint. Kosakow 274 F.3d 734 By
comparison, since DHR issued its no probable cause determination irisAcase, the Government has conducted
at least some discovery with East River and gained access to more informetevidemcahan was available to
Aaron during her DHR proceeding. For example, see Doc. 46, Ex. A, a copyt &irss responses and
objections to the Government’s First Set of Interrogatories and DatuReguests, attached as an exhibit to East
River’s reply n support of its motion for summary judgment on the Government's Eiftlse of Action (Doc. 30).
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an opportunity to be heardMitchell, 553 F.2d at 271 (internal quotation marks and citations
omitted). Courts regularly issue dispositive motions without holding formal hearings on the
record. Kosakow 274 F.3d at 735. Howevex partyin a judicial proceeding “would not be
subject to a summary judgment motion in a judicial proceeding until after discavaduging

the opportunity to discover contrary documentary evidence and depose the defendant’s
witnesses.”ld. at 7&%. Accordingly, DHR’s no probable cause finding, reached without any
form of hearing or discovery, cannot be said to have afforded Aaron a full and fairuoyydd
litigate the issue of East River’s alleged discrimination or to have employediprese
substantially similar to those usedartourt of law.ld. (“Thus,while there is similarity
between the DHR proceeding and a motion for summary judgment under the federdl rules
cannot begnored that the DHR makes factual conclusions based on a record that is far less
developed than that before a federal courHginitz v. Standard Const. In@02 A.D.2d 843,
843-44, 609 N.Y.S.2d 102 (1994]Rlaintiff's] OSHA complaint was summarilysinissed
without an evidentiary hearing. As such, it is clear that in the OSHA procdethngiff] did

not have the opportunitp employ procedures substantially similaritode utilized in a court of
law . . . and, thus, a full and fair opportunity to contest the issues involyedeinal citations
and quotation marks omitted).

An additional element militating against preclusion isfdot thatthe State Human
Rights Law contemplates judicial review of DHR determinations as part afjgrievegarty’s
full and fair opportunity to litigate its claimsl'o be precise, Executive Law 8§ 298 provides that
an aggrieved person has 60 days to commence an Article 78 proceeding t@elal#iR
finding of no probable cause and dismissal as arbitrargapdcious. In Aaron’s caseDHR'’s

no probable cause finding was never reviewed by a court. AltHeasfhRiverspeciously
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argues that Aaron had and relinquished this opportunity, Doc. 29 thiel@ality is that Aaron
had no inentive to seekuchreview, because haomplaint was reactivated and transferred to
HUD before her time to seakhad expired.SeeCopeland Decl. Y 4-5 & Ex. B. Moreover, as
stated above, it cannot be argued thatAppellate Division’s review of the “adnistrative
convenience” dismissal constituted judicial review of Aaralésrimination claims

Based on the Second Circuit’s decisiofiKmsakowand on the realities of DHR'’s
proceedings with regard to Aaron’s complaint, it is evident that Aaron didave a full and fair
opportunity to litigate the issue of discrimination in that forum, and that DHR did notymplo
procedures substantially similar to those used in a court ofllaa.case where no state court
has reviewed a DHR no probable causerheination, that determination may have preclusive
effect only if DHR’s administrative proceedings were “adjudicatory innegt McLean v.
Metro. Jewish Geriatric Ctr.No. 11 Civ. 3065 (PKC), 2013 WL 5744467, at *6 (E.D.N.Y. Oct.
23, 2013) Yet in thiscase, “the record . . . does not clearly establish that [DHR] was acting in
an adjudicatory, as opposed to an investigatory, capacity .Id. Therefore, even if there were
privity between Aaron and the Government, which there isamot.even if there had been a final
determination in this case, which there has that,Government caot be precluded from
litigating its claims regarding Aaron.

V. Defendant’s Motion to Dismiss and/or for Summary JudgmenDismissingthe
Government’s Hfth Cause of Action

In a separate motion, East River asks the Court to dismiss the Government'sabgeh C
of Action pursuant to Rule 12(b)(6) and/or Rule 12(c) of the Federal Rules of CivédRires or

alternatively to grant East River partial summary judgment dismisisengifth Cause of Action
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pursuant to Rule 56(a). Doc. 30 at 1. This motion, too, is denied, pursuant to both Rife 12(c)
and Rule 56.

A. Legal Standards

The wellestablishedegal standard for a summary judgment motion under Ruig 56
described aboveSeePart Ill. Still, for the purposes of the instanbtion, it is worth
emphasizing agaithatcourts considering summary judgment must construe all facts, resolve all
ambiguities, and draw all reasonable inferenndavor of the normoving partyBrod, 653 F.3d
at 164, that summary judgment will rarely be granted prior to the completion oféigcand
that the moving party’s burden on a summary judgment motion is greater where dissover
incomplete See, e.gMiller v. Wolpoff &Abramson, L.L.R.321 F.3d 292, 304 (2d Cir. 2003)
Hellstrom 201 F.3d at 97ndergit, 2010 WL 1327242, at *3.

Rule 12(c), the other possible avenue fordisenissalsought by East River, provides
that “[a]fter the pleadings are closedut early enough not to delay trial—a party may move for
judgment on the pleadings.” Fed. R. Civ. P. 12(c). “Judgment on the pleadings is appropriate if,
from the pleadings, the moving party is entitlejidgment as a matter of lawBurns Int’l Sec.
Servs., Inc. v. Int’'l Union, United Plant Guard Workers of Am. (UPGWA) & Italls®7, 47
F.3d 14, 16 (2d Cir. 1995) (citations omitted).

On a Rule 12(c) motion, the Court applies the same standard efviayplicableona
motion to dismiss under Rule 12(b)(8}leveland v. Caplaw Enterst48 F.3d 518, 521 (2d Cir.
2006). In resolving the motion, “the court considers ‘the complaint, the answer, atgrwrit
documents attached to them, and any matter of which the court can take judiceaforatne

factual background of the casel’-7 Designs, Inc. v. Old Navy, L|.647 F.3d 419, 422 (2d

34 Because the pleadings are closed, the proper vehicle for East River's moi&miss és Rule 12(c)SeeFeD. R.
Civ. P.12(b)(6), 12(c).

51



Cir. 2011) (quotindroberts v. Babkiewics82 F.3d 418, 419 (2d Cir.2009)). The Court must
accept all factual allegations in the complaint as true and draw all reasonatdadet in the
plaintiff's favor. Koch v. Christie’s Int'l PLC699 F.3d 141, 145 (2d Ci2012).
However, the Court need natedit “mere conclusory statements” or “threadbare recitals
of the elements of a cause of actioAShcroft v. Igbal556 U.S. 662, 678 (2009) (citirgell
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007pee also idat 681 (citingTwombly 550 U.S.
at 551). “To survive a motion to dismisscomplaint must contain sufficient factual matter . . .
to ‘state a claim to relief that is plausible on its facéd” at 678 (quoting'wombly 550 U.S. at
570). A claim is facially plausible “when the plaintiff pleads factual content that alltv court
to draw the reasonable inference that the defendant is liable for the miscondect. alie.
(citing Twombly 550 U.S. at 556). More specifically, the pldfnnhust allege sufficient facts to
show “more than a sheer possibility that a defendant has acted unlawfdllyf'the plaintiff
has not “nudged [his] claims across the line from conceivable to plausible, [thelpoomust
be dismissed.”Twombly 550 U.S. at 570.
B. Discussion
The Fifth Cause of Action in the Government’s Amended Complaint states a claim unde
8 3614a) of the FHA which provides:
Whenever the Attorney General has reasonable cause to believe that any person or
group of persons is engaged in a pattern or practice of resistance to the full
enjoyment of any of the rights granted by this subchaptethat any group of
persons has beeenied any of the rights granted by this subchapter and such denial

raises an issue of general public importance, the Attorney General mayecae
a civil action in any appropriate United States district court.

42 U.S.C.A. 8 3614) (emphasis added)n the Amended Complaint, the Government raises
both of the two possible grounds for a suit under 8§ @9ldlleging that East River’'s conduct

constitutes apattern or practice of resistance to the full enjoyment of rights grantdw by t
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[FHA],” and/or a “denial to a group of persons of rights granted by the [FHA], . . hvdeicial
raises an issue of general public importanc&i. Compl.  95. In support of this cause of
action, the Government highlighas leastsix reasonable accommodation requests submitted by
the threeComplainants in this case, none of which were granted by East River. Gov't's Mem.
Law in Opp’n to Def.’s Mot. to Dismiss and/or for Summ. J. at 13 (Doc.A#);Compl. {1 39-
40, 42-45, 53, 62-68, 74-75, 82-85. The Governrhethieralleges that “[t]he discriminatory
actions of East River were intentional and taken in disregard of Complainghts; id. § 97,
and that “[o]ther persons may have been injured by East River’s discriminatiorysaand
practices . . . and such individuals are ‘aggrieved’ persons under the [FIHA]'96. East
River nonetheless contends that the Government’s pleadintighit of the appliaeble law,. . .
fails to state a valid cause of actfbandthat “[elven assuming the allegations to be true, the
pleading demonstrates no geraliasue as to any material facSilverbushCert. Qoc. 31) at 2.
Accordingly, East River requests dismissal pursuant to Rule 12(c) or sunudgnygnt
pursuant to Rule 56 as to the Government’s Fifth Cause of Action.

As with other provisions of the FHA, courts look to Title VII for guidance regairithieg
Government’s burden when it allegespattern or practiceof discrimination. See, e.gGamble
v. City of Escondidol04 F.3d 300, 304 (9th Cir. 1997) (“We apply Title VII discrimination
analysis in examining [FHA] discrimination claims.Darkin v. Michigan Dep’t of Social Servs.,
89 F.3d 285, 289 {6 Cir. 1996)(“Most courts applying the FHA, as amended by[tFear
Housing Act Amendments (FHAA)], have analogized it to Title VII ).. In the Title VII
context, he Supreme Court has held that where the Government alleges “a systemweithegpatt
practice of resistance to the full enjoyment of Title VII rights, the Govemhoigmately ha[s] to

prove more than the mere occurrence of isolated or ‘accidental’ or sporadimuhatory acts.”
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Int'l Bhd. of Teamsters v. United Statd81 U.S. 324, 336 (1977)The Government must show
that “discrimination was the company'’s standard operating procediare.”

Courts applythis samestandardo pattern or practiceases under 8§ 36(z). See United
States v. Big D Enterprises, Ind84 F.3d 924, 930 (8th Cir. 1999) (“Isolated or sporadic acts of
discrimination are insufficient to prove atfgan or practice under the FHA:.’'United States v.
Balistrieri, 981 F.2d 916, 929 (7th Cir. 1992¢quiring proof at trial, in & 3614a) case, that
discrimination was defendants’ “standard operating procedukHgyvever,in theFHA and Title
VII contexs, courts have also observbat“there is no threshold number of incidents that must
occur before the Government may initiate litigatioklhited States v. Garden Homes Mgmt.,
Corp, 156 F. Supp. 2d 413, 420 (D.N.J. 2Q&Ee also Ste. Marie v. E. R. As$80 F.2d 395,
406 (2d Cir. 1981) (noting that “the definition of a pattern or practice is not capable cfsepre
mathematical formulation”}Jnited States v. Bob Lawrence Realty,,|d4@4 F.2d 115, 124 (5th
Cir. 1973) (“The number ofHHA violations] . . . is not determinative. . [NJo mathematical
formula is workable, nor was any intended. Each case must turn on its owr).facts.”
Additionally, “whether the evidence presented demonstrates a pattern or practice is o@inarily
guestion of fact for the jury.Garden Homesl56 F. Supp. 2d at 4Z06iting Balistrieri, 981
F.2d at 93D

Importantly, even if a defendant’s actions “do not amount to a ‘pattern or prasftice’
discrimination; they can be liable for violating the FHA under the “general public inapcd”
or “group of persons” prong of 8 36(8). United States v. Taigen & Sons, 803 F. Supp. 2d
1129, 1139 (D. Idaho 2003ee alsdJnited States v. Habersham Properties, 1849 F. Supp.
2d 1366, 1376 n. 7 (N.D. Ga. 2003) (observing that the second prong of § 3@llé(@3 the

government to pursue a case, even if it does not rise to the level of pattern or,madting as
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the conduct jeopaizes important public interests” his secondoronghas no equivalent in the
Title VII context. SeeUnited States v. Cochraio. 4:12 Civ. 000220-FL, 2014 WL 3955069,
at *9 (E.D.N.C. Aug. 13, 2014) (“Unlike the ‘pattern or practice’ standard, the ‘group ansérs
standard in the FHA . . . has no analog in the Title VII government enforcement proyision.”
(citing United States v. Hunted59 F.2d 205, 216 n. 12 (4th Cir. 1972)herefore, courts are
left with far fewer examples of the pleading and evidentiary burdens assbwi#lh a cause of
action under this clause of 8 3¢a)# Couts have heldhoweverthat whether a denial poses
“an issue of public importance is a determinatiobg¢anade by the Attorney Generaldigen &
Sons 303 F. Supp. 2d at 1139, and the Attorney General’'s beli@h making this
determinatioris not subject to judial review. United States v. Yonkers Bd. of Ed624 F.
Supp. 1276, 1291 n. 9 (S.D.N.Y. 19&8)d, 837 F.2d 1181 (2d Cir. 1987l he Attorney
Generdls determinations of reasonable cause and general public importance are not
reviewabl€’) (citation omittel); see also Bob Lawrencé74 F.2d at 125 (“It is not for the
District Court to determine when an issue of public importance justifying the intemwef the
Attorney General is raised. . Just as the Attorney General has discretion when toisx¢he
prosecutaal function in criminal cases,. .so too the Attorney General must have a wide
discretion to determine when an issue of public importance justifying his intenvemtilefthe
FHA].").
i. Motion to Dismiss Pursuant to Rule 12(c®
The question, with regard to East River’s motion to dismiss, is whether the altsgati

the Amended Complaint, accepted as true, are sufficient to state a claim thavEashBaged

35 Defendant’sReply Certification in Further Support of Motion to Dismiss and/or for Sargrdudgment
Dismissing the Government’s Fifth Cause of Action is not propemgiclered under Rule 12(ckee Friedl v. City
of New York210 F.3d 79, 83 (2d Cir. 2000) (“[A]trict court errs when it considers affidavits and exhibits
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in a pattern or practice of discrimination in violation of the FHA or denied to a groupsoinger

a right or rights granted by the FHA, which denial raises an issue of publicanper

However, “ew courts have addressed what a complaint must allege in order to state &plausib
patternor-practice claifiunderTitle VII or the FHA3® SeeBarrett v. Forest Labs, IncNo. 12

Civ. 5224 (RA), 2014 WL 4058683, at *13 (S.D.N.Y. Aug. 14, 2014). Fewer still, it would
appear, have addressed what a complaint must allege in order to state a claimedgdauglof
persons” or “general public importance” prong of 8 3J&l4East River contends thah order

to state claimthe Government would have needed to incliadlegations comparing

[Eisenberg’s and Gilbert’s] experience[s] to those of nearly 1700 other coamisin the

building,” to provide“statistical evidence directed at establishing an overall pattern or practice of
intentional discrimination,” teffer more than anecdotal evidence, and to allege that “the

Complainants were subject to a single overarching policy of discriminatibef:’s Mem. Law

submitted by defendants . . . or relies on factual allegations contaileghimbriefs or memoranda. . . . in ruling on a
12(b)(6) motion to dismiss.”) (internal citations, quotation marks,adiedations omitted).

361t bears mention that a vast majority of the cases cited by East Riwggarsof its motion to dismiss are cases
that address the Government’s burden of proof in a pattern or preasies the summary judgment or trial phase
rather than the pleading requirements for a pattern or practice b&ien e.g.Cooper v. Fed. Reserve Bank of
Richmond467 U.S. 867, 872 (1984) (addressing a district court’s pattern or practice finding at theusion of a
trial); Teamsters431 U.S. 324 (addressing the Government’s burden of proof with reggittetw'll pattern or
practice claims at trialBell v. E.P.A 232 F.3d 546, 549 (7th Cir. 2000) (reviewing district court's grant of
summary judgmentjyliddleton v. City of FlintMich., 92 F.3d 396, 405 (6th Cir. 1996) (reversing district court’s
grant of summary judgmenting v. Gen. Elec. Cp960 F.2d 617, 6234 (7th Cir. 1992) (reviewing a jury verdict
in a “pattern or practice” claim under the ADEAopez v. Metro. Lifenls. Co, 930 F.2d 157, 159 (2d Cir. 1991)
abrogated by St. Mary's Honor Ctr. v. Hiclk®9 U.S. 502 (1993) (affirming district court’s findings at trial);
Woodbury v. New York City Transit AytB32 F.2d 764, 766 (2d Cir. 1987) (reversing district cedinding
following a “lengthy bench trial”)Ste. Marig 650 F.2dat 397(reviewing district court’s final judgmentynited
States v. City of New YQrk13 F. Supp. 2d 300, 306 (S.D.N.Y. 2010) (concluding that the Government hasl met i
burden of estaldhing a pattern or practice at tridDnited States v. City of New Yof31 F. Supp. 2d 419
(S.D.N.Y. 2009) (denying summary judgment dismissing thee@ouent’s pattern or practice claim in a Title VII
case)Attenborough v. Constr. & Gen. Bldg. Laborers’ Loca) 891 F. Supp. 2d 372, 376 (S.D.N.Y. 2009)
(granting in part and denying in part defendants’ summary judgment mdEi&hp.C. v. CRST Van Expedited,
Inc., 611 F. Supp. 2d 918, 920 (N.D. lowa 2009) (considering a summary judgment nmieitsy); Rochester City
Sch. Dist. 192 F. Supp. 2d 100, 118 (W.D.N.Y. 20@2fjd, 99 F. App’x 350 (2d Cir. 2004) (stating that plaintiffs
had failed to produce “sufficient, admissible, relevant evidence” to “dfetgndants’] motions for summary
judgment lased on evidence of a pattern of discriminatiohiy,e W. Dist. Xerox Litig.850 F. Supp. 1079, 1082
(W.D.N.Y. 1994) (granting defendant’s motion for summary judgmetit sgigard to a pattern or practice claim).
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Supp. Mot. to Dismiss and/or Summ. J. at 5 (Doc. J&king each of these professed
requirements in turn, the Court finds that nemeeindispensabléo the Governmert pleading

East River argues that becauseAhgended Complaint states only that two of 1700
shareholders were subject to discrimination, the Government’s allegdadifjsshort of the
mark required to support [a pattern or practice] claim.” Doc. 32 at 5. However, the numbers—
two and 1700-marshalled by the Defense in service of its motion are misleading. The
Government plainly alleges incidents of discrimination by East River witiraleg three, not
two, separateroprietarylessees! Additionally, although the Amended Complaint alleges the
existence of 1,672 housing units at East River, the relevant populatiotial East River
shareholders” but rather “those shareholders who suffer from psychiasidlitiess and have
requested leave to keep assistance animals as a reasonable accomshddatiofdat 1415;
cf. United States v. New York City Transit Auto. 04 Civ. 4237, 2010 WL 3855191 (SLT), at
*15 (E.D.N.Y. Sept. 28, 2010) (noting the flaw in statistical analysisuatialg the percentage of
the total workforce affected by discrimination verses the percentager@léhant class). It will
not be possible for the parties to calculate the relevant class until the compfatecessary
discovery.

Moreover, there is nbaselinenumber ofgrievanceshat the Government must alleige
orderto prevail on a claim under 8§ 368 SeeUnited States v. Sturdevao. Civ. A. 07-
2233-KHV, 2009 WL 1211051, at *5 (D. Kan. May 1, 2009) (“Courts have uniformly refused to

establish a minimum threshold number of incidents which must occur before the goverament

37 East River contends that, for theseas set forth in its motion for partial summary judgment with cegathe
Aaron claims, the Government “may not utilize any allegations related tom Aasupport [its] ‘pattern or practice’
cause of action,” leaving only two complainants’ allegationsupport the Fifth Cause of Action. Doc. 31 at 5.
Having denied Defendant’'s motion for partial summary judgment wihrdeto the Aaron claims, the Court looks
to those claimsas well as th&isenberg and Gilbert claims evaluaing the sufficiency of the Fifth Cause of
Action.
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bring a pattern or practice claim.5ee also Big D Eetprises 184 F.3d at 931 (holding that the
Government had met its burden of demonstrating a pattern or practice at traltwresented
testimony from three victims of housing discrimina); United States v. Pelzer Realty Co., Inc.,
484 F.2d 438, 445 (5th Cir. 1973) (finding a pattern or prabtissedn defendantgreatment

of two individuals);United States v. City of New Yoikl3 F. Supp. 2d 300, 323 (S.D.N.Y.
2010) (observingn a Title VIl pattern or practice casehét the discrimination appeared to
impact only four womeifdid] not diminish the Governmesttaseéat trial); Garden Homesl56

F. Supp. 2d at 4222 (“Thus, the record contains evidence of at least five incidents of racial
discrimination. More importanty, Defendantsfocus on the number of incidents is misplaced.
The Fair Housing Act does not obligate the Government to prove a minimum number of
violations to establish a pattern or practice of discriminatiobfijted States v. Mintzg304 F.
Supp. 1305, 1314 (D. Md. 1969) (determining that the Government had established a pattern or
practice where defendantsade unlawful representations to three property owners).

It is true thathumerous courts have held tlsaveral isolated incident®&ithout nore,are
insufficient to allegea pattern or practicender Title VIl or the FHA. See, e.g.Cooper v. Fed.
Reserve Bank of Richmgntb7 U.S. 867, 879 (U.S. 198dmplying that two or tiree instances
of discrimination” would not sufficéor a Title VII pattern or practice clajmBob Lawrence
474 F.2d at 124 (explaining thidie phrase “pattern or practice’the FHA was “intended to
encompass more than an isolated or accidental or peculiar efretgnal quotation marks and
citation omitted. Yetthe general rule remainisat“the definition of a pattern or practice is not
capable of a precise mathematical formulatio&té. Marig 650 F.2dat406. While*more than

two acts will ordinarily be required,” if individual inciderdse accompanied by evidence of a
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policy of discrimination, “perhaps two or even one confirmatory act would be enough” to
establish a pattern or practickl.

Next, East River argues that the Government was required to includecstadigtiience
in its pleadings. Doc. 32 at 5. To the contramereif such statistical analysis were possible at
this juncturejt is notessential.The “usefulness” of statistics in a pattern or practice claim
generally “depends on all of the surrounding facts and circumstafi@zsyisters431 U.S. at
340, and, while usually relevant in such actions, statistical proof “does not carryitdispos
weight.” Garden Homesl56 F. Supp. 2d at 423. It would be particularly nonsensical to require
statistical evidence befe the completion of discovery. That is winother court in this district
rejected the argument, in a recent Title VII case, “that Figimbust allege statistics in order to
make their claims plausible Barrett, 2014 WL 4058683, at *13. While noting that “statistics
are an important way of proving patterngeactice claims,” the Coudbservedhat “the weight
of the case law” suggeesl that statisticaeed nobe “pled in the complaint in order to survive a
motion to dismiss,” because “in most cases, plaintiffs will be unable to pralidkle statistics
before they have access to discovery’ (collecting cases).

East River als maintainghat the Government was required to provide more than
anecdotal evidende order to state a claimDoc. 32 at 5.Thisargumenttoo, has beerefuted
by cases in this district regarding pattern or practice claegSidor v. RenoNo. 95 Civ. 9588
(KMW), 1997 WL 582846, at *10 (S.D.N.Y. Sept. 19, 199T\W] hen there is a small number
of employees, anecdotal evidence alone can suffie=®also E.E.O.C. v. Propak Logistics,
Inc., No. 1:09 Civ. 311, 2010 WL 3081339, at *5 (W.D.N.C. Aug. 6, 2@10] he EEOC may
prove this pattern or practice of discrimination through statistical and aneedokahce that

need not be recited in the compldint.In fact, depending on the size of the relevant total
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population, “anecdotal evidence alone” may even suffice to survive summary judgment a
impose liability after trial.Barrett, 2014 WL 4058683at *14 (citing Sidor, 1997 WL 582846, at
*10; City of New York713 F. Supp. 2d at 318toler v. Inst. for Integrative Nutritiori3 Civ.
1275, 2013 WL 6068598, at *7 (S.D.N.Y. Nov. 18, 20F8)).

Finally, East River contends that the Government, in its pleadings, needed to allege that
“the Complainants were subject to a single overarching policy of discriomiatDoc. 32 at 5.
Yet East River provides no direct support for this proposition and, in fachetiedby the
leading cases on pgatn or practice liability. For examplée Supreme Court observed in
Teamstershat, although the Government’s pattern or practice lawsuits “have more commonl
involved proof of the expected result of a regularly followed discriminatory poliaypattern
might be demonstrated by examining the discrete decisions of which it i®sedip 431 U.S.
at 360 n. 46.

Interestingly, in its mtion papers, East River provides no arguments to counter the
Government’s roup of persons” allegation beyond a sirgeagraphn its reply citing only
cases from the Title VII context. Theseesgprovide nodirection given that Title VII contains
no provision comparable to the “group of persons” prointhpe FHA SeeCochran 2014 WL
3955069, at *9.But even if these cases did support East River's motion to dismess, th
Governmentorrectlyargues that, as a result of East River’s failure to address this prong of the
FHA in its moving papers, it has waived any such argum@eéDoc. 44 at 17 (citingn re OSG

Sec. Litig, 12 F. Supp. 3d 622, 633-34 (S.D.N.Y. 2014), for the proposition that defendants

38 Even East River acknowledges that “in theory a pattern or practice claimenpagJen using only anecdotal
evidence.” Doc. 32 at 5. Nevertheless, East River claims that “this is hat sask,” becaeghe Government'’s
claim “even if assumed to be true, falls far short of proving a-eddp discriminatory practice, and amounts to the
sort of ‘isolated’ and ‘sporadic’ instances of alleged discriminatiah ¢ourts have routinely held is insufficieot t
satisfy a plaintiff's burden.”ld.
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waived an argument by omitting it froms opening memorandum of lavggealso Thomas v.
Roach,165 F.3d 137, 146 (2d Cir.1999) (declining to consatergument raised for the first
timein a reply brief.

Accordingly, East River is wrong to suggest that the Government cannot pleadma patte
or practice claim without alleging sorbaseline number of incidents single overarching polc
of discrimination, osstatistical gidence, and East Riveffersno valid arguments to challenge
the Government’s “group of persondaim. It is entirely possible thatshouldthis case reach
summary judgment or triakthe Governmenwill be unable to prevail on its Fifth Cause of
Action, as East Rivesuggests It would be inappropriatdjowever, to dismiss this claiomder
the Government enforcement provision of the FHA based on the pleadings S&mBelzer
Realty Co.484 F.2cat445(“We do feel, however, that a court’s standardeview of the
Attorney Genera$ decision to bring an action under § [3614] should be a limited Tmere
need not be an actual pattern or practice of resistance or an actual denial that ressesan i
general public importance. The only requirenmisrihat the Attorney General hakeasonable
causeto believe that such conditions exist.Therefore East River'smotion to dismiss is
denied.

il. Motion for Partial Summary Judgment

In addition to failing on the merifDefendant’s motion may also be denied on the basis
thatdiscovery in this case is ongoin§eeDoc. 73 (granting Government’s request to extend
deadline for completion of all discovery until June 1, 2015); Doc. 44 at 6 (“Merits disaavery
this case i®ngoing and far from complete.”As established by the casested above,
addresmg a plaintiff’'s burden in establishing a “pattern or practice” violation, whetheobthe

Government can prove suclvialation at trial will likely depend on fdas that emerge during
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discovery. For example, the Government has noted the importance of ascertainmgtiafor
regarding the number of tenants who requested permission to keep a service or esupjpmra
animal in their apartmentand information regding East River'sctions ompolicies, if any,
upon receipt of such requests. Doc. 44 at 11Similarly, withregard to the “group of
persons prong of§ 3614a), courts have recognized that the Government may learn of other
members in the “group” during the pendency of litigati@eeBalistrieri, 981 F.2d at 935
(“There was no reason to allow the government to seek damages only for afjgaesans it
knew abait at the time it filed its complaint. . . . The government’s complaint notified the
defendants of the claim against them; the government properly proceedet twuflésat claim
through the discovery process.tf; Taigen & Sons303 F. Supp. 2d at 123“[C]ases
addressing this issue have concluded that at the liability stage, thergewéis ‘not required to
offer evidence that each person for whom it will ultimately seek relielanastim of the . . .
discriminatory policy.”) (quotindavoll v. Webb194 F.3d 1116, 1147-48 (10th Cir.1999)).
Indeed, discovery inevitablyill impact the strength or weakness of the Government’s
ability to prevail on its Fifth Cause of Acti@nd, in time, reveal whether or ribts case
presents genuine factual issder resolution at trial. As the Government argues, HN&]East
River ultimately may argue that any discriminatory actions taken with respect to the
complainants represent isolated or sporadic incidents, discovery will bear dbhenthere is
support for that defense, and, regardless, a jury will decide whether it agbees.44 at 2.
Additionally, discovery is crucial not only to the non-moving party on a motion for
summary judgmentut also to the moving party who carries the burden of demonsttiaging
absence of any genuine issues of material fabat is why Rule 56 of the Federal Rules of Civil

Procedure and Local Civil Rule 56.1 require that motions for summary judgment be
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accompanied by statements of facts, admissible as evidentewhich there is no genuine
issue for trial. SeeFeD. R. Civ. P.56(C)(4); LocaL Civ. R. 56.1(d). In support of the instant
motion, East River’s “Statement of Material Facts,” Doc. 30-8 2ites to no such evidencetha
would entitle it to summary judgmenin the Second Circuit, when a movant “fails to fulfill its
initial burden of providing admissible evidence of the material facts entitling it to stynma
judgment, summary judgment must be denied, even if no oppedgdentiary matter is
presented, for the non-movant is not required to rebut an insufficient shovdag.Giannullo v.
City of New York322 F.3d 139, 140-41 (2d Cir. 2003).

To the extent that East River ha®vided evidence in support of its contention that there
are no triable issues with regard to the Government’s Fifth Cause of Actiomuhted€clines to
consicer that evidence because it was submittelgt on reply as opposed to wiEast River’s
original motion papers. Whdfast River filed the instant motiam July 1, 2014it submitted a
sevenpage Statement of Material Facts, Doc. 30, and a fHpege Certification by its counsel,
Bradley Silverbush. Doc. 31. Both contairassertions basedlsty on theallegations in the
Amended Complaint and the court opinions from the parties’ cadémnanyork StateHousing
Court and Supreme Court. However, on September 15, 2014, East River fileplyts Re
Memorandum of Law (Doc. 47), accompaniedddyeclaration by Silverbusimda lengthy
exhibit consisting of East River's Second Supplemental Objections and Responses to the
Government’s First Set of Interrogatories and Document Requests. Doc. 463Ek these

submissionskEastRiver arges for he first time on replyhat documents produced during

3% Notably, in this documenEast Rivercontinually objects to the Government'’s interrogatories with the
protestation that they are “fishing expedition[s] in an effort to, andpe$of, supporting Plaintiff's ‘ptrn and
practice’ cause of action, which is the subject of the Defendp@tiding motion for summary judgment and/or to
dismiss such claim.” Def.’s Reply Cert. in Supp. Mot. to Dismig§@ Summ. J. (Doc. 46), Ex. Aat 4, 7, 8, 9, 10,
11, 12, 14, 15.This repeated objection lends credence to the Government’s argument thairgjudgment would
be inappropriate at this stage of the proceeding because discovery is ongoing
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discovery “reveal that excluding the complainaattsssue here, there is not a single instance of
East River denying a shareholder a reasonable accommodation.” Def.’s RgplyM®t. to
Dismiss and/ofor Summ. J. at 2 (Doc. 47).

The Government urges, and the Court agrees, that the Declaration and Exhibit submitted
in conjunction with East River’s reply should not be considered because they imprajserly r
new issuesSeeGov't's Reply Mem. of Law in Opp’n to Def.’s Mot. to Dismiss and/or for
Summ. J. at 4 (Doc. 58Rrowley v. City of New Yarklo. 00 Civ. 1793 (DAB), 2005 WL
2429514, at *5 (S.D.N.Y. Sept. 30, 2005) (“This Circuit has made clear it disfavors new issues
being raised in reply papeis(citations omitted){United States v. Letsche83 F. Supp. 2d 367,
377 (S.D.N.Y. 1999) (an argument raised on reply was “not a basis for denying summary
judgment . . . because arguments raised in reply papers are not properly a basigrigr grant
relief’); Domino Media, Inc. v. Kranj® F. Supp. 2d 374, 387 (S.D.N.Y. 1988jd, 173 F.3d
843 (2d Cir. 1999)“New arguments first raised in reply papersupportof a motion will not
be considered.”flemphasis in original)East River'scontention in its reply papetisat it has not
denied any shareholders’ requests for reasonable accommodations besides thitse sytime
Complainants in this caseould certainly appear directly relevant to counter the Government’s
allegations. Nevertheless, the Court declines to consider that argument at present.

Consequentlyizast Rivers summary judgment motion is not only premature but also
lacks evidentiary supportThe motion is denied without prejudice and with leave to renew after
the completion of discovery.
V. Conclusion

For the reasons set forth above, the Government’s motion to strike Defendant’s Second

Affirmative Defense is GRANTED; Defendant’s motion for summary judgraadtto sever the
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Amended Complaint’s remaining counts pertaining to Eisenberg and Gilbert is DENIED; and
Defendant’s motion to dismiss and/or for summary judgment regarding the Government’s Fifth
Cause of Action is DENIED. The Clerk of the Court is respectfully directed to terminate the
motions (Docs. 22, 27, 30).

It is SO ORDERED.

Dated:  March 2, 2015
New York, New York

= (2

Edgardo Ramlos, U.S.D.J.
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