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Ramos, D.J.:

This Freedom of Information Act (“FOIA”) suit involves a request for dradt, te
memoranda, and communicatiae$ating tothe Trans Pacific Partnership (“TPP")wale-
ranging,multilateral trade agreement negotiated among the United Stadeteven countries
bordering both sides diie Pacific Oceah Intellectual Property Watgta news organization,
andits editorin-chief, William New (together, “Plaintiffs”) submitted their FOIA request to the
United States Trade Representative (“USDRthe “agency), and now challenge USTR’
withholdings of certain responsive documethit the agency determined were exempt from
FOIA’s disclosure requirements.

On September 25, 2015, this Court upheld some of USiFRial withholding
determinations-including itswithholdings ofdraft text of earlier iterations of the agreement
andfurtherinstructed USTR to submit additional information to justifigerwithholdings. See

Intellectual Prop. Watch v. U.S. Trade Representdtile Watch T), 134 F. Supp. 3d 726

1 The other eleven countries are: Australia, Brunei Darussalam, Canada, &jdle, Malaysia, Mexico, New
Zealand, Peru, Singapore, and Vietnam. Declaration of Barbara Weisel (D§&.44
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(S.D.N.Y. 2015). USTR has made those additional submissions, and the parties now cross-move
for summary judgment on the validity of the remaining withholdings.

Furthermore, at the time the Court decitledVatch | the final TPRext was still being
negotiated among the twelve participatoayntries. Since then, however, the twelve countries
have agreedn and signed thinal text of the agreement: The final agreement was announced
on October 5, 2015, the final text was published on November 5, 2015, and the TPP was signed
by all twelvecountries on February 4, 20%6At the time of writing, the agreement is being
considered byhe governmentsf the participatingountriesbecausgas explained further
below, it requiresratification from a certain proportiasf those countries in order to enter into
force SeeSecond Declaration of Jonathan Manes (“2d Manes Decl.”) (Doc. 92), Exs. A, B;
Second Supplemental Declaration of Barbara Weisel $@ap.Weisel Decl.”) (Doc. 98)1 2,

23. Giventhischange in circumstancesicelP Watch | Plaintiffshave movedor relief under
Rule 60(b) of the Federal Rules of Civil Procedure, seeking reconsideratieQuurt’s initial
judgment that draft TPP tegbntaining proposals made by the United States could properly be
withheld under a exemption td-OIA. (Doc. D).

For the reasons explained, summary judgment will not be granted in fasitheafpaty
at this time, because both sides deserveppertunity to respond further to the Cosréinalysis
below before the motions are resolved definitively. Plaintiffs’ Rule 60(b) motion for
reconsideration is DENIED in substantial part, save for a small exceptionadpelto six

particular documents.

2The full text is available on USTRwebsite: https://ustr.gov/tradgreements/fregadeagreements/trans
pacific-partnership/tpgull -text.



|. BACKGROUND

A. The TPP

The TPP is a wideanging trade agreemestong twelve countries on both sides of the
Pacific Ocean.In addition to topics traditionally covered by trade agreements, such asdadffs
market access, the TPP sweepdfaader to covemearly allspheres oEommercialrelated
activity in the participating countriesSeelP Watch | 134 F. Supp. 3d at 730-3lhe Trans
Pacific Partnershig*TPP”), OFFICE OF THEUNITED STATES TRADE REPRESENTATIVE
https://ustr.gov/tradagreements/freradeagreements/transacific-partnership/tpgull -text
(last visited July 29, 2016) (linking to TPP chapters on such topicadesremediesextiles
financial services, telecommunications, electronic commseta@iowned enterprises,
intellectual property, environment, labor, competition, and developm&he TPP chapters
most relevant to this litigation are (i) Electronic Commerce, (ii) Trade Remeddegjipn
Intellectual Property. The ratification process, in which the domestic yoests of the
participatingcountries debate whether to assent to the final agreement, is currently ynderwa

The twelve participating TPP countries entered into a confidentialityragreeat the
outset of negotiations, which stated as follows:

[A]ll participants agree that the negotiating texts, proposals of each Government

accompanying explanatory material, emails related to the substance of the

negotiations, and other information exchanged in the context of the negotiations,

is provided and will be held in confidence, unless each participant involved in a

communication subsequently agrees to its release. This means that the documents

may be provided only to (1) government officials or (2) persons outside

government who participate in that government’s domestic consultation process

and who have a need to review or be advised of the information in these

documents. Anyone given access to the documents will be alerted that they

cannot share the documents with people not authorized to seeAliem.

participants plan to hold these documents in confidence for four years after entr

into force of the Trans Pacific Partnership Agreement, or if no agreemerst enter
into force, for four years after the lasturm of negotiations.



Declaration of Barbara Weisel (Doc. 24411.

The TPP must be ratified by the domestic governments of the participatingies in
order to enter into force. Pursuant to Article 30.5 of the final text, the TPP veitliatd force
only (i) upon written notice from all twelve countries of the completion of themplicable legal
proceduresfor ratification, or (ii) if unanimousiotice fas not been given within two years of
the signing of the final agreement, upon noticeatificationfrom “at least six of the original
signatories, which together account for at least 85 per cent of the combinedgresstic
product of the original signatories in 2013eeTPP Art. 30.5available at
https://ustr.gov/sites/default/files/THnak Text-FinalProvisions.pdf

As the last sentence of the confidentiality agreement makes clear, the agreement
terminates only upon the TPP’s entry into force (or the breakdown of negotiatidres). T
confidentiality agreemerthus continues to remain operative despite the fact that participating
countries agreed to and signed tinal text.

B. Industry Trade Advisory Committees

TheTrade Act of 1974the “Trade Act”)requires the President to “seek information and
advice from representative elements of the private sector and tHéederal governmental
sector” regardingrade negotiations and policy. 19 U.S.C. § 2155{de Act authorizes the
Presdent to establish industigpecific advisory committees, populated by representative
members of key sectors and groups of the economy affected by trade fgaedy2155(c). The

result is a system of “industry trade advisory committees” (“ITACs”)dnaidedicated to

3 More specifically, if six participating countries constituting 85%gfiregate GDP of the twelve countriégeg
written notice of ratificatiorwithin the twoyear period following the signing of the final agreement, the TPP will
enter into force sixty days after the expiration of that-ywar period.SeeTPP Art. 30.5(2). If six such countries
have not given notice within the twear period, the TPP will enter into force sixty days following the date on
which six such countries do provide that notiS&=eTPP Art. 30.5(3).
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different sectors of the economy and are comprised of members from the protatersho
“provide policy advice, technical advice and information, and advice on other factensinel
to trade negotiations. § 2155(d). Among the dispdteiments at issue here are
communications sent among ITAC members, USTR, and other private sector aatassiais
various isses related to TPP negotiations, both via email and via a secured website, thed*Clea
Advisor’ website,which is essentially a message board that serves as a forum for ITAC
members to communicate with USTRee IP Watch, 1134 F. Supp. 3d at 731-32.
Section2155(g) of the Trade Act governs confidential communicatonsng ITAC
members, other private-sector actors, and the U.S. government. 19 U.S.C. § 2Bé&égse
the provision’s precise language is important to the resolution of this case, sectiondg§ B155(
reproduced impertinent parbelow:
(g) Trade secrés and confidential information
(1) Trade secrets and commercial or financial information which is privileged or
confidential, and which is submitted in confidence by the private sector dreumral
government to officers or employees of the United States in connection with trade
negotiations, may be disclosed upon request to—[(A) U.S. government officials
designated by USTR; (B{C) certain designated members of Congress and congressional
staffers}—for use in connection with matters referred to in subsection (a) of this séction.
(2) Information other than that described in paragraph (1), and advice submitted in
confidence by the private sector or neederal government to officers or employees of
the United States, to the Advisory Committee for Trade PolidyNegotiations, or to
any advisory committee established under subsection (c) of this section, intmnnec
with matters referred to in subsection (a) of this section, may be disclosedegpestr
to—(the individuals described in (g)(1), plus other ITA@mbers]
(3) Information submitted in confidence by officers or employees of the UnitéesStathe
Advisory Committee for Trade Policy and Negotiations, or to any [ITAC esteddi
under this sectionjmay be disclosed in accordance with rules issued by the United States

Trade Representative and the Secretaries of Commerce, Labor, Defense, Agrioultu
other executive departments, as appropriate, after consultation with thetrflE&&s].

4 Section 2155(a) instructs the President to seek information and &awiteand toconsult with, tepresentative
elements of the private sector and the-Rederal governmental sector” with respect to U.S. trade agreements,
objectives, negotiations, and policy.



Such vles shall define the categories of information which require restricted or
confidential handling by such committee considering the extent to which public
disclosure of such information can reasonably be expected to prejudice the development
of trade polig, priorities, or United States negotiating objectiv8sich rules shall, to the
maximum extent feasible, permit meaningful consultations by advisory committee
members with persons affected by matters referred to in subsection (a)sefctios.

C. Plaintiffs” FOIA Request andIP Watch |

IP Watch llays out the history of this litigation in more detefleel34 F. Supp. 3d at
732-34. What follows is a condensed summary:

Plaintiffs submitted their initial FOIA request on March 23, 2012, seeking, ambeg ot
things, draft text of TPP provisions related to intellectual property, U.S. aggntpositions
regarding intellectual property, and communications between USTR ar@€sIBA8, 10, and
155 USTR withheld all responsive documents save for somibpdisclosures of
communications between USTR and ITACs. After Plaintiffs filed suit in thist@our
December 18, 2013, the parties entered into a joint stipulation pursuant to which USTR would
undertake searches for a representative saseplef documentssing searclerms proffered by
Plaintiffs, which would then provide the exclusive basis for the litigation going forwdrd. T
sample set consisted three categories of documents, and UST§€arches produced the
following documents:

Category 1 (“Decision Memoranda”): Two USTR-drafted memoranda

summarizing and assessing the negotiations, and providing strategic advice on

various issues. The documents are titled “Decision Memoranda on Addressing

Trade Remediedkelated Proposals in TPP,” and “Decision Memoranda on TPP

Copyright Parallel Import Proposal.”

Category 2 (“ITAC Communications”): Roughly 700 pages @mails among

USTR and ITACmembersand forty-one pages of postings to the governmeent’

Cleared Advisor sitall of which were identified as a result of search terms
provided by Plaintiffs.

5|TAC-3 covers Chemicals, Pharmaceuticals, He@lttence Products and Sees. ITAGS8 covers Information
and Communications Technologies, Services, and Electronic Commerce-1TAGvers Services and Financial
Industries. ITAG15 covers Intellectual Property Rights.
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Category 3 (“Draft Chapters”): Twenty-onedocuments containing draft text

and comments rated to draft TPP chapters on intellectual property rights,

electronic commerce, and trade remedies.

USTR withheld the Decision Memoranda and Draft Chapters in full pursuant to multiple
exemptions from FOIA’s disclosure requirements, and withheld some ITAC Cormetions in
full and some only partially by disclosing redacted versions. The partiesncovest for
summary judgment on the validity of USBRvithholdings.

IP Watch Iwas decidedn September 25, 2019his Court upheld USTR
withholdings of Decision Memorandaraft Chaptersand some ITAC Communications
pursuant to FOIA Exemption 1 (5 U.S.C. 8§ 552(b)(1)), which exempts from FOIA information
that is properly classified pursuant to an Executive OrtieiVatch | 134 F.Supp. 3d at 736—
39. Regarding the remaining ITAC Communications, USTR invoked FOIA Exemp(®n 3
552(b)(3)), covering information specifically authorized to be withheld bytstatOIA
Exemption 4 (8 552(b)(4)xovering trade secrets and confidential commekirdi@rmation, and
FOIA Exemption 5 (8 552(b)(5)), covering intra-agency documents that would beommaditi
privileged in civil litigation. The Court rejected USBRuse of Exemption 5, holding that
communications among ITACs and U.S. officials were“mira-agency.” IP Watch | 134 F.
Supp. 3d at 747-49. Additionally, although the Court held that the provision of the Trade Act
governing ITAC Communications, 19 U.S.C. § 2155(g), served as a withholding statute for
purposes of Exemption 3, USTR has not provided sufficient evidence to sustain its burden of
withholding documents under either Exemption 3 or Exemption 4. Thus, the Court requested
from USTR more detailed and documepecific justifications for the agernisywithholdings

under those two FOIA exemptiond? Watch | 134 F. Supp. 3d at 739-47.



D. New Submissionsaand Outstanding Issues

In response to the concemgpressed IP Watch | USTR made the following
additional submissions in November and December of 2015 to support withholdings made under
FOIA Exemption3: (1)anindex with 126 entries, listing the date, sender(s), recipient(s), subject
lines, and withholding justifications for ITACdnmunications submitted via email (Doc, 78
Ex. 1); (2) an index with 29 entries, listing the date, submitter, and withholding justifications for
ITAC Communications submitted via the Clear Advisor website (Doc. 71, Ex. 2); (3yatop
the agency manual outlining the operations of the ITACs that was in effecttamé¢hef the
ITAC Communications at issue here (Doc. 72, Ex.(4-5) the declarations of two ITAC
Cleared Advisors, who submitted certain ITAC Communications as members ottinedpe
ITAC-3 on Chemicals, Pharmaceuticals, &tehlth-Science Products and Services, andTFé
on Information and Communications Technologies, Services, and Electronic ConfD@sse
74-75); (6) the declarations of the Assistant U.S. Trade Representative rigoveteamental
Affairs and Public Engagement and the Director of the Industry Trade AdvisorgrOehb
both manage the relationship between USTR and ITACs (Docs. ) &8g7) the declaration
of a lawyer in USTRs Office of General Counsel and now Acting Assistant U.S. Trade
Representative for Intellectual Property and Innovation, who was a negotiatrssues during
TPP negotiations (Doc. 86).

USTR has withdrawn its reliance on FOIA Exemption 4, and thus relies exclusively
Exemption 3 to justify withholdings of ITAC Communications. USTR Letter (D0} at 3 n.3.

As previously noted, the twelve TPP countries signed the final agreement on Fdbruary
2016. On February 15, 2016, Plaintiffs moved under Rule 60(b) of the Federal Rules of Civil

Procedure, seeking reconsideration of the Ceaftirmance of the withholdings USTRade



under Exemption 1. (Doc. 90). Plaintiffs urge reconsideration because the Couorsngas
IP Watch Iturned in part on the fact that TPP negotiations were still ongoing.

Thus, the Court is now presented with the following issues: (1) WhethER U&s
sustained its burden on summary judgment to prove the applicability of FOIA Erardh
withheld ITAC Communications, and (2hether Plaintiffs are entitled to relief under Rule
60(b)becauséhe signing of the final TPP agreeméattlly underats USTRs justifications for

its Exemption 1 withholdings.

[Il. SUMMARY JUDGMENT ON USTR 'S EXEMPTION 3 WITHHOLDINGS

FOIA generally requires agencies to disclose information in its custodgautiiat
information ‘is exempted under clearly delineated statutory languaBj@edmberg, L.P. v. Bd.
of Governors of the Fed. Reserve S§81 F.3d 143, 147 (2d Cir. 2010) (citation omitted). “The
agency asserting the exemption bears the burden of proof, and all doabtiseagpplicability of
the exemption must be resolved in favor of disclosuWilher v. Nat’'| Sec. Agenc$92 F.3d
60, 69 (2d Cir. 2009)The Court “decidede novowhether the agency has sustained its burden”
to justify particular withholdingsBloomberg, L.P,.601 F.3d at 147 (citations omitted).

FOIA cases are generally resolved by cnoegtions for summary judgmenSee e.qg,
Nat. Res. Def. Council, Inc. v. U.S. Dep't of InterioB F. Supp. 3d 350, 355 (S.D.N.Y. 2014)
(citation omitted). “[SJummary judgment in favor of the FOIA plaintifé appropriate ‘[w]hen
an agency seeks to protect material which, even on the ageecsion of the facts, falls outside
the proffered exemption,” but should be denied if the agency satisfies its burdeovitthst
requested material falls within a FOIA exemptidnN.Y. Times Co. v. U.S. Deépf Def, 499 F.

Supp. 2d 501, 509 (S.D.N.Y. 2007) (quotietroleum Info. Corp. v. U.S. Dewf Interior, 976



F.2d 1429, 1433 (D.CCir. 1992)). Agencies cgorevail on summary judgment by submitting
affidavits that “describe the justifications for nondisclosure with reaspsalekific detalil,
demonstrate that the information withheld logically falls within the claimed exemptidrara
not controverted by either contrary evidence in the record nor by evidence of bgdrfaith.”
Wilner, 592 F.3d at 73 (quotingarson v. Dep’t of Stai&65 F.3d 857, 862 (D.Cir. 2009)).

FOIA Exemption 3 applies to matters “specifically exempted from disclosuseahye,”
where that statute either “(i) requires that the matters be withheld fromlthe ip such a
manner as to leave no discretion on the issue; or (ii) establishes particalsa toitwithholding
or refers to particular types of matters to be witdiédd U.S.C. 88 552(b)(3)(A). “Exemption 3
differs from other FOIA exemptions in that its applicability depends lessendetailed factual
contents of specific documents; the sole issue for decision is the existenededfant statute
and the inclugin of withheld material within the statisecoverage.”’Am. Civil Liberties Union
v. F.B.I, 59 F.Supp. 3d 584, 594 (S.D.N.Y. 2014) (quotiiner, 592 F.3d at 72

A. Information “Submitted in Confidence” under Sections2155(g)(2) andg)(3)

In IP Watch | this Court held thasection2155(g)of the Trade Acterved as a
withholding statute for purposes of FOIA Exemption 3. Specifically, while the jpwouvised to
containa clear prohibition on disclosure (“shall not disclose”) and was thus utelitpa
withholding statute in itprior iteration, Congress’amendment replacing that language with the
current, discretionary “may be disclosed upon request” languag®thdter the provisiors
status as a withholding statute. There was no legislative history indicating £hange, and it
would make no sense for Congress to simply single out a few entities to whichatiboriand
advice “may be disclosagpon request” if there was no withholding authority in place to begin

with. Thus, the Court held thaéction2155(g), entitled “Trade secrets and confidential
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information,” continued to serve as a withholding statute by requiring withholding of
information and advicalready deemed “trade secret” or “confidential,” and by singling out the
exclusiveentities to with the information and advice “may be disclosed upon requ8ste’IP
Watch | 134 F. Supp. 3d at 741-43.

WhatlIP Watch Idid not expresslhpddressand what the parties continue to disputes
is the operative definition of “confidential Plaintiffs insist that the subjective belief of the
submitte—whether it be an ITAC member, a norember in the private sector, or the federal
government—eannot alone determine the “caential” status of information or advice.
Plaintiffs Response to Defendant’s Supplemental Submissions (“PI. Br.”) (Doc. 81) at 9.
Instead, Plaintiffs seek to import one of the definitions of “confidential” used todate
whether a piece of information is a trade seanet thus properly withheld under FOIA
Exemption 4 or § 2155(g)(1)ramely, whethedisclosure would impair the gernments
ability to obtain necessary information from third-party sources in the futtrat 9-108

The Court declines to adopt Plaintiffeterpretation Section 2155(g)(1) applies to
“[tlrade secrets and commercial or financial information” te&@oth“privileged or confidential”
and“submitted in confidence,” indicating that objective confidentiality and the gartie
contemporaneous, subjectieepectations of confidentiality are conceptualistinct
requiremerg. Section2155(g)(2) and (¢3), notably, refer only to information or advice

“submitted in confidencg.

6 For FOIA Exemption 4 to applyhewithheld information(1) “must be dtrade secrétor ‘commercial or

financial in character,” (2) “must bbtained from a persdri,and (3) “must le ‘privileged or confidential”

Inner City Press/Cmty. on the Move v. Bd. of Governors of Fed. Resernv463y5.3d 239, 244 (2d Cir. 2006)
(quotingNadler v. FDIG 92 F.3d 93, 95 (2d Cif996) 5 U.S.C. § 552(b)(4)). Information igs“confidential for
the purposes of Exemption 4 if its disclosure would have the effect:eifi¢ of impairing the governmeistability
to obtain informatiomecessary informatieim the future, or (2) of causing substantial harm to the competitive
position of the person from whom the information was obtathdd. (quotingCont| Stock Transfer & Trust Co. v.
SEG 566 F.2d 373, 375 (2d CiL977).
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In addition to the plaitext, it would bestructurallyodd for Congress to integrate the
tradesecret “confidentiality” test i§ 2155(g)(1) and then create another provision that simply
reiterates a subset of that teSeelP Watch | 134 F. Supp. 3dt 743 freating8 2155(g)(1)as
coextensive with FOIA Exemption 4). Indeed, 8enate Finance Committe@eport on the
original Trade Acbf 1974strongly implies that Congresisought it was creating a néwDIA
exemption in (g)(2), butotin (g)(1), so it makes little sense to interpret (g)(2) in a manner that
leaves it essentially subsumed by (g)($keS. Rep. No. 93-1298 (1974s reprinted in1974
U.S.C.C.A.N. 7186, 7251 (noting that the provision codified at § 2155(g)(2) would create a
“limited statutoryexemption” to FOIA, but not making a similar statement about the provision
codified at § 2155(g)(1)).

It is more reasonabl® interpretsections 2155(g)(2) and (g)(3) to authorize withholding
of information or advice “submitted in confidence,” and to determine whether a document is
properlywithheld by asking whether the information or advice contained therein was submitted
with the expectation that it would be treated confidentiallge operative test for whether
information or advice can be withheld under sections 2155(g)(2) and, (ipéBforejs whether
the submittefprovided information under an express assurano®wfidentiality or in
circumstances from which such an assurance could be reasonably inf&radd Cent. P’ship,

Inc. v. Cuomp166 F.3d 473, 486 (2d Cir. 1999) (quotldgs. Dep’t of Justice v. Landans08

7 As the Court noted itP Watch | 134 F. Supp. 3dt 740 n.9the likely reason the report did not describe the
provision codified at section 2155(g)(1) as one creating a new FORmian is that the provision was essentially
coextensive with FOIA Exemption 4Zf. Declaration of Ingrid Mitchem (“Mitchem Decl.”) (@. 72), Ex. A
(“Manual”) VI.4-5 (notifying ITAC members that USTR would use the standard analydisr FOIA Exemption 4
to determine whether (g)(1) or (g)(2) would apply to confidential infoonatommunicated from the private sector
to USTR). Additiomlly, the Court notes that the Senate version of the provision in questidascribed in the
Senate Finance Committee report, was ultimately the version adopteslwlydle CongressSeeH.R. Conf. Rep.
No. 931644 (1974)as reprinted inl974 U.S.C.CGA.N. 7367, 7376 (noting that the House receded to the Senate
version of the provision).

12



U.S. 165, 172 (1993)see alsAncientCoin Collectors Guild v. U.S. Depof State 641 F.3d
504, 509 (D.C. Cir. 2011).

There arenultiple reasons téavor this interpretation, which is adopted from the well-
established tegjoverning FOIA Exemption 7(D), exempting informatsubmitted to law
enforcement thatould reveal the identity of a confidential sour&ees U.S.C. § 552(b)(7)(D);
Landang 508 U.S. at 1724alpern v. F.B.I, 181 F.3d 279, 298-99 (2d Cir. 1999).

First, as previously noted, the text of the provisions refer only to information oeadvic
“submitted in confidence,” which compels a test that is tethered to the subjectivstandieng
betweerthe submitter and receiver, rather than an independeniguatsessment ofhether
the information communicated is objectively confidential

Secondthis interpretation is the best fitith the Courts construction of section 2185
asa withholding statute, because it provides the most natural sense in which the provision
authorizes withholding ahformation or advice “already deemed” confidentidhe submitter
was given an express or implied assurafanfidentialityprior to submission, and USTR
“may disclosé the information or advice “submitted in confidence” only tinated number of
other parties.

Third, federal courts in the District of Columbia have applied this test of confidentiality
to a nearly identical provision governing the creation of the Cultural Propertgdsgvi
Committeg(*CPAC"), as part of the Convention on Cultural Pmdpémplementation Act.See

19 U.S.C. 88 260 Like ITACs, the CPAC is a federal advisory committee statutorily

8 Under FOIA Exemption 7(D), “the Government may withhaletords or informatigrnthat are (1jcompiled for

law enforcement purposethat (2)‘could reasonably bexpected to disclose the identity of a confidential

source..!” Adamowicz v. |.R.S552 F. Supp. 2d 355, 370 (S.D.N.Y. 2008) (quoting 5 U.S.C. § 552(b)(7)(D). “To
invoke this exemption, the Government must show, not that the docwitieimeld is confidential, but rather that

the person who provided the information did snder an express assurance of confidentiality or in circumstances
from which such an assurance could be reasonably inférrietl.(quotingLandang 508 U.S. at 172).
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constituted to advise the Executive Brardh thiscase, the State Departmentndersecretary
for Educational and Cultural Affairs—on import-restriction requests fromgdomgovernments
made in the course of negotiations over multilateral agreements goverhurglartifacts. See
19 U.S.C. 88 2602, 260Bncient Coin Collectors Guil®b41 F.3dat 509. The CPAC statute
includes a provisioregntitled “Confidential informatioji that closely tracks the equivalent ITAC
provisions in the Trade Act, most pertinently by referring only to information “dtdxhin
confidence” by the private sector or government employBegl9 U.S.C. § 2605(i§. In a

FOIA case brought against the State Department seeking communicationsenomvake

sector, the State Departmem¢oked Exemption 3 and, because the parties agreed, both the
district courtand the Court of Appeaéppliedthe test the Court adopts herees the testo
determine withholdings under FOIA Exemption 7(B3tablished by the United States Supreme
Court inU.S. Dep't of Justice v. Landan®08 U.S. 165 (1993)—for determining whether
information was “submitted in confidence” and thus properly withheld under the stangmnt

Coin Collectors Guild641 F.3d at 511-12ncient Coin Collectors Guild v. U.S. Dépf State

9 As noted inlP Watch | 134 F. Supp. 3d at 740 n.11, the CPAC provisions contain the “shall not be disclosed”
language that was originally in section 2155(g) before Congress tweakidtets language. Beyond that small
wrinkle, section 2605(i)(1) of the CPAC closely tracks sections 2155(q){Ljca(2) of the Trade Act, statirzg
follows:

Any information (including trade secrets and commercial or financiatrivdtion which is
privileged or confidential) submitted in confidence by the private secuffibtersor employees
of the United States or to the Committee in connection with the responsibilitiess @ommittee
shall not be disclosed to any person other than to [certain governmaotees and CPAC
members].

Section 2605(i)(2) of the CPAC likewise t¢ia section 2155(g)(3) of the Trade Act, stating as follows:

Information submitted in confidence by officers or employees of the d)Bitates to the
Committee shall not be disclosed other than in accordance with rules igstiedlirector of the
United States Information Agency, after consultation with the ConenitBich rules shall define
the categories of information which require restricted or confidentiallimg by such Committee
considering the extent to which public disclosure of sufdrimation can reasonably be expected
to prejudice the interests of the United States. Such rules shall, to theumeagxtent feasible,
permit meaningful consultations by Committee members witkopsraffected by proposed
agreements authorized by thisapler.

14



866 F. Supp. 2d 28, 31-32 (D.D.C. 2012) (“The parties agree that 19 U.S.C. § 2605(i)(1) is a
withholding statute for the purposes of FOIA Exemption 3(b) and that the proper stamrdard f
analyzing confidentiality is the same as thatF@1A Exemption 7(D).”). Where the relevant
guestion is whether information was submitted in confideree#4s in the 7(D) context, the
CPAC context, and the ITAC context herthis Court agrees with thite/o Ancient Coin
Collectors Guildcourts that. andanoprovides a workablstandard.

Fourth,a standardjuidedby contemporaneousxpectations best serves the statutory
purpose of “insur[inginaximum participation by the private sectoftiade] negotiations.” S.
Rep. No. 93-1298&ee alsad. (“[ T]he private sector of our economy must be given a much
larger role in providing information to our negotiators and assessing the meritsgpéamant
than has ever been provided in the past....[T]hose affected most by such agreements should be
able to consult closely with and provide vital information to the negotiators and in turn should be
consulted on a regular basis by the negotiators dytidjpation by private sectactorsis better
assuredy empowering them toequest and receive assurakconfidentiality up front
because it removes tpessibilitythat a court may come to a different conclusion and disclose
information regardlessThe same is true of communications to ITAC members submitted in
confidence by the government.

Fifth, USTRitself adoptghis expectatiorbasedstandard in the agency manual
interpreting section 2155(ggnd that interpretation is entitled to some deference to the extent the
Court finds it persuasiveSee, e.gBarrows v. Burwell 777 F.3d 106, 109 n.6 (2d Cir. 2015)
(“[U]nder so-called’ Skidmoredeference,we give effect to an agensynondegislative
interpretation of a statute the extent we find it persuasive.”) (quotiigtate of Landers v.

Leavitt 545 F.3d 98, 105 (2d Cir. 2008))he persuasiveness of an agéascyniegislative
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interpretation is determined Bihe thoroughness evident in [the agency’s] consideration, the
validity of its reasoning, its consistency with earlier and later pronouncenaert all those
factors whichgive it power to persuade.Estate of Lander$45 F.3d at 107 (quotirignited
States v. Mead Corps33 U.S. 218, 228 (2001)) (internal quotation marks omitted). In the
operations manual promulgated by USTR to facilitheeftinctioning of the ITACs (the “AC
Manual”), the sections discussing confidential informatimeus on the subjectivexpectatiorof
the submitter.SeeDeclaration of Ingrid Mitcheng*Mitchem Decl.”) (Doc. 72), Ex. A
(“Manual”) at VI.1 (noting that information “provided in confidence by the U.S. Government to
Committee members will in general be clearly designated” as being eitheryselastified or
tradesensitive)jd. at V1.4 (instructing ITAC members providing information “thlagy believe
is sensitive” to “clearly indicate that the material is submitted in confidence i@y that
USTR will determine only whether to withhold that information from other ITAC mes)inet
whether the information is objectively confidential). Although USTR does not proxfieie
or exhaustive reasoning, the agesadpterpretation is at least entitled to a modicum of deference
based on the consistency with which USTR has abided IompareMitchem Decl. ¥ & EX.
A (demonstrating thdTAC Manual operative from 2010 to 2014 employed the interpretation),
with IP Watch ) 134 F. Supp. 3dt 742 (citing post-2014 iteration of ITAC Manual for same
proposition) see alsd-ishman v. DainesNo. 09 Civ. 5248 (JFB), 2016 WL 853174, at *6
(E.D.N.Y. Mar. 4, 2016) (“Such consistency over time...weighs in favor of treating aimeid/
with deference’(citations omitted).

While IP Watch Imade it clear that the touchstone for withholding under sections
2155(g)(2) and (g)(3) was whether the submission of the information was made in canfidlenc

is only in the instant opinion that the Court is expressly adopting the evidendiadasi from
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Landanoand its progeny. As a result, the parties deserve an opportunity to further bisstithe
of whether USTR’s declarations awdughnindices establish that the withheld documents
contain information or advice “submitted in confidence.” Baltips are free to submit
additional declarations or other evidence, as weHleHoughton v. U.S. Depbf State 875 F.
Supp. 2d 22, 32 n.4 (D.D.C. 2012) (“[T]he government is not entitled to a blanket presumption
that[submissions were madehder a commitment to confidentiality. Instead, an agency must
present evidence showing that information was submitted in confidence, such iassotathe
face of a withheld document, the personal knowledge of an official familiar vathdurce a
statement byhe source or contemporaneous documents discussing practices or policies for
dealing with the source or similarly situated sourcesiting Ancient Coin Collectors Guild,

641 F.3d at 511Campbell v. DOJ164 F.3d 20, 34 (D.C. Cir. 1998)) (internal quotation marks
omitted).

The Court does not pass judgmanthis time as to whether tkegidence already
submitted by ITAC mmbers and USTR officials justifies withholding semr all ITAC
Communications, and USTR naturally is free to rely on and refer to the voluminous sabmis
already made teustainits case (Docs. 71-75, 78, 86, 88But if the partieglo opt to submit
additional briefingand/or evidence, the Court wowddpreciate éocus on (1) the basis for
USTRSs repeated assertion in taughnindex that ITAC emails were submitted in

confidencet? (2) potential probative evidence (whether already submitted omuaiatiating the

10 Cf. Ancient Coin Collectors Guild41 F.3d at 512 (“[A] declaration simply asserting that a source egteiv
express assurances of confidentidhitythout providing any basis for the declararitnowledge of this alleged fact
does not [satisfyhie governmens burden].”) (quotingCampbell 164 F.3d at 3435); Halpern, 181 F.3d at 299
(“Nothing in the [agency] Declaration provides the type of proof reguimder this standard. Rather, the
Declaration relies on bare assertions that express assgravere given to the sources in question, and that the
information received was treated in a confidential manner during anelcgieh¥ to its receiptClearly this is
insufficient to prove an expss grant of confidentiality.”).
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existence or absence of assurances of confidenttakyd (3 the extent to which the presence
of privatesector,nondTAC members on email chaiadfects the'submitted in confidence”
analysisunder both sections 2155(g)(2) and (g)@)he Court reiteratethat it will not

consider arguments that rely on objeetindicia of confidentialityethered tspeculativeor
non-contemporaneous factual circumstantes.

B. USTR's Reliance on the ITAC Manual

One issue the Court can resolve at this juncture is in response to Plahmés’
objections tdJSTR s reliance on the ITAC Manu#dr withholdings made under section
2155(g)(3).

Plaintiffs first argue thathe ITAC Manual does not sufficientlgléfine the categories of
information which require restricted or confidential handling,5@stion2155(g)(3) requiresf
the “rules’ governingdisclosureof information submitted in confidence by the United States.
SeePl. Br. at 12. But the ITAC Manual doeategorizanformation submitted by the U.S. into

two groups—Security-Classified Information” and “Trad8ensitive Information™—providing

11 Cf. Halpern, 181 F.3d at 29899 (discussing potential probative evidence that a submitter “didtimefceive an
express promise of confidentiality,” including affidavits attesthma issurances were made or are set forth in the
documents themselves, contempormargedocuments reflecting express assurances, or evidence of a “consistent
policy” of granting confidentiality) (citing-erguson v. FBI83 F.3d 41, 4243 (2d Cir. 1996)Davin v. U.S. Def

of Justice 60 F.3d 1043, 1061 (3d Cir. 19950mnesty Irit USAv. C.1.A, 728 F. Supp. 2d 479, 5228 (S.D.N.Y.
2010) (upholding Exemption 7(D) withholding based on express and implied assuddionfidentiality made in
agency regulationadamowicz v. |.R.S672 F. Supp. 2d 454, 44665 (S.D.N.Y. 2009) (“Where an agency relies on
an express assurance of confidentiality...it must offer probative evidesicehé source did in fact receive an
express grant of confidentiality..., such as...an offisiglersonal knowledge about the source....”) (quoting
Dipietro v. Exec. Oite for United States Atts 357 F. Supp. 2d 177, 185 (D.D.C. 2004) (internal quotation marks
omitted),affd, 402 F. Appx 648 (2d Cir. 2010).

12SeePl. Br. at 89, 13-14; cf. Adamowicz v. |.R.$402 F. Appx 648, 653 (2d Cir. 2010) (holding that inadvertent
disclosures by agency did not vitiate confidentiality because “theipedmonfidentiality could only be waived by
the source”) (citindg-erguson 957 F.2d at 1068)nited Techs. Corp. v. NLRB77 F.2d 90, 96 (2d Cir. 1985) (“The
privilege belongs to the beneficiary of the promise of confidentialitycmmtinues until he or she waives it.”)).

13 Cf. Halpern, 181 F.3d at 300 (“[I]t makes no difference in our analysis whethey inchindsight, the objeatée

need for confidentiality has diminished; what counts is whetlgar, it the time the source communicated with [the
agency], the source understood that confidentiality would attach.”).
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assurances thatformation provided will be “clearly designated as falling into” one of the two
categories, anduidanceas to whatonstitutes those two categories, examples of the types of
information likely to be communicated, the extent to \wltlee categories can be shared with
non-ITAC members, how the different categories will be communicated, and how theay lsaoul
handled from a security standpoif8eeManual at VI1.+3. Since Plaintiffs offer no benchmark
or authority for what “sufficient” categorization would look like, and USTR is ovédelbst
“some deference” in interpretinghat the statutory provision requires of an agency manual,
Kuhne v. Cohen & Slamowitz, LLRo. 07 Civ. 1364 (HB), 2008 WL 608607, at *4 (S.D.N.Y.
Mar. 5, 2008), the ITAC Manual meets the categorization requirement set forth in 8 2355(g)
Plaintiffs nextmaintain that the ITAC Manual is illegitimate because it was not
promulgated under the Administrative Procedure Act’'s n@itdeomment requirements. PlI.
Br. at 12-13. “Except when notice or hearing is required by statute,” the Administrative
Procedure Act (the “APA”) does not require formal notawelcomment procedures when
agencies promulgate “interpretative rules, general statements of poliaje®ofagency
organization, procedure, or practice.” 5 U.S.C. 8 553(b)(A). The ITAC Manual is plainly
interpretative in naturgs itcreates no new legal rights, and does no more than explicate and
clarify agency procedure with regard to a substantive dudpdy set forth in sectia2l55(g)(3).
See, e.gPerez v. Mortgage Bankers AssI35 S. Ct. 1199, 1204 (2015) (“[T]he critical feature
of interpretive rules is that they dresued by an agency to advise the public of the agency’
construction of thetatutes and rules which it administéjgquoting Shalala v. Guernsey
Mem’l Hosp, 514 U.S. 87, 99 (1995);ohn v. Fed. Bureau of Prisqr302 F. Supp. 2d 267,
274 (S.D.N.Y. 2004) (“A rule is interpretive i&h agency is exercising its ruieaking pover to

clarify anexisting statute or regulationd substantive if the agency is seekingcteate new
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law, rights or duties in what amounts to a legislative”a¢guoting White v. Shalala7 F.3d
296, 303 (2d Cir. 1993))Plaintiffs do not attempt to argue why the ITAC Manuaubstantive
andnot interpretative, begging the questipnsimply assuming that notieendcomment
procedures are required. This objection to the ITAC Manual is thus rejected.

Finally, Plaintiffs argue that USTR cannot rely on the ITAC Manual because it was not
made available to the public during the time period covered by the ITAC Commanscal|.

Br. at 13 (citing 5 U.S.C. 8§ 552(a)(2)(E)USTR however, has submitted a swakeclaration
from the official who has managed the ITACs since 2000, attesting that the I'BAGa\f'has
been published online since October 2010, and was otherwise available to the public for
inspection and copying since its creation in 2004.” Supplemental Declasatiogrid Mitchem
(Doc. 88) 1 4.The Court credits that representatid?iaintiffs’ final challenge to the ITAC
Manual is thereforalso rejected.

C. Section 2155(g)(2¥ Application to Submissions by ITAC Members

IP Watch limplicitly rejected Plaintiffsargument that section 2155(g)(2) applies only to
information from private individuals who are not ITAC members, and thus does not authorize
withholding ofanyinformation submitted by ITAC members in confiden&=ePI. Br. at 7 n.1.
The Cout now makes that rejection expliciSection 2155(g)(2) covers information submitted
in confidence by ITAC members to the U.S. government.

Section 2155(g)(2) governs “advice submitted in confidence by the private sector or non-
Federal governmeyitand the remainder of the statue makes clear what is meant by “the private
sector.” Section 2155(a), the general provision demonstrating the purpose of the statute,
instructs the President to seek information and advice from, and to consult witbséneaitie

elements of the private sector and the non-Federal governmental sector'garttsr® U.S.
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trade policy and negotiations. Section 2155(c) authorizes creation of the ITACeVitepr
general policy advice on matters referred to in subsection (asddbtion.” Thus, ITAC
members are among the “elements of the private sector” referred to in secticm) 245&@re
thus permitted to submit information in confidence under section 2155(g)(2). And beyond the
plain language, Plaintiffsnterpretatiorborders on the absurd—there is no rational explanation
for why Congress would create ITACs specifically to advise the govetrondrade
negotiations but not permit ITAC members to submit information or advice in condideven
though nonFTAC members an submit in confidence to ITACs and USTR, and USTR can
submit in confidence to ITACsSeeUSTR Response (Doc. 85) at 4 (“Under this interpretation,
the statute wouldot cover onfidential information or advecthat ITAC members submitted to
USTR. Thisruns directly counter to the purpose of the Trade Act....”).

D. Conclusion on the Summary Judgment Motions

The Court will not grant summary judgment in favor of either party at this time.

Should USTR want to make additional submissions to support its Exemption 3

withholdings, it must do so on or befd@eptember 30, 2016 Plaintiffs must submit a response

to those submissions on or bef@etober 31, 2016 USTR is permitted, but not required, to file

a reply on or beforBlovember 14, 2016

[ll. PLAINTIFFS’ RULE 60(B) MOTION

Based on the conclusion of TPP negotiations and the release of the final agreement
Plaintiffs have moved the Court to revisit its decisiotPirWatch land “order disclosure of the
draft texts (and other materials) to theesi they reflect TPP positions advanced or adopted by

the U.S. government.” Memorandum of Law in Support of Plaintiffs’ Motion for Relief
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Purusant to Rule 60(b) (“PI. 60 Br.”) (Doc. 91) at 2. As explained below, that motion is denied
in substantial part, save for a small set of withholdings of ITAC Communicatiand$i&R has
not justified under Exemption 1.

Rule 60(b)(6) authorizes the Court to relieve a party from a final judgmendenfor
“any’ reason that “justifies relief” and is not coveredthggroundsfor relief providedoy Rules
60(b)(1)£5). “Rule 60(b)(6)confers broad discretion on the trial court to grant relief when
appropriate to accomplish justice.United Airlines, Inc. v. Brien688 F.3d 158, 176 (2d Cir.
2009) (quotingMatarese v. LeFevre801 F.2d 98, 106 (2d Cir. 1986)). “Relief is warranted
‘where there are extraordinary circumstances, or where the judgment magnwetkeme and
undue hardship, and should be liberally construed when substantial justice will ergdd”
Id. (quotingMatarese 801 F.2d at 106)).

A. “Extraordinary Circumstances” Required for Rule 60(b)(6) Relief

As a preliminary matter, Plaintiffs have arguably not satisfied tlesiiotd showing of
“extraordinary circumstances” required to garreconsideration under Rule 60(b)(&ee, e.g.
Gonzalez v. Croshy45 U.S. 524, 535 (2005) (“[O]ur cases have required a movant seeking
relief under Rule 60(b)(6) to showxXtraordinary circumstancgsstifying the reopening of a
final judgment’) (citations omitted),Justice v. City of New Yarklo. 13 Civ. 4016NIKB), 2015
WL 4523154, at *2 (E.D.N.Y. July 27, 2015) (“[Rule 60(b)(6) motions] are disfavored and
should only be granted upon a showingedttaordinary circumstances, or extrenaedship.”)
(quotingDeCaurtis v. Ferrandina529 F. App’x 85, 86 (2d Cir. 2013)Specifically, Plaintiffs
have not presented any new facts that show that USSHRRtemporaneouwithholding
decisionsaandthis Courts affirmance of those decisions wereng or unjustt the time they

were made SeeJames v. U.S. Secret Seff25 F. Supp. 2d 207, 209 (D.D.C. 201d9rfying
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reconsideration under Rule 60(b){@here plaintiff failed to “present any new facts oyuanents
showing that the Court’s July 23, 2007 judgment upholding Defendants’ disposition of his
September 15, 2005 FOIA requests was unjuktdn Raisins, Inc. v. U.S. Dapdf Agric, No.

05 Civ. 00062 QWW), 2008 WL 3834271, at *10 (E.D. Cal. Aug. 14, 2008) (“Plaintiff Lion
seeks a review dhe FOIA decision by the agency anew, and not at the time of the denial, which
has been finally decided?laintiff Lion has not presented any evidence or argument on the
original denial of its FOIA request. It instead seeks to have the court revie@AalEnial in

light of the present circumstanoshkich the law does not support.”) (citiBgpnner v. U.S. Dep’

of State 928 F.2d 1148, 1152 (D.C. Cir. 1991) (Ginsberg; df)Labow v. U.S. Depbf Justice

66 F. Supp. 3d 104, 129 (D.D.C. 2014)Labow is not entitled to reprocessing because he has
not shown that the government erroneously withheld the information when it processed his
request in 2011 and 2012.") (citations mitted). Instead, Plaintiffs invoke Rule 60(b)&K)tteea
Court to rassess USTR withholding decisions under present day circumstances, buttieng
“general rule” that “a FOIA decision is evaluated as of the time it was made andhotiate

of a courts review.” N.Y. Times Co. v. Depof Justice 756 F.3d 100, 110 n.8 (2d Cir. 2014)
(citing Bonner v. U.S. Depof State 928 F.2d 1148, 1152 (D.C. Cir. 1991) (Ginsberg,13.)).
Plaintiffs are correct to argue the Second Circuit will peomitsideration of agency disclosures
made during the pendency of appeal and post-ddtendistrict coufts judgmentaffirming an
agencys withholding decisionsSeeFlorez v. Cent. Intelligence Agendyo. 15 Civ. 1055,

2016 WL 3769948, at *7 (2d Cir. July 14, 201R)Y. Times756 F.3d at 111 n.8ut the cases

Plaintiffs citedo not fully the carry the day here, because they did not involve Rule 60(b)(6)

4 Opinionrev’d on other grounds2016 WL 4150929 (2d Cir. Aug. 3016).

15 Opinion amended on denial of tgh758 F.3d 436 (2d Cir. 2014upplemented’62 F.3d 233 (2d Cir. 2014),
andreh'g denied 762 F.3d 233 (2d Cir. 2014).
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motions, and because the later disclosures in those cases were arguably used cstiphcaiygie
agencys original withholding decisions, not to force the agency to provide new withholding
justifications based on an updated recaZd. N.Y. Times/56 F.3d at 111 n.8 (describing the
government’s post-request disclosures as “inconsistent with someuobitslaims’) (emphasis
addeq; ACLU v. CIA 710 F.3d 422, 427-28 (D.C. Cir. 2013) (finding CIA’s original response
that confirming or denying existence of documents would harm national secasityoNlonger
logical or plausible given statements from President and two other top goveoffigsts).
That said, Plaintis make the much stronger pragmatic casd, \@suld “not serve the purposes
of FOIA or the interests of justice” to force Plaintiffs to file a new FOIA estjand wait a
significant amount of time to receiessentially the same response that USTR has already
provided here Florez 2016 WL 3769948, at *7 (calling consideratiordefclosureghat post-
dated district court judgmefthe most sensible approgthlvhere refusing consideratiovould
relegate plaintiff to rdile FOIA request in order to receive same response agency made on
appeal, and concluding that “there is no reason we should not take into account the reality in
which this action proceedsDut see Lion Raisin2008 WL 3834271, at *&lénying
reconsideration under Rule 60(b)(6) becatseplaintiff “has the ability to file a new FOIA
request based on the current conditions before the USDA,” which demonstriteklad
extraordinary circumstances”).

The Court need not resolveid issue definitively Even after reconsidering USTR’
Exemption 1 withholdings on the current state of the re¢bedpublic release of the final TPP

text does not sufficiently defeat US'BRassertions of harm to foreign relations.
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B. USTR's Exemption 1 Withholdings Following the Signing of the TPP

At theoutset, it is important to clarify the scope of Plaintiffsallenge to Exemption 1
withholdings on reconsideration. Plaintiffs, repeatedly and explicitly, timeir request to
disclosure of the “specific positiotisatthe United Stateproposed or adopted in negotiations.”
Pl. 60 Br. at 8 (emphasis addeskg alsd®l. 60 Br. at 7; Pl. 60 Rep. at 2-3 & n.1. Plaintiffs do
not seek disclosure of the positions taken and proposals made by any of the other eleven
participating countries, essentially @aaling that suchnformation is properly withheldSeePI.
60 Rep. at 3—4The core question raised by Plaintiffs’ motion for reconsideration, then, is
whether disclosure of positions that the United States proposed or adopted throughout
negotiations, regardless of whether those positions ended up in the final agreemerarer not,
properly withheld under Exemption 1 because disclosure could logically or plausitly har
foreign relations.

FOIA Exemption 1 authorizes agencies to withhold informationigiéf) specifically
authorized under criteria established by an Executive order to be kept sd¢beesinterest of
national defense or foreign policy and (B) are in fact properly classifiedgntr such
Executive order.”5 U.S.C.8 § 552(b)(1). For its Exemption 1 withholdingSTR relies on
Executive Order 13526, entitled “Classified National Security Informatiom&cEOrder No.
13526, 75 Fed. Reg. 707 (Dec. 29, 2009) (“E.O. 13526"). Information is properly classified
under E.O. 13526 only if “the unauthorized disclosure of the information reasonably could be
expected to result in damage to the national security.” E.O. 13526 § 1.1(a)(4). “Damage to the
national security” is defined in part as “harm to the national defense or foetagjoms of the

United States...."ld. § 6.1().
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The main point of contention between Plaintiffs and USTR is whether disclosure could
harm foreign relations. “Notwithstanding the presumption in favor of disclosure, when the
claimed exemption implicates nateldrsecurity,an agency’s justification for invoking a FOIA
exemption is sufficient if it appeal@gical or plausible” Ctr. for Constitutional Rights v.
C.ILA, 765 F.3d 161, 166 (2d Cir. 2014) (quotiijner, 592 F.3dat 69) (emphasis addedert.
denied 135 S. Ct. 1530 (2015).Bécause the agenciespessible for national securithave
unique insights into what adver@ffects might occur as result of public disclosures,’ courts
are‘required to accord substantial weight to an ageswaffidavit concerning the details of the
classified status of the disputed recdrd®zmy v. U.S. Dépof Def, 562 F. Supp. 2d 590, 597
(S.D.N.Y. 2008) (quotingyilitary Audit Project v. Casey656 F.2d 724, 738 (D.Cir. 1981).

(a) Decision Memoranda

The Decision Memoranda remain properly withheld under Exemptic@f1lP Watch |
134 F. Supp. 3d at 736-87oting that Plaintiffslimiting their Exemption 1 challenge to
positions proposed or adopted by the U.S. effectively insulated Decision Memor@anda fr
disclosure).USTRs submissions confirm that these memoranda do not contain formal positions
proposed or adopted by the Unit8thtes—rather, they contain summaries of negotiations,
“candid assessments” of outstanding issues, suggestions for future negotiatemiest, and
pros and cons of whether to adopt or challenge particular stances taken by othiersconnt
traderemed/ and copyright issuesSee2d Supp. Weisel Decflf 6-9 (representing that the
Decision Memoranda do not contain draft tektgclaration of Victor Mroczka (“Mroczka
Decl.”) (Doc. 100) 1 16 (describing content of tradeedy Decision Memorandum as “aysss
of the pros and cons of whether the United States should engage on proposals regarding

transparency and due process provisions in the TPP Trade Remedies chapteit®odnaf
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counterproposal”); Supplemental Declaration of Probir Mehta (“Mehta Dg@oc. 101) § 13
(describing content of IP Decision Memorandum as “assess[ing] whie&einited States
should continue or change a particular stance on other TPP partners’ proposals$anddii
to deploy that change in stance” given the “conterstiand difficult” nature of issue)he fact
that U.S. negotiators “depart from positions suggested in the Decision Memoramaolat wit
changing, rescinding or redrafting them” confirm the transient natutreafontent in these
documentsbelyingthe posibility that they contain formal proposals put forth by the United
States.2d Supp. Weisel Decl. 1 6. And indeed, to the extent the Decision Memoranda do not
contain any of the United Statesvn proposed or adopted positions, Plaintiffs do not even try to
dispute the plausibility that foreign relations could be harmed by disclosurelét's/8andid
assessments of other countrig®posals and interest§eeMroczka Decl., { 16; Mehta Ded].
13; 2d Supp. Weisel Decl. § 24.
(b) U.S. Proposalsin Draft Chapters and | TAC Communications
Although a closer question, USTR has also properly withheld draft text conttheing
positions that the U.S. proposed or adopted, whether that text appeared in the Draft Ghapters
ITAC Communications.USTRhas provided a plausible account of winjlateraly disclosing
theU.S's evolving negotiating positions and the extent to which the §bSts proposals
adopted into the final agreement could harm foreign relations. Specificallpsdiseicould (i)
harm relations witlihe eleven other TPP countries while tagficationprocess is ongoingnd
(i) harmongoing anduture trade negotiationbecauselisclosure would both violate the
confidentiality agreement and reveal the evolution of U.S. positions on cersiarade topics.
First, Plaintiffs overstate the extent to which circumstances have changed since the

Court’s prior decision. While the conclusion of negotiations over the final text ispamtant
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milestonethe agreement will not come into force unless and until a certain proportion of

participating countries approve the agreement through their domestic legadymex: SeeTPP
Art. 30.5. The TPP has been a salient and fraught political question in the Uniteda®idies
entry into force is far short of a sure thing.

ConsequentlWJSTR officialscontinue tanake a logical and plausible case for why
disclosure of the U.S.’s own positions “could negatively affect the ongoing discuissitinthe
U.S!s “TPP pamers until entry into force.” Supp. Mehta Decl. 1*$4These officialgplausibly
attest that closure would reveal snapshots of U.S. proposals that could Ipeabtematic
accusationsgainsthe other eleven TPP countrethat theywere steamrollefly the U.S. from
the start, or did not take advantagdasforable offerghat the U.S. made ahaterretractegor
neverfought hard enough farertain negotiating objectives with respect to particular topics, or
madenefariousstrategic decisiasito favor certain speciahterests over other$. Suchcharges
maybe true but they may not bespiecemeal disclosures from different points in the
negotiating processay distort the actual package of proposals that the U.S. was putting forth to

its negotiating partners at any given pdfhtThese types of accusations and seeguessingare

16 SeeMroczka Decl. 1 15 (same); McHale Decl. 11 (“Revealing these documentsmdeiimine the ability of

the United States to conclude the remaining processes required for enforaetof the TPP, which require
politically sensitive steps on the parttaide partners, and which will continue to require confidential discisseion
implementing measures.”); 2d Supp. Weisel Decl. 23 (“[Duringcatifin, the U.S.] will be working very

closely with all of our TPP partners to ensure that each country fiqfliements the agreement. A public release by
the United States of its own negotiating documents could negativebt &fe ongoing discussions we must have
with our TPP partners until entry into force.”).

17 SeeSupp. Mehta Decl. 1 9 (attesting tlésclosure of interim positions could subject a coupsety to
“unwarranted assertions that it failed to address a specific constitagyuatls by offering either excessive
concessions or not demanding sufficient concessionsdtbers”); Mroczka Decl. § 11 (same); McHale Decl. 9
(same).

18 Cf. 2d Supp. Weisel Decl. { 1providing thatcountries made decisions “to take positions for strategic or tactical
negotiation reasons, with the understanding that their draft textslwot be public”)see &o Supp. Mehta Decl.
11 (“[A] negotiating partner may take a position solely for tatfcaposes to gain support for another priority
proposal’); Mroczka Decl. § 11 (noting that snapshots of proposals out of cdntexteveal strategic decisions a
country makes at a particular point that it is only willing to put forwardefthckage as a whole remains
confidential”); Supp. Mehta Decl. (8ame) McHale Decl.  same)
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conceivablythe stuff of political attacks that coulthpede or evedefeat rafication of the final
agreement; that such obstacles would arise exclusively from unilateralsdigcby the U.S.
could plausibly harm foreign relations with the other eleven TPP coufitriégs USTRS top
negotiator attestshe how and why of evolvingegotiating positions is “precisely what the
multilateral confidentiality agreement is intended to protect,” 2d Supp. Wetstl P25 and
whether the decision by all twelve participating countries to keep the negopeditess
confidential until entryof force was necessary or wise, USTR has met its burden of providing at
least a logical and plausible basis ifof°

Plaintiffs only response to USTR’arguments about harm to the ratification process is to
call them “vague and implausible” because ltsclear what discussions would be impeded”
following the conclusion of negotiations over the text itself. Pl. 60 Rep. at ShiBus
somewhat disingenuous, because shedding light on possible objections to the femakagre
prior to its entry intdorce is precisely why Plaintiffs urge this Court to order disclostitbe
U.S’s evolving negotiating positionsSee id(“Even if secrecy is necessary during negotiations
in order to reach agreement, once negotiations conclude, disclosure of thiieSfaiesown
positions is necessary in order to inform debate in Congress (and, by extensiongc)rapobk

whether to ratify the agreement that resultedWhile a noble endeavor, its nobility does not

19 SeeMroczka Decl. 1 12 (“If one TPP partner has difficulties in implentantathis would harm not only U.S.
economic interests, but also those of the other TPP partners.”).

20 As the Court previously noted, and as Plaintiffs stress, the misteree of a confidentiality agreement, standing
alone, cannot satisfy the governmsriiurden of showing harm to foreign relatioisee IP Watch, 134 F. Supp.

3d at 737. But placed in its individual factual context, breach of a particohfidentiality agreement can be
significant in assessing the plausibility of the governnsesmssertions of harm. This is one of those cases: It
involves a complex multilateral trade agreement among twelve countiiamdike up a significant percentage of
the global economy, born from a negotiation process that remains ptblsch broad confiaiality agreement

until the final agreement enters into force. Contrary to Plainb#ef, PI. 60 Br. at 7, locking in the final text does
not vitiate the purpose of the confidentiality agreement, at least not acctwdhre twelve TPP countriesho all
agreed to tether the termination of the confidentiality agreement to riatificaot tomereagreement on final text.
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underminehe logicof USTR s belief that disclosure would creadentical opportunitieor
interested parties in the eleven other participating countries.

Secondbeyond ratification of the TPRISTR has also made a plausible case that
disclosure of the U.S.’s evolving negotiating positions could damage other ongoing @r futur
trade negotiations with other countri€Bhis is sofor two related but distinct reasongo start
the actual contents of these specific disclosures could harm other tradetivegotiecausany
country thatenters into trade negotiations with the U.S. will have a blueprint of thesU.S.’
evolvingstrategy angbositions deployed throughout TPP negotiatignil.is thus plausible that
disclosuremake future negotiations more diffictittr the U.S., harmings “ability to main@in
flexibility when conducting...negotiations by potentially locking the U.S. into jpostthat
might not be optimal in other circumstancegd Supp. Weisel Decl. 1 Z4.

Evenbeyond the harm these particular disclosunag createthe precedent Plaintiffs
attempt to establish here meargate problemen its own If Plaintiffs prevail future trade
partnerswill know that the U.S. will not be able to abide by a commitment to keep its interim
offers and proposals confidgad. Cf. Pl. 60 Br. at 7 (“[P]laintiff seeks to establish only the
proposition that in these particular circumstancediere a multilateral agreement has been

concluded and the text published for all to sekselosure of the United Statesvn positions

21 See2d Supp. Weisel Decl. 1 21 (“[R]evealing the United Stateslving positions on any particular topic could
disclose the United Statesegotiating tactics and strategies, including how strongly the UniteekStety have
advocated for a position, and decrease our ability to effectively use theseitaotiter ongoing and future
negotiations.”); McHale Decl. I 12 (attesting that revelation of a “Udhqgsal made at a particular time” in TPP
negotiations, “when the United States currently is negotiating singiteeeents in other fora, would put the United
States in a disadvantageous tactical position” because “trpditiiers may use the document to insist on similar
treatment in other contexts”).

22 SeeSupp. Mehta Decl. 1 15 (noting other ongoing intelleepuaperty and €ommerce negotiations involving
similar issues, and representing that revealing positioosr@essions made in TPP negotiations would put a
country “in a tactically disadvantageous position” in other negotiaticthsrétigate the freedom such a country
would “need to effectively offer different terms to different partnerdifferent circumstances”); Mroczka Defl
11 (same); McHale Decl. { 16ame).
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and proposals during the course of negotiations would not plausibly harm foreigmselat
Plaintiffs argue that earlier, interim positions taken by the United States in tfse cdu
negotiations could not plausibly hamper future negotiations onda#heext of the agreement
is released. PI. 60 Rep. at 4. But the mere fact tadirthl agreement may constrdinure

U.S. positions does not preclude the possibility that disclosure of earlier posiggrd#o so as
well. To the contrary, USTR nkas sufficiently logical representatiotieat future trade
negotiations may become more difficult if other countries know thaf #ghle U.S.5 interim
positions and proposals made during future negotiations will be disclosed to the public once a
final agreement is locked 3. Indeed, as USTR top negotiator explains, these types of
confidentiality agreements are critical to trade negotiations, and settingeal@né that the U.S.
cannot abide by them would “dramatically undermine the United Statdisy &biobtain
information from other partners and engage in sensitive policy discussionwuittnies around
the world.” 2d Supp. Weisel Decl. { Z&e also idat § 20. Without this mutual trust in
confidentiality, “countries are more likely to adopt and maintain rigid negaigbsitions,
significantly reducing the prospects for compromise and eventual agreemennerfavorable
to the United States.Id. at § 21. These representations d@rn from personal experience and
made in good faith, and even if this Court were to think tbeenstatedit would still defer to
the coherent and plausible views of the government officials actually taskedonducting

these high stakes negotiatior$seeCtr. for Int’'l Envtl. Law v. Office of U.S. Tde

23 SeeSupp. Mehta Decl. 118 (representing that violatioof confidentiality agreememtould “damagg] the trust
that our foreign negotiating partners have in the United States to abidealgyeement to protect documents
exchanged with an expectation of confidentiality for an agreed upordgarimlermining U.Ss ability to negotiate
good trade deals the future); Mroczka Decl. 1%80 (same); McHale Decl. 198 (same); Supp. Mehta Decl. |
11 (“Without mutual trust that such positions will not be disclosed for thiecpagreed, countries are more likely to
adopt and maintain rigid negotiating pasis, significantly reducing the ability of the United States to obtain
agreement on terms favorable to its security and economic interestotzidrDecl. 14 (same).
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Representativer 18 F.3d 899, 903 (D.C. Cir. 2013) (“The question is not whether the court
agrees in full with the Trade Representdswavaluation of the expected harm to foreign
relations. Rather, the question is ‘whether on the whole recofd]gencys judgment
objectively survives the test of reasonableness, good faith, specificitglarsibility.™)
(quotingGardels v. CIA689 F.2d 1100, 1105 (D.C. Cir. 198%9).

As a final point, there is one exception to the Ceud‘affirmance of USR’s
Exemption 1 withholdings. For the first time on this motion for reconsideration, UBfifed
that portions of six documents containing ITAC Communications were being withheld under
Exemption 1 because they contained “suggested changes or additiivagt text that ITAC
members themselves drafted....” 2d Supp. Weisel Decl. § 13. USTR has not made arfogical
plausible case that disclosure of text suggested by the private sector couldieggn relations.
SeePl. 60 Rep. at 5-6. Thus, USTR must either (i) disclose these portions of ITAC
Communications to the extent thegn bereasonablygegregatedrom other information
properly withheld under Exemption 1, or (ii) justify these withholdings under Exempitioits3

additional submissions due &eptember 30, 2016

24 Plaintiffs further argue that USTRassertions lack plausibility becauswfficial leaks of draft TPP text during
TPP negotiations did not prevent the parties from reaching a final agreeRie60 Rep. at%. But this argument
misses the mark for a few reasons. Participating TPP countriesusiyvdid not gain any new knowledge or
leverage from these leaks, so Plaintifgample does not speak to a case in which other countries not privy to TPP
negotiations may leverage the disclosures Plaintiffs seek in sepagat#ations against the U.S. Furthermore,
unofficial leaks do not create the potentially problematic precedent that the U.S. cokébpats own proposals
confidential following negotiations over the final text of an agreemenyomkthat argument, Plaintiffs are right to
point out that USTR has not proffered a specific instance in whichafatisclosure of its interim negotiating
proposals constrained its position in another negotiation. Pl. 60 Refh. aB4dt of course Plaintiffs also cannot
proffer a specific instance in which a court ordered thegonent to disclose such interim positions. Both parties
press their positions only by referenceénypotheticals, and unfortunately for Plaintiffs, USTR need only eroff
logical or plausible theories of harm to prevail, which it has.
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(c) Waiver

The two general reasons for upholding USTR’s Exemption 1 withholdings—the ongoing
process of ratifying the TPP, and the potential harm to ongoing or future tradatneget-
apply equally tadraft proposals made or adopted by the U.S that ended up in the final agreement.
Plaintiffs argue, however, thtie release of the final TPP text waived Exemption 1 protection
for the portions of the Draft Texts “that closely track or match the finalorersiPl. 60Br. at 9-
10. Official disclosureof previously classified informatiocean waiveExemption 1 protection
where (1) the information requested is “as specific” as the information pldéeatdosed, (2) the
information requested “matches” the information already dsedpand (3) the information
disclosed was “made public through an official and documented discloguré. Times756
F.3d at 113, 120 (quoting/ilson v. CIA586 F. 3d 171, 186 (2d Cir. 2009)).

The Court is not persuaded that this is an appropriate case of waiver. The information
Plaintiffs are requestingthe extent to which the U.S. proposed or adopted provithansnade
their way into the final agreement, and at which point in the negotiation procesgitbpssals
were made-was notdisclosednerely by the release of the final TPP agreeméntPl. 60Br.
at 12-13 (“Access to the information sought here will allow IP-Watch and others tostauar
how USTR advanced and protected American interests, tracing the fate ofsyf®Rons and
proposals through to the final text.”Release of thénal TPP agreement discloses only the fact
that the final text was eventually agreed to by all twelve countries; it dodssalaise which
country or countries proposed which provisions, when those proposals were made, and evolving

iterations of each proposal throughout the negotiatidihe final text itselftherefore does not
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“match” information that would “trace]] the fate of US§Rositions and proposals through to

the final text.” Id. Withoutthat match, waiver is not applicaisfe.

V. CONCLUSION

Both Plaintiffs and USTRS motions for summary judgment are denied at this time, and
will be revisited after USTR has the opportunity to make further submissiongsstapthat
the information and advice contained in the withheld ITAC Communications were sdmitt

confidence. Once again, those additional submission are due on or@eteenber 30, 2016

Plaintiffs required response is due on or bef@&ober 31, 2016and USTR’s optional reply is

due on or befordlovember 14, 2016

2>While a “rigid” application of the “match” requirement would strip the waiver doctrinits dérce,N.Y. Times
756 F.3d at 120.19 Plaintiffs cannot leverage that doctrine to obtadditional protected information that just so
happens to reside in the same document as ahkdiadpsed information for which protection was waiveidjd. at
119 (finding that government waived protection of legal analysisrierao withheld under Exemption 1, but
redacting portions of memo in which legal analysis was “so initeethwith [other] facts entitled to protection that
disclosure of the analysis would disclose such facts”). Plaintdfatain that waiver applies only to draft text that
is identical, “prefigure[s],” or is “similar in substance” to finaltte¥l. 60 Br. at 9. But Plaintiffsequest, by its
very nature, seeks not only the text itself, but when the U.S. proposedpted that text, and how it evolved
throughout negotiations. To put the point another way, the portions of thiedbepters that arguably ‘atch” the
final TPP text cannot be reasonably segregated from the informationahwiff3lactually seek-whether, and at
which points in the negotiations, the United States made or adapjgaspls that ended up in the final agreement
and it is disclosure of that latter category of information that USTR plguddims would harm foreign relations.
Cf.5 U.S.C. § 552(b) (“Any reasonably segregable portion of a record shall be pravetedgerson requesting
such record after deletion of the portiamsich are exempt under this subsectiorConti v. U.S. Defp of
Homeland SecNo. 12 Civ. 5827 (AT), 2014 WL 1274517, at *25 (S.D.N.Y. Mar. 24, 2014) (*dampt
portions of a document may only be withheld if they‘&rextricably intertwinetwith the exempt portions.”)
(quotinglnner City Press/Cmty. on the Move v. Bd. of Governors of the Fed. Reserdi®3¥s3d 239, 249 n.10
(2d Cir. 2006)). While Plaintiffs are right to argtmat protection for information in a draft document can sitaly
be waived by its later disclosure in a final documse&Pl. 60 Rep. at 7 (“[R]evealing the same information in
different contexts is precisely the function of the official disalesioctrine.”), that cannot be the case where
disclosure of the cdext itself would reveal information that is otherwise proteetbdre, which U.S. proposals
were made at what stages of the negotiations.
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Plaintiffs’ Rule 60(b) motion is denied in substantial part, with the small exception of the
six documents withheld solely because they contained proposals made by ITAC members.

The Clerk of the Court is respectfully directed to terminate the motion, Doc. 90.

It is SO ORDERED.

Dated:  August 31, 2016
New York, New York

7P

Edgardo Rambs, U.S.D.J.
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