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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

INTELLECTUAL PROPERT WATCH and
WILLIAM NEW ,

Plaintiffs,
OPINION AND ORDER

- against
13 Civ. 8955 (ER)
UNITED STATES TRADEREPRESENTATIVE

Defendant.

Ramos, D.J.:

Before the Court is Breedom of Information Act (“FOIA”) suit involving request for
communicationselating tothe Trans Pacific Partnership (“TPP”")wale-ranging,plurilateral
trade agreemeridrmerly negotiated among the United States and el&sisPacific countries
Intellectual Property Watch, a news organizatlwat reports on international intellectual
property issues, ants editorin-chief, William New (together, “Plaintiffs”) submitted their
FOIA request to the United States Trade Representative (“UBITTRE “agency). The parties
crossmoved for summary judgment with Plaintifeallengng USTRs withholdings and
redactionf certain responsive documetitgat the agency determined were exempt from
FOIA’s disclosure requirementsSeeDocs 42, 46, 48, 61.

Pursuant to two prior opinions, the Court granted in part and denied in part each of the
parties’ respective motionsSeelntellectual Prop. Watch v. U.S. Trade Representdtiie

Watch I”), 134F. Supp. 3d 726 (S.D.N.Y.2019ntellectual Prop. Watch v. United States Trade

1 On January 23, 2017, the United States withdrew from participatitheiTPP.The remaining eleveAsia-
Pacificcountries are: Australia, Brunei Darussalam, Canada, Chile, Japan, isla\dgsico, New Zealand, Peru,
Singapore, and Vietnam. Declaration of Barbara Weisel (Doc. 44Df%narch 8, 2018, the remaining eleven
countries entered the Comprehensive and Progressive AgreemerdariePacific Partnership, which incorporates
much of what had been negotiated under the TR#https://www.csis.oy/analysis/tpgcptpp.
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Representativé' IP Watch IT'), 205 F. Supp. 3d 334 (S.D.N.Y. 2016). The Court now
principally decides whether certaaommunicationsvithheld under Exemption 3, were
“submited in confidence” and therefore properly withheld pursuant to 19 U.S.C. § 2155(g)(2)-
(3).
For the reasons set fortielow, USTR’s motion for summary judgment the remaining
communications is GRANTED, and Plaintiffs’ motion is DENIED.
.  FACTUAL AND PROCEDURAL BACKGROUND
A. ITACs and theTPP
The Courtassumegamiliarity with the record ands prior opinions inP Watch landIP
Watch I which detail the facts andqredural history of this case, and discusses here only those
facts necessary for its disposition of the instant metiditne Trade Act of 1974 (the “Trade
Act”) requires the President to “seek information and advice from represergliments of the
private sector and the non-Federal governmental sector” regardingnégaligations and policy.
19 U.S.C. § 2155(a). The Act authorizes the President to establish inshustifie advisory
committees, populated by representative members of key sectors and groupscohtdmy
affected by trade policySee§ 2155(c). The result is a system of “industry trade advisory
committees” (“ITACs”) that are dedicated to different sectors of theauyg and are comprised
of members from the private sector who “provide policy advice, technical advice and
information, and advice on other factors” relevant to trade negotiations. § 21bb&de
ITACs were called on during the course of TPP negotiatto provide counsel to U.S.
Government negotiatorsAmong the disputed documents at issue here are communications sent
among ITAC members, USTR, and other private sector actors, discussing \esumssrelated

to TPP negotiationsSee IP Watch, 1134 F. Supp. 3d at 731-32.



B. Plaintiffs’ FOIA Request andIP Watch |

Plaintiffs submitted their initial FOIA request on March 23, 2012, seeking, ambeg ot
things, draft text of TPP provisions related to intellectual property, U.S. aggntpositions
regading intellectual property, and communications between USTRemainITACs. USTR
withheld all responsive documents save for some partial disclosures of caratimuns between
USTR and ITACs. After Plaintiffs filed suit in this Court on December 18, 2013, thiegar
entered into a joint stipulation pursuant to which USTR would undertake searches for a
representative sampéet ofdocumentaising searcterms proffered by Plaintiffs, which would
then provide the exclusive basis for the litigation going forw#sirelevant herd JSTR's
searches producedughly 700 pages @mails amondgJSTR, ITAC membersand non-
member, privatesector consultantsnd forty-one pages of postings to the governreditared
Advisor site all of which wereidentifiedas a result of search terms provided by Plaintiffs.
These communications are referred to as “ITAC Communications.”

USTR withheld some ITAC Communications in full and some only partialiedgcting
portions of responsive communicationghe parties cresmoved for summary judgment on the
validity of USTR’s withholdings.

IP Watch Iwas decidedn September 25, 201%ee IP Watch, L34 F.Supp. 3d 726.
This Court upheld USTR withholdings ofmemoranda and drafts chapters of the ,/Td@Rvell
as selectTAC Communications pursuant to FOIA Exemption 1 (5 U.S.C. 8§ 552(b)(1)), which
exempts from FOIA information that is properly classified pursuant to an Executder. IP
Watch | 134 F. Supp. 3d at 736—39. Regarding the remaining ITAC Communications, USTR
invoked FOIA Exemption 88 552(b)(3)) covering information specifically authorized to be

withheld by statute, FOIA Exemption(8 552(b)(4)) covering trade secrets and confidential



commerciainformation, and FOIA Exemption 5 (8§ 552(b)(5)), covering intra-agency documents
that would be traditionally privileged in civil litigation. The Court rejected USTRe of
Exemption 5, holding that communications among ITACs and U.S. officials wetmima-
agency.” IP Watch | 134 F. Supp. 3d at 747-49. Additionally, although the Court held that the
provision of the Trade Act governing ITAC Communications, 19 U.S.C. § 2155(g), served as a
withholding statute for purposes of Exemption 3, the Court was unable to rule on the propriety of
USTRs withholdings under Exemption 3 or 4 becal&TR had not provided sufficient
evidence to sustain its burden of withholding documents under those exemptions. Thus, the
Court requested from USTR more detailed and docuspetiic justifications for the agensy
withholdings under those two FOIA exemptionB. Watch | 134 F.Supp. 3d at 739-47.
C. IPWatchll

To support its withholdings of ITAC Communications pursuant to Exemptfan 3,
November and December of 20USTR submitted (1) two Vaughnindicesdescribing
communications and providingithholding justifications for information submitted by email or
posted to the Cleared Advisor Website and withlaétabst exclusivelpursuanto FOIA
Exemption 3 (Doc. 78, Ex. 1; Doc. 71, Ex; @) affidavitsand declarations of USTR
employees and ITAC members attesting to the nature of those communicatioms emstdm
and practice ofommunicatios between USTR, ITAGnembers, and the pate secto(Docs
73, 74-75, 86, 88); an@) a copy of the agency manual outlining the operations of the ITACs
that was in effect at the time of the ITAC communications at issteeDoc. 72, Ex. L

The twelve TPP countries signed the final agreement on February 4, QaTeebruary

15, 2016, Plaintiffs moved under Rule 60(b) of the Federal Rules of Civil Procedure, seeking

2 USTR withdrew its reliance on FOIA Exemption 4, relying exclusivel Exemption 3 to justify withholdings of
ITAC Communications. USTR Letter (Doc. 70) at 3 n.3.
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reconsideration of the Couwstaffirmance of the withholdings USTR made under Exemption 1.
(Doc. 90). Plaintiffs urgedeconsideration because the Cmuréasoning inP Watch Iturned in
part on the fact that TPP negotiations were still ongoing.

IP Watch Ilwas decided on August 31, 2018eelP Watch Il 205 F. Supp. 3d 334.
Recognizing that the Court’s prior opinion had determined that Section 2155(g) served as a
withholding statute for purposes of Exemption 3, but had not expressly identified theveperati
test for determining when a communication is submitted “in confidenuder that Sectiarthe
Courtclarified which standard controlled. In doing so, the Court adopted thesstalblished
testset forth inLandanofor FOIA Exemption 7(D), which exempts information submitted to law
enforcement that could reveal the identity of a confidential soiBeeU.S. Dept of Justice v.
Landang 508 U.S. 165, 172 (1993Y.he Court therefore held that the operative fiast
detemining when a communication is “submitted in confidendgs’Whether the submitter
‘provided information under an express assurance of confidentiality or in ciancedrom
which such an assurance could be reasonably inferréél Watch 1} 205 F. Supp. 3d at 346
(quotingGrand Cent. P’ship, Inc. v. Cuomd66 F.3d 473, 486 (2d Cir. 1999) (quoting
Landang 508 U.S. 165, 172 (1993pee also Ancient Coin Collectors Guild v. U.S. Dep't of
State 641 F.3d 504, 509 (D.C. Cir. 201aving clarified theappropriate evidentiaryastdard
applicable to Section 2155(g), the Court withheld decision on the grossns for summary
judgmentand permittedhe partiego submit additionatleclarations or eviden@ndfurther brief
that issue SeelP Watchll, 205 F. Supp. 3d at 348-4%he Courtalso determined that USTR
could rely onthe ITAC Manuako support its withholding of communications under Section
2155(g), whichgenerallygoverns information submitted in confidenatweenthe U.S.

Government anthemberof the private sector, aridatITAC members were part of the private



sector for purposes of Section 21KP), whichspecificallygoverns “advice submitted in
confidence by the private sector or neederal governmehto the U.S. governmenmr its
advisory committeesSeelP Watch I} 205 F. Supp. 3d at 349-51.

Finally, the Court denied Plaintiff's Rug) motionin substantial parprincipally
reasoning thate public release of the TR not eliminate the risk that discloswé
memoranda and draft chapteuld logicallyandplausibly harm foreignelations SeelP
Watch I 205 F. Supp. 3d at 353-57. The Court did, howeyrantPlaintiff’'s motion for
reconsideratiomvith respect tsix documents containing ITAC Communicatidhat were
withheld under Exemption 1 but for which USTR did not plausdlnigtlogically explain could
harm foreign relationsSeelP Watchll, 205 F. Supp. 3d at 358.

The Court nowdeterming whether USTR has sustained its burden on summary judgment
to provethat ITAC Communications wesaibmitted in confidence and therefore properly
withheld under FOIA Exemption 3.

D. New Submissions

In support of its position, USTR has submitted the following additional docum@nts
the declaratin of Jay Taylor, an ITAC member aXéte President of International Affairs at the
Pharmaceutical Research and Manufacturers of Amevita submitted and received certain
withheld ITAC Communications artéstifies tohis understanding that communications with
USTR were submitted in confidence (Doc. 11@) thesupplemental declaration of Ingrid
Mitchem, the Director of the Industry Trade Advisory Center, explaining theisebriefings
USTR provides ITAC members regarditigg confidentiality of their communicatiofBoc.
111);and(3) the declaration of Janice Kayhe Chief Counsel for Administrative Law and

Ethics Official in the Office of General Counsel at USE€Rplaining why the six documents



formerly withhéd under Exemption 1 are properly withheld under Exemptions 1 and/or 3 (Doc.
112)3
LEGAL STANDARD

FOIA generally requires agencies to disclose information in its custodgautiiat
information ‘is exempted under clearly delineated statutory languaBj@edmberg, L.P. v. Bd.
of Governors of the Fed. Reserve S§81 F.3d 143, 147 (2d Cir. 2010) (citation omitted). “The
agency asserting the exemption bears the burden of proof, and all doubts as to tHalapplica
the exemption must be resolved in favor of disclosuwilher v. Nat'l Sec. Agen¢$92 F.3d
60, 69 (2d Cir. 2009)The Court “decidede novowvhether the agency has sustained its burden”
to justify particular withholdingsBloomberg, L.P.601 F.3d at 147 (citations omitted).

FOIA cases are generally resolved by cnosgtions for summary judgmenSeeg e.qg,
Nat. Res. Def. Council, Inc. v. U.S. Dep't of InterioB F. Supp. 3d 350, 355 (S.D.N.Y. 2014)
(citation omitted). “[S]Jummary judgment in favor of the FOIA plaintifé appropriate ‘[w]hen
an agency seeks to protect material which, even on the agi@ecsion of the facts, falls outside
the proffered exemption,’ but should be denied if the agency satisfies its burdeovitthat
requested material falls within a FO&emption.” N.Y. Times Co. v. U.S. Dépf Def, 499 F.
Supp. 2d 501, 509 (S.D.N.Y. 2007) (quotipgtroleum Info. Corp. v. U.S. Def Interior, 976
F.2d 1429, 1433 (D.CCir. 1992)). On the other handyencies can prevail on summary
judgment by submitting affidavits that “describe the justifications for nondistonith

reasonably specific detail, demonstrate that the information withheld logiabidlyithin the

3 The Court notes that the parties are in agreement thatatteer® remaining communications being withheld under
Exemption 1, to which Plaintiffs raise any objection. Rather theremhaining dispute centers on whether certain
portions of those communicationsaughnindex Nos. 2, 79, 83, 112, 123, and 124, are properly withheld pursuant
to Exemption 3.SeeDefs.’ Letter brief at 8; PIs.’ Letter Brief at 12ISTR continues to invoke FOIA Exemption 1

in regards to several of the six ITAC Communications previouslyheltl under that Exemption. The Court is
satidied that USTR has properly invoked Exemption 1 with respect to certdinnofthose communications
reflecting draft TPP textSeeDeclaration of JanicKaye Vaughnindex Nos. 2, 79see als® U.S.C. § 552(b)(1)
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claimed exemption, and are not controverted by either contrary evidence inaifterrecby
evidence of agency bad faithWilner, 592 F.3d at 73 (quotinigarson v. Deft of State 565
F.3d 857, 862 (D.CCir. 2009)). Such affidavits “are accorded a presumption of good faith,
which cannobe rebutted by purely speculative claims about the existence and discayeoébili
other documents.’SafeCard Servs., Inc. v. S.E.@26 F.2d 1197, 1200 (D.C. Cir. 1991)
(quotation marks omitted).
DISCUSSION
A. ITAC Communications Withheld Under Exemption3

FOIA Exemption 3 applies to matters “specifically exempted from disclosustahyte,”
where that statute either )'fiequires that the matters be withheld from the public in such a
manner as to leave no discretion on the issue; or (ii) establishes particatsa twitwithholding
or refers to particular types of matters to be withhéddJ.S.C. 88 552(b)(3)(A)Exemption 3
differs from other FOIA exemptions in that its applicability depends leskendetailed factual
contents of specific documents; the sole issue for decision is the existenadenfant statute
andthe inclusion of withheld material within the statsteoverage.”’Am. Civil Liberties Union
v. F.B.1, 59 F.Supp. 3d 584, 594 (S.D.N.Y. 2014) (quotiviner, 592 F.3d at 72

“In CIA v. Sims471 U.S. 159 (1985), the Supreme Court adopted a two-pronged
approach to evaluating an agency's invocation of FOIA Exemptidirst, the court must
consider whether thetatute identified by the agency is a statute of exemption as contednpla
by Exenption 3; second, the court must consider whether the withheld material satisfies the

criteria of the exemption statutaVilner v. Nat'l Sec. Agencio. 07 Civ. 3883(DLC), 2008 WL

2567765, at *4 (S.D.N.Y. June 25, 2008), aff'd, 592 F.3d 60 (2d Cir.2009). USTR relies on 19

U.S.C. 8§ 2155(g)(2)-(3) of the Trade Act as a basis for withholding portions & ITA



Communications under Exemption Bi IP Watch | this Court held that Section 21§%,
entitled “Trade secrets and confidential information,” serveal\waghholding statute for
purposes of FOIA ExemptiontBcause itéstablishes particular criteria for withholding or
refers to particulatypes of matters to be withheldy U.S.C. 88 552(b)(3)(Athereby satisfying
prong one of th&imstest IP Watchl, 134 F. Supp. 3d at 741-43.

B. Information “Submitted in Confidence” under Sections2155(g)(2) andg)(3)

Section 2155(g)(2) exempts from FOIA disclosure “information . . . and advice submitted
in confidenceby the private sectaor nonfederal Governmend [Federal employees], . . . or to
any advisory committee established under subsection (c) of this Section [imotlsr the
ITAC]. Likewise, Section 21%§)(3) exempts from disclosutg]nformation submitted in
confidence by officers or employeestbé United States” to ITAC membef# accordance
with rules issued by [USTR]” which, in turnsHalldefine the categories afformation which
require restricted or confidential handling.” 19 U.S.C. § 2155(g)(3).

Whether alocument is propty withheldas confidentiaturns on the subjective
expectation betweethe submitteand the receiver. The operative test for whether information
or advice can be withheld under sections 2155(g)(2) and (theeforejs whether the
submitter‘provided information under an express assurance of confidentiality or in
circumstances from which such an assoearould be reasonably inferrédsrand Cent. P’ship,
Inc. v. Cuomp166 F.3d 473, 486 (2d Cir. 1999) (quotlugs. Dep’t of Justice v. Landans08
U.S. 165, 172 (1993)see also Ancient Coin Collectors Guild v. U.S. Dep'State 641 F.3d
504, 509 (D.C. Cir. 2011).

To satisfy this test;an agency must present evidence such as notations on the face of

a withheld document, the personal knowledge of an official familiar with the sowace[,]



statement by the soulcleor contemporaneous documents discussing practices or policies for
dealing with the source or similarly séited sources.Houghton v. U.S. Depbf State 875 F.

Supp. 2d 22, 32 n.4 (D.D.C. 2012)tihg Ancient Coin Collectors Guildg41 F.3d at 511,
Campbell v. DOJ164 F.3d 20, 34 (D.C. Cir. 1998)) (internal quotation marks omitiedgny
event the evidence proffered by the Government must be “sufficiently detailed” to “permit
meaningful judicial review.”"Campbel] 164 F.3dat 34. Additionally, because (@) requires

that documents withheld pursuant to that provision comply with rules issued by USTR, USTR
must demonstrate compliance withriies.

The ITAC Communications at issue here can bestdgpgd into three categoriefl)
communications from ITA@Gembers to USTRor which USTR invokes 8§ 2155(g)(ZR)
communications from USTR to ITAC membeisr which USTR invokes 8§ 2155(g)(3); and (3)
communications including nofivAC members of the private sectéor which USTR invokes 8§
2155(g)(2) and (3)SeeDef’s Letter Brid, dated November 7, 2016, Doc. 109, at 4-7.

(i) Communications from ITAC M embers to USTR

USTR asserts that ITAC membeatgbmitted information to USTR with an expectation of
confidentialitypursuant to Section 21&§(2), and that those communications trerefore
exempt from disclosure under ExemptionRr support, USTR principallyelies onthe two
Vaughnindicesand declarations from USTR officials and ITAC members. USTR poititeto
declarations of USR officials Barbara Weisel and Melissa Keppile declaration of Ingrid
Mitchem, theDirector of the Industry Trade Advisory Center, dhnel declaration o®mar Kahn,

a USTR official charged witinanaging the relationship between USTR and ITACs. USTR also
relies onthe affidavits othree ITAC membersGreg S. Slater, Douglas T. Nelson, and Jay

Taylor, each of whom sent communications to USTR.
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Specifically, Mitchem states thas a matter of course ITAC members are regularly
provided a security briefing instruog them that their communications with USTR “are
considered confidential.” Supplemental Declaration of Ingrid Mitchem, datedb&®5, 2016
(Doc. 111 1 1. These briefings occur when a member joins an ITAC, when an ITAC is re-
chartered, “and during mandatagnual online security refreshehsring” a membés term of
service.ld. Likewise, Kahn avers that it is the position of the Office of Intergoverrahent
Affairs and Public Engagement that the ITAC Manual is égtensive” withSection 21589)
and therefore “protects from disclosure communications from private sectodumalsi . . that
were submitted in confidence . . . to USTR.” Declaration of Gfadin, dated November 6,
2015 (Doc. 73) 3. Each of thehree ITAC membersoted abovéassubmitted sworn
declarations attesting to their belief that communications subnitté8 TR were submittedh
confidence.For example, Tayloasserts thdtereceivedsecurity briefings instructinigim as to
the confidential nature of his communications, and thatdspvovided with the ITAC Manual
and informed that, pursuant to section VI of the Manual and Section 2155(g) of the Trade Act,
his communications “would be considered confidential, unless otherwise natedldration of
Jay Taylor, dated November 7, 2016 at 1 5-6. Although @lateNelsormake no mention of
receiving any security briefisgtheylikewise aver thathey operated with the “understanding
that [their andtheir private sector affiliate§ communications would be held in confidence in
accordance with [sectio@]155(g)(2) and (g)(3) and section VI.C of the ITAC Operations
Manual.” Declaration o6Greg S. Sleer, dated November 5, 2015 at 1 5 (Doc); Teclaration
of Douglas T. Nelson, dated November 3, 2015 at § 6 (Doc.THB.ITAC Manual-a
contemporaneous document in force during the term of the ITAC members serdite- i

requires ITAC members to receive a security briefangn a “classified nowlisclosure
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agreement,and “safeguard confidential informationManual at V1.1 Finally, tracking the
substance of Section 2155(g)(2), the ITAC Manual informs members that “advice provided by
the Committees themselveis’one category of information that may be provided “to the U.S.
Government in confidence Manual at V1.4

In responseRlaintiffs appear to concede this poartddo not contend that USTiRas
improperly withheld communications sent from ITAC Members to USTR pursuanttioise
2155(g)(2). This is for good reasonhéllanguageof the ITAC Manual and Section 216)(2)
clearlyprotects from disclosure “advice submitted in confidence commection with matters
[related to a member’s ITAC service]19 U.S.C. § 2155(g)(25eeManual at V1.4 Likewise,
USTR officials’ testimony that ITAC members wgrevided the ITAC Manuand given
security briefings infornmg them that their commuaoations with USTR would be made in
confidence and the affidavits thfreelTAC members, which all aver that they understood their
communications with USTR weraadein confidenceare reasonably detailed and specifithe
declarations from USTR official®ly on personal knowledge regarding the general practices of
USTR’s work with ITAC members arttie declarations submitted by ITAC membmaty onthe
actual experience dosemembers.SeeWilner, 592 F.3d at 73Because these affidavits are
“not controverted by either contrary evidence in the record nor by evidence ofydgpehc
faith’” id. (quotingLarson 565 F.3dat 862), they “are accorded a presumption of good faith
SafeCard Servs., In©26 F.2dat 1200 (quotation marks omitted).

USTR has thereforprofferedampleprobativeevidence to demonstrate that it made
explicit assurances of confidentiality to ITAC membansl, accordinglysatisfiesits burderof
showingthat communicationBom ITAC memberso USTR were madeifi confidence,’as

required byLandanoand its progenySeelandang 508 U.S. at 172 (requiring thaheé
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particular source sp[eak]ith an understanding that the communication would remain
confidential); Ancient Coin Collectors Guildg41 F.3d at 511-12 (noting that
“contemporaneous documents discussing practices or policies for dealing vethutizeor
similarly situated sourc&svould be sufficient “to meet the government’s burden”).
Accordingly, USTR has properly withheld under Exemption 3 all ITAC Communicdtions
ITAC members tAJSTR.
(i) Communications from USTR to ITAC Members
The question of whether USTR properly withheld communicasens byUSTR to
ITAC membersunder (g)(3)s more complicatednd disputed vigorously by both side&s
previously noted, Section 2155(g)&ates:
Information submitted in confidence by officers or employees of the
United States . . . to any [ITAC], may be disclosed in accordance
with rules issued byseveral agencigs. . . Such rules shall define
the categories of information which require restricted or
confidential handlingoy such committee considering the extent to
which public disclosure of such information can reasonably be
expected to prejudice the development of trade policy, priorities, or
United States neg@ating objectives. . . .

19 U.S.C. § 2155(g)(3) (emphasis added).

Section2155(g)(3) therefore embodies two requirements: (1) that the communication
between federal employees and ITAC membersade in confidence, and (2) that the withheld
communications comply with rules issued by USdrRther federal agencigs this case, the
ITAC Manual. Because an understanding of the ITAC Manual informgaties’claims

regardingwhether thecommunications at issue were submitted in confidence, the Court turns

first to the latter requirement.
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(a) The Requirements ofthe ITAC Manual

As an initial matterthe parties dispute whether documemttheldunderSection
2155(g)(3) must comply with rules promulgated pursuant to that statute.Watch 1| the
Court concluded that the ITAC Manual, which is promulgated by USTR and the U.S.
Department of Commerceould serve as one of these rules for purposes of withholdings made
under Section 21%§)(3). See IP Watch JI205 F. Supp. 3d at 350-5STRnow asserts that
“the Trade Act protectanyinformation submitted in confidence by USTR to ITAC members.”
USTRReply, dated January 17, 2017 at 6 (emphasis in origiftatjaims that this conclusion
follows becaus&ection 21589)(3) requiresonly that the information be “submitted in
confidence” by USTRand then carves out from this general protectiofirtinged circumstances
under which documentibmitted by USTRnay be* disclosedn accordanceavith rules issued
by [several agencies].”ld. (quoting 19 U.S.C. 8§ 2155(g)(3)). Under USTR'’s view, however,
the ITAC Manual does not limdr qualifythe substantive scope of (g)(3)’s protections, but
merely provides the conditions under which protected information may be disclosed.

Plaintiffs, on the other hand, contetindit Section 21589)(3)’s protections are not
unlimited butcircumscribed by rulesromulgatedy USTR in this case the ITAC ManuaEee
Pls! Letter Brief, Dated December 23, 2016 at IThe Manual states that ]information
provided in confidence by the U.S. Government to Committee members will in geeeral
clearly designated as falling into one of two groups:SecurityClassified Information” and
“Trade-Sensitive Informatiori SeeManual at VI.£3. Plairtiffs read the ITAC Manual as
specifying thabnly communications falling into one of those two categories of information may
be considered astibmittedin confidence'within the meaning o%ection 215€9)(3). PIs.’

Letter Briefat 11 Here, USTR doesat seek to withhold any communications as “security-
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classified information” and instead opts to withhold all USTRC communications as “trade
sensitive information.”SeeDef.’s Reply, dated January 17, 2017 at 6 & n.2.

The CourtrejectsUSTR's claim thatSection 215fg)(3) protects anyinformation
submitted in confidencey USTR to ITAC members.Def.’s Replyat 6 (emphasis in original).
This daim runs counter to the Court’s prior decisions in this case and is undermined by USTR'’s
prior aguments before the Court. Section 2155(g)(3), provides not only that “[ijnformation
submitted in confidence by [USTR] to any [ITAC], may be disclosed in accorddticeules
issued by [USTR],” buit also instructs that “[s]uch rules shall define theegaries of
information which require restricter confidentiahandlingby [ITACs] considering the extent
to which public disclosure of such information can reasonably be expected to prejedice
development of trade policy, priorities, @nited Stategmegotiating objective$ § 2155(g)(3).
Accordingly, in concluding that Section 2155(g)(3) could serve as a withholding stalfate in
Watch | the Courtread thatanguage as “instruct[ing)STR to establish rules fgorting
between (i) information provided by the agemicgt requiresrestricted or onfidential
handling,” and (ii) information provided by the agency that is appropriate for qubli
disclosure” IP Watch | 134 F.Supp.3d at 741. In urging the Coursachold USTR argued
that (g)(3 “explicitly refers totypes of matters to be withheldgs well as tdspecific criteria for

withholding,” and therefore satisfied the requirements of a withholding statute’t Rep. at 9;
IP Watchl, 134 F.Supp.3at 740-1seealso5 U.S.C. &52(b)(3)(A)(ii) (exempting from
disclosure material whesgatute “establishes specific criteria for withholding” or “refers to
particular types of matters tee withheld”) USTRreasoned thahis conclusion followed from

the fact thatt promulgated the Manual pursuant to (g)(3), sratalthough (g)(3) and, by

extension, the Manualréfefred to disclosureof categorie®f information in the agency’s
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discretion, that language necessarily affords the agency equalidistoatithholdthe same
categorie®f information” Gov't Rep. at 10 (emphasis added). Indéd8TR’s Associate
General Counsel, Melissa Keppel, averred that withheld ITAC Communicatadljfiffto one
of [the] two categories” identified in the Manual. Supp. Declaration of Meksppelf 7,
datedMarch 6, 2015, Doc. 63Consistent with that reasoning,|ld Watch llthe Court that held
that USTR could rely on the Manual for withholdings made under (g)(3) betteustanual
“categorizfd] information submitted by STR] into two groups—Security-Classified
Information’ and‘Trade Sensitive Informatiori’and provided guidance and examples “as to
what constitutes those two categories” of informatithWatch 1} 205 F. Supp. 3d. 334 at 349—
50. Having advocated that (g)@nd the Manualeferto categories of information that may be
withheld (and not just disclosed), USTR cannot now be heard to argue that neither (g)(3) nor the
Manuallimit the kinds of communications thatay be withheldy establishingpecific
categories of information that are protectabléne Court therefore concludes that
communications withheld pursuant to Section 2155(g)(3) must fall into one cditégories
identified by the ITAC Manualthey must be “securitglassified information” or “trade
sensitive information.”

Next,the parties disput@hether communications submitted by USTR must be explicitly
marked “tradesensitive information” to be properly withheltllSTRappears te@oncede that
none of the communicatios issue were marked “tradgensitive information.”SeeDef.’s
Letter Br. at 6; R Letter Br. At 11 (stating “none of the emails from USTR were marked

‘trade-sensitive™). Relying principally on the Manualstatementhat“trade sensitive
information. . . will be clearly identified to ensure proper handlindanual at V1.3, 8 VI.4.(b),

Plaintiffs contend that this failure is fatal and that USTR has therefsirdemonstrated that the
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communications it seeks to withhold satisfy the requirementsibtif the ITAC Manual.
Plaintiffs’ Letter Brief Dated December 23, 2016 at 11. USTR, in contrast, assertg)(8at

does not require that communications be marked “trade-sensitive informationpropszly
withheld. Def.’s Letter Br. At 6. In sypport ofits claim, USTRnotes that (g)(3) contains no
express language requiritttatdocuments be marked and the Manual doestffiomnatively

provide that USTR’s failure to explicitly mark documents voids (g)(3)’s statyimtections.

Id. USTRalso relies on case law suggesting firacedural defects do not require the disclosure
of the documents in questioid. at 6-7.

The Court concludes that USTR&lure to mark documents “trageensitive
information” does not defeat its claim forthiolding. As an initial matterthe section of the
Manual that establishes the categories of information that will be considefhecbaded in
confidence,” states only that such information “willgeneralbe clearly designated as falling
into” the two established categorieSeeManual 8§ VI.B.1 (emphasis addedt a minimum,
this language suggests, contrary to Plaintiff's claim, that an expressamafidocuments is not
a prerequisite to proper withholding under (g)(8). Bergheim v. Sirona Dental Sys., |nd§o.
17-548-CV, 2017 WL 4534784, at *2 (2d Cir. Oct. 11, 2017) (noting that “[a] general rule is, by
definition, not an absolute bar”).

Moreover, as USTR notes, nothing in (g)(3) requires that documents be marked to be
properly withheld. Although (g)(3hstructsthat rules promulgated pursuant to that statute
“shall define the categories of information which require restricted or confidentidlihg,” it
does not require that documents so categorized must be marked or handled culampagy. 8
2155(g)(3)(emphasis added)rhis requirements consistent witlfexemption 35 mandatehat

statutes authorizing the withholding of communications establish “criteria faneldtimg” or
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refer to “particular types of maters to be withhel&.'U.S.C. § 552(b)(3). And notabljre
language of Exemption 3 stands in stark contrast to Exemption 1, which exempts frosudéscl
mattersthat are $pecifically authorized under criteria established by an Executive addr”
requires that such documentsé in fact properly classified pursuatat such Executive order.”
Id. at 552(b)(1Xemphasis added)lif Congress had wished to require strict adherence to
procedural criteria, it could have codified it in either Exemptian @)(3) as it did n

Exemption 1. Instead, (g)(3) cuts the other whyprovidesthat rules promulgated pursuant to
that section “shall, to the maximum extent feasible, permit meaningful consultatiadsibgry
committee members with persons affected by matters [relating to trade negotatidnade
policy].” 8 2155(g)(3). In view of the broad aims this provision was designed to @fiect,
Court is reluctant to read (g)(3) or the Manual as imposing procedural requiiseima find no
basis i the statute and would thwart #atedaims:?

Here, the Manual defines “tragensitive information” as information that “would
reasonably be expected to prejudice U.S. trade policy objectives if publidiysgidtand
provides a range of examples of thpe of information that would qualify for protection under
the Manual. Manual § VI.B.1.(b)Barbra Weésel, the Assistant United States Trade
Representative for Southeast Asia and the Pacific and the chief negotiate TPPavers that

USTR solicited the views diTAC members on topics ranging from technigatisions about the

4This conclusion is bolstered by the fact that even in the Exemption 1 cdptexedural defects do not

necessarily require [that] document[s] be disclosedlén v. Cent. Intelligence Agen®B6 F.2d 1287, 129227

(D.C. Cir. 1980)overruled on other grounds by Founding Church of Scientology of Washington, D.C., Inc. v.
Smith 721 F.2d 828, 830 (D.C. Cir. 1983¢e alsd_esar v. U.S. Dépof Justice 636 F.2d 472, 4885 (D.C. Cir.
1980)(concluding that the belated classification of documentshslt! pursuant to Exemption 1 was “insignificant”
and did not “undermin[e] at all the agency’s classification decision’is dhly where fyrocedural violations. .
underminethe agencys decision to classify—that is to say, where the communications fail to meet the substantive
requirements of an executive ordethat “[a court]will . . . order documents to be released on that gréund.

Judicial Watch, Inc. v. U.S. Depof Def, 857 F. Supp. 2d 44, 59 (D.D.C. 201&ff,d, 715 F.3d 937 (D.C. Cir.

2013) That reasoning is instructive in the Exemption 3 context as well.
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“wording choices in draft negotiating texts to comments on overall U.S. policydswéiated
issues.” Declaration @darbara Weisel (Doc. 44) § 27. Weitathertestified that the U.Sand
other participating PPcountriesentered into a confidentiality agreement at theset of
negotiations. That agreement obligated participating countr@®tect aconfidential “emails
related to the substance of the negotiations, and other information exchanged in theo€ontex
the negotiatiorisin order to “enable officials ofgrticipating governments to engage in frank
exchanges of views, positions, and specific negotiating proposéds 4t 11-12. “The
confidential nature of these exchanges,” Weisel expléiasilitate[s] the resolution of differing
national interests a@hperspectives.ld. at 12. Conversely, the disclosure of such
communications “would discourage such exchanges” and inhibit foreign engagenhedSWR
negotiators.ld. at 13. Likewise, ProbirMehta, the Acting Assistant U.S. Trade Representative
for Intellectual Property and Innovation aadJSTR negotiator, avers that he exchangitial

ITAC membersemail communicationthat were “necessary to develop U.S. negotiating

strategiesand trade policy and to fully understand the potential impact of proposed treaty text.

Probir Mehta Declaration, dated December 16, 201154

5 The confidentiality agreement states in full that:

[A]ll participants agree that the negotiating texts, proposals of eachr@uoent,
accompanying explanatory material, emaiédated to the substance of the
negotiations, and other information exchanged in the context of the nieystiat

is provided and will be held in confidence, unless each participant atatva
communication subsequently agrees to its release. Thissriest the documents
may be provided only to (1) government officials or (2) persons outside
government who participate in that government’s domestic consuoltatocess

and who have a need to review or be advised of the information in these
documentsAnyone given access to the documents will be alerted that they cannot
share the documents with people not authorized to see them. All patsSqiam

to hold these documents in confidence for four years after entry i@ dbthe
Trans Pacific Partmship Agreement, or if no agreement enters into force, for four
years after the last round of negotiations.

Declaration of Barbara Weisel (Doc. 44) 1 11, Exhibit A at 2.
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The Weisel and Mehta declarations demonstrate that that communicationsduitier
(9)(3) fall squarely withinf‘trade-sensitive information” because theguld “reasonably be
expected to prejudice U.S. trade policy objectives if publicly discloseidiiual§ VI.B.1.(b).

The fact that the U.S. committéal keepconfidential “emails related to the substance of the
[TPP] regotiations, and other information exchanged in the context of the negotiations,” as
explained in the Weisel declaration, cleargicates that these communications “would
reasonably be expected to prejudice U.S. trade policy objectives if publidiysgidc 1d.

Finally, thewithheld communicationalso fallwithin the ambit of the examples provided
in the Manual. For instance, communications relating to the development of “U.S. megotiat
strategies and trade poli€yasdescribed irthe Mehta declaratigmecessarily “relate to U.S.
negotiating objectiveswhich is an example ofhe kindof information that fal within the
Manual's protected categoriekl. § VI.B.2. Likewise,communications relating tihe
development of “U.S. negotiating strategies and trade policy,” readily gaalifyformation
with “foreign policy concerns,” as described in the Manudl.§ VI.B.2. These declarations are
entitled to ‘a presumption of good faith” and have not besbutted by Plaintiffs. SeeSafeCard
Servs., InG.926 F.2d at 1200As a result, communications submitted by USTR to ITAC
members meet the Manual’s substantive critend may be withheld notwithstanditizat they
were not specifically marked “tragsensitive information.”

(b) Whether Documents meeting the Requirements of the ITAC Manual
Were Submitted in Confidence

USTR contends thahat its communications with ITAC members were submitted in
confidencebecause 8TRnegotiators aver that theyorked “with the expectation that such
communications would remain confidential.” USTR Letter Baie6. For support, USTR points

to the declarations of USTR negotiators Weisel and Mehta, both of whom avbethat
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personally exchanged emails with ITAnembers with the understanding that such
communications would be confidentlzcause they were protected by (g) @35 TRReplyat 6
WeiselSecond Supplemental Declaration § W&htaDeclaration § 7 Weisel also stated that
ITAC members must have security clearances and that USTR refers to them as “cleared
advisors” for that reason. Weisel Declaration § 23, dated October 29, 2014. AdditidB8dIR,
relies on the Mitchem declaratidor the proposition thags a matter of cours&STR informed
ITAC that their communications with USTR “are considered confidential, unlessvigber
noted,” per the terms of the Manual and Section gf)555upplementaMitchem Declaration
1, dated October 25, 2016, Doc. 111. Andyldgshemnotes | TAC members wererovided
annual security briefings informing them “that they must keep commionsdrom [USTR and
the Industry Trade Advisory Cenjaronfidential,”and were required to execute a Classified
Information Nondisclosure Agreement, obligating members tp keafidential any
communications posted on the Cleared Advisor Site.at 1] 4-5. In light of the foregoingfe
Court rejects Plaintiffs’ clainhatUSTR’s declarations “are little more than bare assertions that
do not meet the standard for probative evidence.” Bdstér Brief at 11seeAncient Coin
Collectors Guild641 F.3d at 511-12 (noting that “contemporaneous documents discussing
practices or policies for dealj with the soure or similarly situated sourcewould be sufficient
“to meet the government’s burdenHoughton v. U.S. Depbf State875 F. Supp. 2d 22, 32 n.4
(D.D.C. 2012).

Here, each of the USTR officials noted above provides a sufficierst foagheir
knowledge. Weisel and Mehta personally submitted communications to ITAC members
believing that those communications would be held in confidence by ITAC members, ptosuant

(9)(3) and the ITAC Manual. Likewisthe Mitchem declaration demonstrates th8TR
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maintained a practice of regularly informiflgAC membersn security briefings, held at the
beginning of their tenure and annually thereafter, that communications with USTIR rgmain
confidential,and the ITAC Manual explicitly states that “trasiensitive informationfs a
category of information that may be provided in confideridanual8 VI.B.1-2. The Court
thereforeconcludes that USTR’s expectation of confidentiality—which is principalsed on
the assurancinat “tradesensitive” documents are protected under (g)(3)—is basedfbaent
probative evidenceSeeGrand Cent. P’ship, Inc. v. Cuomb66 F.3d 473, 486 (2d Cir. 1999)
(requiring that information be shar&ghder an express assurance of confidentiality or in
circumstances from which such an assocearould be reasonably inferf¢psee also Ancient
Coin Collectors Guild v. U.S. Depof State 641 F.3d 504, 509 (D.C. Cir. 2011). Accordingly,
USTR has properly withheld communications pursuant to (g)(3).
(i) Communications Including Non-ITAC Members of the Private Sector

USTR seeks to whihdd forty-four communications in which USTR or ITAC members
sent emails to nefiTAC, private sector individual$andfourteen communications in which
non-ITAC, private sector individuals sent emails to USTR and/or ITAC membgesDef.’s
Letter Briefat7. In seeking to withhold these communications, USTR relies on Sections
2155(g)(3) and (g)(2), respectivelid. Plaintiffs do notmateriallydispute thathe

communications at issue are protectabider Section 2155(g)(Z3).2 Rather, they contend

8 These documents include the followigughnindex entries: 4, 6, 12, 14.2, 15, 19.1, 19.2, 20, 23.1, 23.2, 31,
34.1, 35, 38.1, 38.2, 39, 42, 43, 46, 49, 50, 52.3, 52.4, 59.1, 65, 67, 68, 69, 71, 74, 77.1, 77.2, 778,,81,83,
104.1, 109.2,111.2,111.4, 111.6, 114 and &eDoc. 78, Ex. 1.

" These documents include traléwing Vaughnindex entries: 14.1, 23.2, 34.2, 46, 47, 49, 52.3,52.4, 71, 74,
109.1, 111.1, 111.3 and 111.8eeDoc. 78, Ex. 1.

8 Plaintiffs in no way challenge USTR’s reliance on Section 2155(cg(®) make only a passing challenges to
USTR'’s rliance on Section 2155(g)(3). Specifically, although Plaintiffs contedéd)(3) “permit[s] ITAC
members to meaningfully consult with rRbhPAC members,” PIs.’ Letter Brief at 9 (citing Section 2155(g)(3)
(“Such rules shall, to the maximum extent fesesi permit meaningful consultations by advisory committee
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that the documents at issue here are not subject to withholding because theraaemtsuff
evidence that these daments were submitted with an express or implied assurance of
confidentiality. SeePIs.’ Letter Brief at 34. The Court agrees that that is the relevant inquiry
irrespective of whether the documents were submitted by ITAC membé&iR/tiSby noniTAC
menbers.

USTR contends that communications including non-ITAC private sector indiviceats
properly withheld pursuant to Section 215%2))and(3) because USTR has a “lestanding
practice” of permitting ITAC members to consult with members in privatastry so that USTR
receives the most “robust advice possiblB&f.’s Letter Brief at 7.For support, USTR relies on
the declarations of Mitchem and KalS TR officialk responsible for managing the relationship
between USTR and ITACsas well as theTIAC Manual itself. Specifically, Mitchem avers that
Section VI.B.3 of the Manual “authorizes an ITAC member to consult with members in the
private sector, both in their own firms or elsewhere in industry, who may be dffgcte
proposed trade agreents or trade policy matters.” Mitchem De@l6 (quoting ITAC Manual,
Section VI.B.3). Mitchem explains that the Section VI.C of the Manual recoghiae%he
private sector” specifically includes “individuals, firms, associationd,[&l AC] Committes
members” themselves, and that such actors “may provide information to the U.S. Gawamm

confidence in connection with trade negotiations.” Mitchem Decl. { 7 (quoting MARQual,

members with persons affected by matters referred to in subsectipntiigy assert that (g)(3) “does not permit
USTR to consult directly with neiTAC members.”Id. The Court finds this contdion to be without meritThe
flaw in this argument flows from the fact tH&tACs are managed by the USTR, which is obligated to “make
available to the [ITACs] such staff, information, personnel, . . . asidtasce as it may reasonably require toycarr
out its activities, 2155 (b)(3), (h) and is the body that conducts trade negotiations on behalf of the United State
Indeed the individuals Rlintiffs claim vitiate the ITAC members’ expectation of confidentiaitg the very
individuals that wereharged with negotiating the TPP based on the agvimeded byiTAC members andon
ITAC membes. For exampleRrobir Mehtaan Acting Assistant).S. Trade Representatigharged with
negotiating the TPP, is one such individual Plaintfésm destrog ITAC members’ expectation of confidentiality.
In short, the whole point of ITACs having “meaningful consultatiomgh the private sector is so tHASTRcan
negotiate effectively.To deny USTR’s access to this information is to thulatnegotiatioritself.

23



Section VI.C). According to Mitchem, that provision was “drafted to be . .. consister-and c
extensive with Section [2155](g)(2)Id. § 9;see alsdahn Decl. 134 (stating that the Manual
and Trade Act “protect from disclosure communications from private sectordodisi. . . to
USTR regarding proposed tradgreemats and trade policy matters”). And, as noted above,
Mitchem avers that ITAC members were provided security briefings duhighwhey were
advised that their communications with “private sector individuals” would need to be kept
confidential. Mitchem Supp. Decl. {1 1-2. Additionally, USTR points to the testimony of
Mehta, the ActingAssistant U.S. Trade Representative charged with negotiating the TPP, who
testifiedthat hebelieved his communications with n6RAC membersvould be held in
confidence pursuant to Section 2155(g)(3) and the ITAC Manual. Mehtaf[}éel9.

USTR also notes that four ITAC members specifically aver that émeitheir affiliates,
employees, or colleagues, as the case mayrtokerstood their communications redjag TPP
negotiations would be held in confidend®ef.’s Letter Brief at 7seeDeclaration of Douglas T.
Nelson, dated November 3, 2039c.74, 11 8-9 (“I andifirm] affiliates provided USTR with
the above information, advice and analyses with the understanding that they woutd remai
confidential”y Declaration of Greg S. Slater, dated November 5, 2015, D] 338 (“l and
other[firm] employees provided USTR with the above information, advice and analyses with the
understanding that they would remain confidential.”); Declaration of JapfTa\ated
November 7, 2016, at 1 6-10 (“I and my . . . colleagues provided USTR with . . . information,
advice and analyses with the understanding that they would remain confithenvies
DeclarationDoc. 113, Ex. 111 510 (same) On these bases, USTR concludes that

communications including nofiFAC members were providaghder an expresassurance of
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confidentiality from both ITAC members and their private sector colleadbedJSTR Reply
at 142

In responseRlaintiffs challenge botlthe ITAC members/USTR’s expectation of
confidentiality as well as the expectation of H®AC members. This first contention can be
dealt with easilyas there is overwhelming probative evidence that ITAC membersRUST
communicated with nohiFAC membersvith an expectation of confidentiality. In addition to
the declarations from four ITAC members averring that they understood threir ow
communications with non-ITAC members would be kept in confidaheejeclarationsf
Mitchem,Kahn, and Mehtaand the ITAC Manual itselprovide ample evidendbat ITAC
members were informed as a matter of course that their communications witivaite gector
would beprovided ‘in confidence.”Mitchem Decl.y 7 (quoting ITAC Manual, Section VI.C
(“the private sector . . . may provide information to the U.S. Government in confidence in
connection with trade negotiations”)Jhe declarationby individual ITAC members/USTRre
probativeevidence of an express assurance becausatbégtatements by the source” that they
understood their communications would be held in confideBeeHoughton 875 F. Supp. 2d
at 32 n.4 ¢iting Ancient Coin Collectors Guildg41 F.3d at 511Campbel)] 164 F.3cht 34).
Likewise, the declaratiorfsom Mitchem and Kahn, who oversaw the ITACs, is sufficient
becauseheyprovide ‘personal knowledge of an official familiar with the so(seand because
the ITAC Manual they rely on is a “contemporaneous documeisiflissing practices or

policies for dealing with the source or similarly situated sourcks.”

91n its reply, USTR offers the affidavit of Philip Agress, a AAC member and Senior Vice President at the
Advanced Medical Technology Association (“AdvaMed”), with whom ITAC rhenRalph Ives consulted. USTR
Reply at 2. Agresstates that Ives “assured [him] that the advice and information [hetpcbwould remain
confidential, and directed [him] to keep confidential information [Begived from [Ives] and/or USTR regarding
the TPP.” Declaration of Philip Agress, datedusay 12, 2017, Doc. 120, 1 6. Although the Court finds this
declaration further supports the conclusidiscussedhfra, that nonITAC members gave and were given express
assurances of confidentiality, it concludes that such declarations are nsangtests holding.
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Plaintiffs largely fail to address these declarations, which rely on Section 2155(g)(3)’s
express mandate that ITAC members be permitted to “mearjigptansult[]” with members
of the private sectorSee§ 2155(g)(3). Instead, Plaintiféssert that ITAC members had no
expectation of confidentiality in their communications with idAC members because the
ITAC Manual directs “that care should be taken not to disclose . . . dea$itive mformation
itself.” PIs.’ Letter Brief at 8.Notwithstanding that proviso, the Manwd$oinstructs that
information provided by the private sector is “provided in confidence,” and directsuitiat
informationbe kept confidential because it “may include . . . industry gf@rdingproductive
capacity, labr costs, and marketing strategies; the effects of various negotiating ogsfiltas’
financial performance; and final positions in connection with various issues undeatieggti
Manual at VI.1.C.Plaintiffs’ analysis, therefore, fails to account for the fact that ITAGbers
may derive their expectation of confidentiality from the information bezegived from, and
discussed with, members of the private secldrat directivejn combination with the language
of Section 2155(g)(3), provides a reasonable basis for the ITAC member’s @rpeata
confidentiality*°

Next, Plaintiffs contend that there is no “probative evidence” that thd W6-members
receivingor sendinghe communicationat issue also received an express or implied assurance
of confidentiality. PIs.’ Letter Brief at-&. Indeed, they stress that the declarations provided by
USTR “merely reiterate that the ITAC members pded information under an assurance of
confidentiality; not that the non-ITAC members did s@d’ at 7. Thatcontention, howevers

controverted byhe declarations themselves

10 Moreover, even if ITAC members provided, erroneously or otherwisalétensitive informationto non
members, the Court is not persuaded that such an error would foefeitdtections of Section 2155(g)(3), given its
purpcse is to ensure meaningful cohtation, or that disclosure would be the appropriate remedy.
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As noted above, each of the ITAC members who has submitted a declaratiorhstated t
they and theigffiliates employees, or colleagues communicated with the understanding that
their communications “would remain confidentidt” Such evidence is plainly sufficient under
the case law, which provides that probative evidence of an express grant of cauifiyemdiy
come in the form of “the personal knowledbg someone] familiawith the source.”

Houghton 875 F. Supp. 2dt 32 n.4 (quotingAncient Coin Collectors Guildg41 F.3d at 511;
Campbel] 164 F.3cdat 34); Davin v. U.S. Dep’of Justice 60 F.3d 1043, 1061 (3d Cir. 1995)

(“Proof could take the form of declarations from the agents who extended the exgnéssigr
confidentiality. . . .”). Each of these declarants has a personal basis for their knoydsdggech

is an ITAC membewho holds a senior position at a corporation or industry trade association and
corresponded directlyith the nonFTAC memberswith whom theyworked alongside or

managed SeeCampbel] 164 F.3cat 34-35 (requiring “personal knowledge of the particular
events” at issuyeand finding that an affidavit in which an FBI agent “simply asserted thiatusar
sources received express assurances of confidentiality wghmiting any basis for the

declarant’s knowledge of this alleged fgct”

More to the point, and as discussegbrain footnote 9, Defendant has provided a
declaration from a non-ITAC member who provided information to an ITAC member. Agress

Declarationf 6. Agress clearly states that he was assured that his information wdrddted

11 plaintiffs assert that to the extent ITAC members attest to théTi#d® members own understanding, that
testimony is hearsay, and may not be considered at summary judgmentetfisBrief at 7. Plaintiffs do not

specify what the out of court statement that is being offeredhéotrtith of the matter asserted is. As the Court
reads the declarations, the declarants are testifying to their own undieigtand such affidavits are admissible as
non-hearsay under Federal Rule of Civil Procedure $ée-ed. R. Evid. 80Znoting that Rule 56 exempts

“affidavits in summary judgment proceedings” from exclusion as hgaised. R. Civ. P. 56(¢}) (requiring
declarations be “made on personal knowledg@his obviously does not exempt all statements within a declaration
from a hearay challenge.But in thepresent case thdeclarantsstatements are based on their own personal
knowledge(we understood our communications “would remain confidentiatijido not advance any unswowout

of court statements
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confidentially. Id. Plaintiffs have offered no reason to question the veracity of these affidavits.
And, to the contrary, there is every reason to credit representations from senior leaders in
industry who claim to have reached mutual assurances of confidentiality with their colleagues.
After all, these interested parties were disclosing industry-sensitive information with the
potential to negatively affect their organizations if disclosed publicly. Indeed, these private-
sector leaders aver that they would be significantly less likely to engage in such government
consultation if their views were not kept confidential. See Declaration of Douglas T. Nelson,
dated November 3, 2015, Doc.74, 4 7-9 (discussing why members of declarant’s organization
would seek to keep their industry-specific advice confidential); Declaration of Greg S. Slater,
dated November 5, 2015, Doc. 75 9 6-8 (same); Declaration of Jay Taylor, dated November 7,
2016, at 9 8-9 (same); Ives Declaration, Doc. 113, Ex. 1, § 9 (same).

Accordingly, the Court concludes that communications between ITAC members/USTR
and non-ITAC members are properly withheld to the extent that the declarants (and their non-
ITAC-member counterparts) referenced herein are included in the communications at issue. '?
IV. CONCLUSION

For the reasons set forth above, USTR’s motion for summary judgment on the remaining
communications is GRANTED, and Plaintiffs’ motion is DENIED.

It is SO ORDERED.

Dated:  September 30, 2018
New York, New York

4@@

Edgardo Ramos, U.S.D.J.

12 To the extent that any communications in dispute involve ITAC members or non-ITAC members not referenced
in these declarations, USTR has not demonstrated its entitiement to withhold those communications. See Landano,
508 U.S. at 178 (noting that the government is not entitled to a “blanket” presumption that confidential sources
speak under a commitment to confidentiality).
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