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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

RUHAMA LIPOW, Individually and On Behalf
of All Others Similarly Situated,

Plaintiff,

- against : OPINION AND ORDER
13 Civ. 910ER)

NET1 UEPS TECHNOLOGIES, INC., SERGE
CHRISTIAN P. BELAMANT, and HERMAN
GIDEON KOTZE,

Defendant.

This case arises out of alleged violations of the Securities Exchange Act of 1934 (the
“Exchange Act”) by Net 1 UEPS Technologies (“Net 1” or “the Company”); Ser@h#stian
Belamant, Net 1'so-founder, Chairman of the Board, and Chief Executive Officer; and Herman
Gideon KotzeNet 1'sChief Financial Officer, Treasurer, and Secretary (collectively, the
“Individual Defendants”). The Amended ComplaingllegesthatNet 1, Belamant and Kotze
(collectively, the “Defendants’ihade material misstatements and/or omissions relating to Net
1's attempts to secure contracts in South Africa, causing ceftaiat 1'sfinancial statements
and announcements be materially false and misleading, in vtaa of Sections 10(b) and
20(a) of the Exchange Act and Securities and Exchange Comm({Sie@”) Rule 10b-5.Lead
Plaintiff, Ruhama Lipowbringssuiton behalf ofa classof all those who purchased or otherwise
acquired Net 1 securities between Janpuda, 2012 through December 4, 2012 (the “Class
Period”), and sustained losses upon the revelation of alleged corrective disclosuresa$k®.“C

Pending before this Court is Net 1’s Motion tesiiss pursuant tRule 12(b)(6) of the Federal
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Rules of Civil Proceduré. For the reasons set forth beldvet 1’'smotion to dismiss is
GRANTED.
|.  Background?
A. Factual Background
I.  TheDefendants

Net lis a Florida corporation with its principal executive offices in Johannesburg, South
Africa thatprovides finanal transaction processing servicegmerging economse Am.

Compl. 117, 21. Net 1's common stock trades on the NASDAQ Global Stock Market under
ticker symbol “UEPS.”Id.

Net 1 holds a noexclusive license to the Universal Electronic Payment System
(“UEPS"), a social grant distribution technologig. T 2, 21. Net 1 alsadevelops and markets a
transaction processing solution usMet 1’ssmart carebased alternative payment system for
the “unbanked and under-banked populations” of devejopoonomieslid. § 21. Cash
Payment ServicesCPS), a business undf Net 1, distributes social welfare grants on a
monthly basigo recipients in South Africa by issuitigemUEPS smart cagdthat digitally store
their biometric fingerprint and enasdthemto access their grants securelg. 11 2, 21, 22.

Prior to 2012the South AfricarSocial Security Agency BASSA) 2 contractedvith Net 1 to

1 As of the date of this Order, the Individual Defendants have not beenl.serve

2The following factual background is based on the allegations iArtrended ComplaintDoc.21, which the Court
accepts as true for purposes of the instant mo8®&e Koch v. Christie’s Int'l PLG99 F.3d 141, 145 (2d Cir.
2012). In addition, the Court considers documents incorporated by refeesgaily, tequired public disclosure
documentsifed with the SEC, any documents that Plairéfied upon in bringing the instant actjand any
documents the Court may take judicial notice 8ée ATSI Commc'ns, Inc. v. Shaar Fund., 493 F.3d 87, 98 (2d
Cir. 2007) (citingRothman v. Grege220F.3d 81, 88 (2d Cir. 200Q)3ee also infr&Section 11.C

3 SASSA, established in 2004 by the South African Social Securitp@géct, is allegedly mandated to “ensure
the provisions of comprehensive social security services againgtrability and paerty within the constitutional
and legislative framework.ld. § 23.



distribute grants in five of thnine South African provincesd. I 24. SASSA contracted with
AllPay Consolidated Investment Holdings (Pty) Ltd (“AllPay”) to distributangs in the other
four provinces.Id. § 26. It is the process by which Net 1 obtained the 2012 SA&8#ract that

underlies the claims in this Amended Complaint.

ii. TheSASSA 2011 Tender Process

On Apiil 15, 2011, SASSA initiated a tender process for a 10 billion Z@R47 million
USD) contract to distribute social grants to the nine provinces in South Afdc®y 3, 27.
According to Plaintiff the Bid Evaluation Committe€'BEC”) used a two stage process to
evaluate bidsld. 1 28. First, the BEC “assessed bids on the merit of the technical solutions
offered to fulfill the requirements of the tendetd. § 28(c),(d). Bidders thamet a mininum
score of7f0%were selected to given oral presentationid. § 28(d). Secondafter the oral
presentation, biddersith scores remainingator abover0%, were evaluated on “financial and
preferencepoint merit.” Id. 128(f). A separatdBid Adjudication Committe¢‘BAC”) then
awarded the contractd. 7 28(c)>

Therequest foproposal{“RFP”) used in th&011 tender process provided that “all
payments of social grants ‘must be secupeeferably Biometric based[,] meaning in the
instant caseprimarily on the basis of the grant recipient’s fingerprint.{ 29(emphasis
original). SASSAallegedly clarified that “while biometric authentication is preferest, other
methods maybe acceptable if they meet the requirements of parad3.$8 30 (emphasis

original). Plaintiff alleges that Paragraph 3.3 required only that the blebgplainhow it would

4 ZAR is the abbreviation for the South African rand, the currency ohSaifnica.

5 The BEC and BAC consisted primarily of senior government emplofiaesvere employed in government
departments unrelated to SASSH.



ensure that the right beneficiary received the right payimendid not requirdiometric
verification Id.

Twenty one bidders, including CPS and AllPparticipated in th011 tender process.
Id. 1 32. CPSallegedly offered biometric verification for all beneficiaridd. AllPay’s bid
provided fingerprinbiometric verification for somdyut not all, begficiaries Id. AllPay
allegedly provided aalternative nosbiometric verification solutioffor these beneficiariedd.
Plaintiff alleges, on information and belief, tliZPSand AllPay either submitted their bids in
advance othebid deadline or, lgernatively thatSASSA was aware d&llPay's and CPS’s
proposed bidsld. § 33. On June 10, 2011, five days prior to the bid deadline, SASSA issued
Bidders Notice 2.1d. Plaintiff contendshatBidders Notice 2 improperly amended REPby
changinghe “preferencéfor biometric verification t@ “requirement Id. 1 4, 31, 33.
Allegedly, CPS was the only bidder that could satisg/riew requirement created by Bidger
Notice 2 Id. 1 34.

A member of the BEC raisdbe alleged unfairness of Bidders Notice 2iBEC
meeting orAugust 31, 2011.1d. at § 35. According to the meetingnutes the BEC member
allegedly stated th&idders Notice 2 shouldever have beeissued because it fawatone
Bidder—presumably CPS-and excluded the other twenty biddeld. As a result, the BEC
allegedly reviewed the submitted bids based on the originakRpieference” for biometric
verification. Id.  36. AllPay and CPS received scores above 70%varginvited to give oral
presentationsid. During or after the oral presentatiorisg BEC allegedly reversed course
again and applied the standard in Bidders Notice 2’s iegurometric verification.Id. Y 38.
Accordingly,AllPay’s scoredecreasetb 58.68%while CPSs score increaset 82.44%.1d.

All bidders butCPSwere disqualified.ld. The BEC recommenddtatCPS be awarded the



contractand the BAC acceptatierecommendationld. § 40. Te tender was granted @S
on January 17, 2012nhd he contract betwee@PSand SASSA was executed on February 3,

2012. Id.

iii.  Net 1's Allegedly Improper Efforts to Secure 8&SSAContract

Plaintiff alleges that Net 1 engaged in activities that “unfairly influenced the outcome of
the SASSA tender procedbys creating a substantial threat of regulatory scrutiny and/or
invalidation of the contract.Id. § 42. Plaintiff points tofour professional and/or personal
relationships involving parties related to CPS and SA8BAallegedlycreated conflicts of
interest in the tender process and “contributed to SASSA’s decision to skew theoRE$S pr
favor of CPS.Id. | 43.

First, Plaintiff points to the involvement dflichael Hulley (“Hulley”), whofor an
unidentified period of time haservedas South African President Jacob Zuma'’s legal advisor
and personal lawyend. § 42(a). Plaintiff and Defendants contentiously dispute whether, before
the 2011 tender, Hulley wastained byCPS or SASSAo0 advise thenon settling the lawsuits
between the two paes. According to Plaintiff, before the 2011 tender process, CPS allegedly
retainedHulley in an effort to settle litigation initiated 3P Sagainst SASSA relating to an
earlierSASSAtender process canceled in 2008. Once the 2011 tender process be@#5’s
lawsuits against SASSwere allegedlwithdrawn andSASSA allegedly hiredHulley as an
advisorfor thetender Id. Plaintiff also contends “upon information and beligfitCPS made
payments to Hulley but does not specify vat&CP Spaid Hulley or why these payments were
made Id. 1 5.

Conversely, Net 1 contends that Hulley advised SAS®RACPS, on settling CPS’s

lawsuits. SeeDef.’s Mem. at 8. AVlail & Guardianarticleattached by Net 1 to itdotion to



Dismissthe Amended Complaint, states thdulley played a complex dual role in the [2011
tender]process, which apparently had him first advising SASSA on how to settle a rash of law
suits with[CPS]and then switching to a new role in which he . . . providigahmercial,

financial, and legal advice’ to the agency.” Declaration in Support of Def.’s Motiorsitoi$>
(“Hillebrecht Decl.”) Ex. B. Belamartbld Mail & Guardianthat Hulley was brought ibefore

the tender “in an attemply SASSA to settle lawsuits againstbtought by CPSId. Belamant
further cescribed Hulley’sole on behalf of SASSAn the tender process“managing] the

existing law suits between CPS and SASSA with a view to settling thém.

SecondPlaintiff alleges that CPS madeconditional offer of 20% of its SASSA contract
to Mosomo Investment Holdings (“Mosoi)@ a company that had extensive links to Tokyo
Sexwale, the Minister of the South African Department of Human Settlerheits. Compl. |
5, 42(b). Although the Comaint is not entirely clear, two different linkages are described
between Minister Sexwale and the SASSA contr&atst, according to Plaintiff, Mosomaas
run by an individual—who Plaintiff does not identify by name—who was formerly the head of
corporateinance at a comparyalso not identified by nameestablished by Minister Sexwale.
Id. § 42(b). Seconga directorgeneral oMinister Sexwale’s Department of Human Settlements,
Thabane Zulu (“Zulu”), was a member of the BAC for the 2011 tenderThe implication,
presumably, is that Minister Sexwale used the influence he had over the BAC thi®ugh hi

underling, Zulu, to steer the contract to Mosomo, a company run by another of his underlings.

8 As explained by Net the South African government requires companiemdst diversity initiatives, including
requring thata certain percentage atompanys ownershipbeby Black South Africans Def.’s Mem. at 8 n.5.
Mosomo presumablgualified as a company owned by Black South Africans.

" The Department of Human Settlemeista department within the governmeri South Africa dedicated to
ensuring South Africans have access to hous8eghttp://www.dhs.gov.za/content/overvidiast visited
Septembef 6, 2015).



Third, as reported iMail & Guardian Norman Arendsehe chair of the BAC for the
previous tender process canceled in 2008, allggeds offered an “open chequebook bribe” by
someone—-again not identified by Plaint#-claiming to represent CP3d. § 42(c) The
Amended Complaint does not allege when tharafhs made othat Mr. Arendse played any
role in the 2011 tender process.

Fourth, an individual identified as “Ms. Nhlapo,” who was alleged to have heen
member of the BEC for the 2011 tender process, purportedly failed to didwbsiee
previouslysaton the board ofn entity called Reflective Learning Resouragth an individual
identified as Mr. Yako,” who was alleged to have been the director of “one of CPS’s business
partners. Id. § 42(d). The CPS business partner for which Mr. Yako pugatly served as
director is not identified in the Amended Complaint.

iv.  Net 1's Allegedly False and Misleading Statements

Plaintiff assertshatNet 1'sallegedmisrepresentations began when Net 1 announced
SASSA's tender was awarded to CPS but failed4oldse that Net 1 “faced a material risk of
regulatory scrutiny and invalidation of the contract,” on which Net 1 depended for aafsiiddst
portion” of its revenuehecause Defendanfailed to disclose in its announcemethsat (1)the
criteria for theRFP was changed days before the bidding deadline to ensure CPS was the only
gualified bidder, and (2) CPS engaged in conduct intended to improperly influence SAESA a
the bidding procesdd. 11 4, 45.According to Plaintiff, Defendants’ statemendgscussed in
detail belowwere materially misleading as a result of their failure to disclose the above
information. Id.

On January 18, 2012, Net luesl a press release announcing CPS “received a Letter of

Award from [SASSA] for the provision of payment services for social grant$ af 8buth



Africa’s nine provinces for a period of five years” and qud&ethmant as saying “[o]ur
biometric UEPS/EMV technology has enabled us to provide SASSA with a compreheonsive
effective solution for the paymeaf approximately fifteen million monthly grants to ten million
recipients in rural and urban areas . . 1d” { 44; Hillebrecht Decl. Ex. IThe samealay,the
investment house Janney Montgomery Scott LLC issued a buy rating on Net 1 stqeicat
target of $15. Am. Compl. T 4@&\ daylater, on January 19, 2012, Robert W. Baird & Co.,
another investment advisor, issued an outperform rating for Net 1 stock at anget®t&$12.

Id.

On February 6, 2012, in anethpress releas&let 1 announced that CPS “has signed a
contract and service level agreement with [SASSA] in terms of the award of thieahati
payment tender as announced on January 17, 20d.21°47; Hillebrecht Decl. Ex. J.

On February 8, 2012, AllPay filed suit in the High Cdtnital level court)of South
Africa against multiple parties including SASSA and CPS, seeking to settlasidentract
awarded to CPSAm. Compl. 1 48; Hillebrecht Decl. Ex. ®ne day later, w February 9,

2012, Net 1 filed its quaatly Form 10-Q with the SEC for the period ending December 31,
2011,signed by Belamant and Kotz&m. Compl. 1 48; Hillebrecht Decl. EK. In the 109,

Net 1disclogdthat on the previous day, February 8, 2012, AllPay “filed an application” in the
“High Court of South Africa seeking to set aside the award of the SASSA tender {046&#S
that CPS was named as a respondihtNet 1 asserted that “[a]s a respondent, we are entitled
to oppose the application, and we intend to do so” but disclosgfiphallPay’s challenge is
successful the contract could be set asiditillebrecht Decl. ExF. Net lalsodisclosed that
“[wlhen SASSA publicly announced the award of the tender to us in January 2012, ittstated

it had conducted the tender incacdance with all relevant legislation. While we also believe



this to be the case, we cannot predict when the proceeding will be resolved or dteultim
outcome.” Id. In the samd0-Q,Net 1noted that theontract with SASSA increased Net's 1
“dependence on our pension and welfare business while also reducing [its] gpaaigmns, at
least in the near terndnd identified SASSA as its largest customnielk.

On May 10, 2012, Net 1 filed itguarterlyForm 10-Q with the SEC for the period ending
March 31, 2012, signed by Belamant and Kotze. Am. Cofirg®, Hillebrecht Decl. Ex. K.

The May 10 Form 1@ providedmore detail®n how the SASSA contract would be
implemented.ld. The 10Q also reportethat the High Counvasscheduled todmar AllPay’s
challenge to the SASSA contramt May 29, 2012vith a decision expected a few weeks later
Hillebrecht Decl. Ex. K.Net 1 explained in the 1Q-that anypartymay seek leave to appeal the
High Court’s decision buif leave is granted, the appeals process could take several mighths.
In the same XD, Net 1 disclosedhat it“paid certain of our executives and key employees
special bonuses of $5.4 million [USD] (ZAR $41.8 million) in recognition of their contabsiti
to the compilation of the successful SASSA tender, the development of the new tedsnahabi
the support provided for the implementation of the tender award.” Am. CHmf|.Hillebrecht
Decl. Ex. K. On May 18, 2012, Janney Montgomery Scott LLC reiterated its buy rating for Net
1 stock. Am. Compl. { 51.

On August 23, 2012, Net 1 filed imiarterlyForm 16Q with the SEC for the period
ending June 30, 2012, signed by Belamant and Kdtz¢] 52; Hillebrecht DeclEx. L. The
August 23 Form 1@ reportedhatthe High Court heardllPay’s challenge at a hearing that
took place from on May 29 through 31, 20&8dthatNet 1expected a decision to be reached
“during the first quarter of fiscal 2013.Hillebrecht Decl. Ex. L. Net 1 reiteratéloe appeals

processand again disclosdtiat it“cannot predict when the proceeding will be resolved or its



outcome.” Id. The August 23 Form 10-Q also disclosed that*SASSA contract has resulted

in higher revenues from SASSA during the fourth quarter of fiscal 2012.” Am. Cosdl.

v. Disclosure of the High Court’s Decision

On September 12, 201Ret lissued a press release entitled “Net 1: Court Grants Leave
to Appeal.” Hillebrecht Decl. Ex. H In the Ress Releas@&let 1disclosed that the High Court
issued a decision on August 28, 2012, holdimgt the tender process followed by SASSA was
illegal and invalid, but that the award of the tender to CPS would not be set aside efodeher
remairs valid.” Id. The press release also disclosed that the High Qoamted CPS and
SASSA leave to appeal the ruling that the tender process was illegal and amehbitko granted
AllPay leave to appeal the ruling that the contract between SASSA anghORIf not be set
aside® 1d. In the press release, Neegplained that the appeal could take several months and
that Net 1 “cannot predict when the proceeding will be resolved or its ultimate outclaime
Net 1 confirmedhat the appeal processdies not interrupt Net 1's right to continue with the
executionof the contract with SASSA.d.

Plaintiff contends that Net 1's September 12, 2012 press release was distribuied only
South Africa. SeePl.’s Opp’n Mem. at 7.Therefore Plaintiff allegesthat the first timeéNet 1
investordearned othe High Court’s decisiothat the SASSA tender process was “illegal and
invalid” wason November 8, 2012, two months after the August 28, 2012 decision was issued,
in Net 1's Form 10-Q for the period ending September 30, 2012. Am. Compl. 1 54; Hillebrecht
Decl. Ex. R. TheNovember 8 1@ statel that “on August 28, 2012, the High Court ruled that

our contract with SASSA remains valid and will not be set aside [but that]: (igrttler process

8 The parties’ appesbf the High Court’s rulings were hehloy the South African Supreme Court of Appeal.
Hillebrecht Decl. Ex. D.On March 27, 2013, the Court of Appeal reversed the High Court’s decigsidowamd the
tender proceswasproper. Id.

10



conducted by SASSA was illegal and invalid; (2) the award of the tender to us i$ axitise
and (3) the CEO of SASSA and SASSA, together with us, were ordered to pay costs.”
Hillebrecht Decl. Ex. R. Net alsodisclosedhat SASSA and CP®/ere granted leavi® appeal
“the ruling that the tender process was illegal and invalid as well as thedestandthat

AllPay was alsgrantedleave to appeal the ruling that the award of the tender by SASSA to
CPS should not be set asidéd. TheNovember 8.0-Q reiteratel that Net 1 could ngiredict
when theappellateproceeding wouldbe resolved or its ultimate outcomiel.

Plaintiff alleges that “Net 1 shares fell from $8.87 to $8.39, a decline of over 5%” and on
the following trading day “declined to $8.25 . . . and continued its descent thereafter, hitting
$7.77 by the end of the month.” Am. Compl. 1 55. The Amended Compl&shadtallegethe
exact date thdeclineoccurred.ld. In Plaintiff's Oppositionto Net1’'s Motion to Dismiss,
Plaintiff stateghatNet 1's stock price declined upon the November 8, 2012 disclosure and
elaborated that “[b]y the end of November, Net'’s [stolck price had falleto $7.77.” Pl.’s
Opp’n Mem. at 7 (citing Am. Compl. { 55).

vi. Disclosure otheRegulatory Investigations

On December 4, 2012, Net 1 filed a Form 8-K with the SEC announcintp¢iais.
Department of Justice (“DOJ"), the SEC, and the Federal Bureau of Intiestig&BI”) were
investigatingvhetherNet 1 committed “any criminal misconductaonnection with the SASSA
tender process.” Am. Compl. { 58he 8K states:

On November 30, 2012, we received a letter from the U.S.
Department of Justice, Criminal Division (the “D0OJ”) informing us
that the DOJ and the Federal Bureau of Investigation have begun an
investigation into whether Net 1 UEPS Technologies, Inc. and its
subsidiaries, including their officers, directors, employees, and
agents (collectively, “Net 1”) and other persons and entities possibly

affiliated with Net 1 violated provisions of the Foreign Corrupt
Practices Act and other U.S. federal criminal laws by engaging in a

11



scheme to make corrupt payments to officials of the Government of
South Africa in connection with securing a contract with the South
African Social Security Agency to provide social welfare and
benefits payments and also engaged in violations of the federal
securities laws in connection with statements made by Net 1 in its
SEC filings regarding this contract. On the same date, we received
a letter from the Division oEnforcement of the Securities and
Exchange Commission (the “SEC”) advising us that it is also
conducting an investigation concerning our company. The SEC
letter states that the investigation is a 4poiblic, factfinding
inquiry.

Id.; Hillebrecht DeclEx. A. Plaintiff alleges that Net 1 has spent $10 million
defending the investigation&am. Compl. § 56.
On the same day, December 4, 2012, Net 1 shares allegedly declined $4.62

per sharenearly 59%, and closed at $3.22 per shidley 57.

vii.  The Constutional Court’s Decisiorand Net 1's Disclosure
On November 29, 2013, the Constitutional Court ruled that the tender process by which

SASSA awarded the contract to CPS was “constitutionally invalid” but “suspended the
declaration of invalidity pending a determination of a just and equitable remiedyf 59. The
Constitutional Court explained that the Bidders Notice 2 “reduced the numbeblef mds to
one, rendering the process entirely uncompetitive and obviating any true, coveparati
consideratin of costeffectiveness.”ld. { 60;Hillebrecht Decl. Ex. E. The Constitutional Court
also explained that:

deviations from fair process may themselves all too often be

symptoms of corruption or malfeasance in the process. In other

words, an unfair prass may betoken a deliberately skewed

process. Hence insistence on compliance with process formalities

has a thredold purpose: (a) it ensures fairness to participants in the

bid process; (b) it enhances the likelihood of efficiency and

optimality in theoutcome; and (c) it serves as a guardian against a
process skewed by corrupt influences

Am. Compl. § 43.

12



Plaintiff alleges that th€onstitutional Courtissued a scathing opinion in which it
acknowledged evidence of CPS’ improper conduct; and ruled that the SASSA tendes proces
was constitutionally invalid due primarily to the last minute RFP change$ witlated
regulatory proceduré.ld. § 10. Conversely, Net 1 contends that the Constitutional Court made
no findings that CPS acted unethically or corrup®geDef.’s Mem. at 9 n.Tciting Hillebrecht
Decl. EX.S).

On April 17, 2014, the Constitutional Court invalidated the SASSA contract and ordered
the South African government to open a new tender for the distribution of social wgplfauts.

Am. Compl.§ &; Hillebrecht Decl. ExS. On the same day, Net 1 filed arkBannouncing the
Constitutional Court’s decisionAm. Compl. 1 62. According to Plaintiff, “[o]n news of the
Constitutional Court’s decision [Net 1's] shares fell $3.34, a one day decline of over R8%.”

61 Plaintiff again fails to explicitly identify the date of the decline.

B. Procedural Background
On September 3, 201Baniel Elsteinindividually ard on behalf of purchasers and those

that otherwise acquired Net 1 securities between August 27, 2009 and November 27, 2013, filed
a Complaint against Net 1, Belamant and Kotze. Doc. 1. On July 23, 2014, this Cadt deni
Daniel Elsteirs andRuhama Lipow’snotion to be appointgdint lead plaintifs. Doc. 20. The
CourtinsteadappointedRuhama Lipowindividually asthelead plaintiff. Id. On September 22,
2014, Plaintiff filed an Amended Complaint against Net 1, Belamant, and Kotze. Dokt 21.
conferencéheld before this Court on November 25, 2014, Net 1 was granted leave to file a
Motion to Dismisshe Amended Complaint. On January 16, 2015, Net 1 filed a Motion to

Dismiss thisactionin its entirety Doc. 28.

13



[I. Legal Standard

A. Rule 12(b)(6) Motionsto Dismiss: General Legal Standard

When ruling on a motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6),
the court musaccept all factual allegations in the complaint as true and draw all reasonable
inferences in the plaintiff's favorNielsen v. Rabin746 F.3d 58, 62 (2d Cir. 2014). The court is
not required to credit “mere conclusory statements” or “threadbare recithks eletments of a
cause of action.’Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citirgell Atl. Corp. v. Twombly
550 U.S. 544, 555 (2007)3ee also idat 681 (citingTwombly 550 U.S. at 551). “To survive a
motion to dismiss, a complaint must contain sufficient factual matter . . . to ‘statmdcizlief
that is plausible on its face.’ld. at 678 (quotingwombly 550 U.S. at 570). A claim is facially
plausible “when the plaintiff pleads factual content that allows the court totdea@asonable
inference that the defendant is liable for the misconduct alledgdd(titing Twombly 550 U.S.
at 556). More specifically, the plaintiff must allege sufficient facts to showér@an a sheer
possibility that a defendant has acted unldifu Id. If the plaintiff has not “nudgedgi
claims across the line from conceivable to plausible, [the] complaint must be @@rhiss
Twombly 550 U.S. at 570pgbal, 556 U.S. at 680.

The question in a Rule 12 motion to dismiss “is not whetheaiatgf will ultimately
prevail but whether the claimant is entitled to offer evidence to support the .Elatailshs for
Justice v. Nath893 F. Supp. 2d 598, 615 (S.D.N.Y. 2012) (quoWriitager Pond, Inc. v. Town
of Darien 56 F.3d 375, 278 (2d Cir. 1995)). “[T]he purpose of Federal Rule of Civil Procedure
12(b)(6) ‘is to test, in a streamlined fashion, the formal sufficiency oflthetif’s statement of
a claim for relief without resolving a contest regarding its substantive nieaits, ‘without

regard for the weight of the evidence that might be offered in support of Placiéffss.

14



Halebian v. Bery644 F.3d 122, 130 (2d Cir. 2011) (quoti@bpbal Network Commc’ns, Inc. v.

City of New York458 F.3d 150, 155 (2d Cir. 2006)).

B. Heightened Pleading Standard under Rule 9(b) and the PSLRA

Beyond the requirements of Rule 12(b)(6), a complaint alleging securéies$ ftust
satisfy the heightened pleading requirementh®Federal Rule of Civil Procedure 9(b) and the
Private Securities LitigatioReform Act of 1995 (“PSLRA”) by stating the circumstances
constituting fraud with particularitySeee.g, ECA & Local 134 IBEW Joint Pension Trust of
Chicago v. JP Morgan Chase ¢8653 F.3d 187, 196 (2d Cir. 2009) (citimgllabs, Inc. v.
Makor Issues & Rights, Ltd551 U.S. 308, 319-20 (2007)%pecifically, Rule 9(b) requires that
asecurities fraud claim based on misstatements must identify: (1) the allegediylént
statements, (2) the speaker, (3) where and when the statements were mgjeviandhe
statements were fraudulerfbee, e.g Anschutz Corp. v. Merrill Lynch & Co., In&90 F.3d 98,
108 (2d Cir. 2012) (citingRombach v. Chan@55 F.3d 164, 170 (2d Cir. 2004Put another
way, Rule 9(b) ‘fequires that a plaintiff set forthe who, what, when, where and how of the
alleged fraud.”SeeU.S. ex rel. Kester v. Novartis Pharm. Coi28 F. Supp. 3d 242, 251-52
(S.D.N.Y.2014). Like Rule 9(b), the PSLRA requires that securities fraud complaints
“specify’ each misleading statent,” set forth the reasons or factual basis for the plaintiff's
belief that the statement is misleading, and “state with particularity facts gisentp a strong
inference that the defendant acted with the required state of nilafd Pharms., Inc. v.
Broudq 544 U.S. 336, 345 (2005) (quoting 15 U.S.C. 88 48n){1), (2));see also, e.g.

Slayton v. Am. Express, C604 F.3d 758, 766 (2d Cir. 2010).

15



C. External Documents

“When presented with a motion to dismiss pursuant to Rule 12(b)(6), therGayurt
consider documents that are referenced in the complaint, documents that thésplelietif on
in bringing suit and that areither in the plaintiffshossession or that the plaintiffs knew of when
bringing suit, or matters of which judicial noticeaynbe taken.”Silsby v. Icahn17 F. Supp. 3d
348, 354 (S.D.N.Y. 2014xiting Chambers v. Time Warner, In282 F.3d 147, 153 (2d Cir.
2002)),aff'd sub nom., Lucas v. IcahNo. 14 Civ. 1906, 2015 WL 3893617 (2d Cir. June 25,
2015)(summary order)seealso DiFolco v. MSNBC Cable L.L.&G22 F.3d 104, 111 (2dilC
2010). To be incorporated into the compldaptreference’;the [cJomplaint must make a clear,
definite and substantial reference to the documemM®sdos Chofetz Chaim, Inc. v. Vill. of
Wesley Hills 815 F. Supp. 2d 679, 691 (S.D.N.Y. 2011) (internal quotation marks and citation
omitted). The Court may also “take judicial notice of public disclosure documents that must be
filed with the Securities and Exchange Commission (“SEC”) and documents thabd&ation
the adequacy’ of SEC disclosures and are ‘public disclosure documents required’by law
Silsby 17 F. Supp. 3d at 354iting Kramer v. Time Warner, Inc937 F.2d 767, 773-74 (2d Cir.
1991));see also In re Bank of Am. AIG Disclosure Sec. |.®80 F. Supp. 2d 564, 569-70
(S.D.N.Y.2013),aff'd, 566 Fed. App’x 93 (2d Cir. 20143ummary order)

Net 1 attachethe South African High Court, Court of Appeal, and Constitutional Court
decisionstwo press releases from Netahd an article fronthe South African internet
publication,Mails & Guardian to its motion talismiss SeeHillebretch ExsB, C, D, E|l, J,S.
The Amended Complaintites and relies othe South AfricardecisionsseeAm. Compl. 1 54,
59, 62,and thereby incorporates them by referengglicial noticemay also be takeof these

decisions.SeeGlobal Network Comms, Inc. v. City of New Ya@®&8 F.3d 150, 157 (2d Cir.
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2006) (“A court may take judicial notice of a document filed in another court not fautheof
the matters asserted in the other litigation, but rather to establish the fadt éfigaton and
related filings.”). Thus, the Court will consider the South African csutecisionsn deciding
the present motionThe Januaryt8 and February 6, 2012 press releases from Net 1 are also
cited to and relied on in the Amended Complaint, and thus, will also be considered. Am. Compl.
19 44, 47Hillebretch Exsl, J. TheAmended Complairglso citedo and relies on thilail &
Guardianarticleregarding Hulley'salleged involvement witBASSAandCPS and is,
therefore, incorporated by referenc®eAm. Compl. 1 42(g)see alsdHillebrecht Decl. ExB.
Lastly, he Amended Complaint also refers to various FornQ$@nd Form 8-Kdiled by Net 1
with the SEC.SeeAm. Compl. 117, 48, 49, 52, 54, 56, 6Net 1 attachesxcerptsof theseand
other SEC formgsfiled by Net 1with the SECbut not referenced in the Amended Complaint, to
its motion to dsmiss SeeHillebrecht Decl. Exs. A, F, K, L, N, O, Q. This Court will consider
documents filed with the SE@ deciding the instant actiorSeeSilsby 17 F. Supp. 3dt 354.

Plaintiff andNet 1bothattachGooglefinance historical data containing the daily closing
share price foNet 1during the class peridd their respective motiondillebrecht Decl. EX.
M; Declaration in Support of Pl.’s Opposition to Def.’s Motion to Dismi§€xr¢ss Decl) Exs.
A, B. Snce theAmended Complainteferences the alleged decrease in stock price as a result of
Net 1's alleged misrepresentations and omissggese.g, Am. Compl{ 16, these documents
arealso incorporated by reference.

Net 1 attaches two documents to its motion to dismiss that Plaintiff cergendot part
of the recordthe August 28, 2012 Robert W. Baird & Co. Research Reporthe September
2012 Net 1 Press ReleasgeeHillebrecht Decl. Ex. G, H; Pl.’s Opp’Mem.at 3, 7. While a

stock ratingssued by Robert W. Baird & Co. in January 204 2efeenced in the Amended
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Complaint,seeAm. Compl. T 46, the August 28, 2012 research report isSexHillebrecht
Decl. Ex. G The September 2012 Press Release isralsceferenced or relied on by the
Amended Complaintld. Ex. H. However, “[m]atters of which judicial notice can be taken
include press coverage establishing what information existed in the public domam pkniods
relevant to the plaintiffs’ claims.Def.’s Mem. at 3 n.3see alsdn re Bank of Am. AIG
Disclosure Sec. Litig980 F. Supp. 2dt570(“the District Court simply took judicial notice of
Appellees’ exhibits for the purpose of establishing that the information in tlmesalocuments
was publicly available.”fciting Staehr v. Hartford Fin. Serv. Grp., In&47 F.3d 406, 425-26
(2d Cir. 2008)). Accordingly, this Coumaytake judicial notice of thAugust 28, 2012
research report arfseptember 201RPress Release.
11, Discussion

Section 10(b) of the Exchange Act prohibits using or employing, “in connectionhgith t
purchase or sale of any security. any manipulative or deceptive device or contrivance,” 15
U.S.C. § 78j(b), while SEC Rule 10b-5, promulgated thereunder, creates liabilityesoea p
who makes “any untrue séanent of a material fact or . . . omit[s] to state a material facin
connection with the purchase or sale of any securityfe OSG Sec. Litig971 F. Supp. 2d
387, 397 (S.D.N.Y. 2013) (quoting 17 C.F.R. 8 240.10b-5 (1951)Xktdte a private civil claim
under Section 10(b) and Rule 10b-5, a plaintiff must plead that: (1) the defendant made a
material misrepresentation or omission, (2) with scientera wrongful state of mind, (3) in
connection with the purchase or sale of a security, and (4) that the plaireiff oelithe
misrepresentation or omission, thereby (5) causing economiclusg, 544 U.S. at 341-4Zee
also, e.g.Lattanzio v. Deloitte & Touche LLB76 F.3d 147, 153 (2d Cir. 200Ralnit v.

Eichler, 264 F.3d 131, 138 (2d Cir. 2001\let 1contendghat Plaintiff faik to adequately plead
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actionableomissiors, a strong inference of scienter, dondscausationand therefore, the action
must be dismissedDef’s Mem.at 5, 15, 22.
A. Section 10(b): Scienter

“[W]hile 8 10(b) has been described and may have been contemplated as a ‘catchall’
provision, ‘what it catches must be fraudI#i re Livent, Inc. Noteholders Sec. Litig51 F.
Supp. 2d 371, 413 (S.D.N.Y. 2001) (quoti@giarella v. U.S.445 U.S. 222, 234-35 (1980)).
Section 10(b) and Rule 1@require plaintiffs to allege a state of mind demonstrating “an intent
to deceive, manipulate or defraud,” also known as scie@anino v. Citizens Utils. Cp228
F.3d 154, 168 (2d Cir. 2000) (cigrernst & Ernst v. Hochfelde®25 U.S. 185, 193 n.12
(1976));see also, e.gln re Philip Servs. Corp. Sec. Litj®d83 F. Supp. 2d 463, 469 (S.D.N.Y.
2004). To satisfy the PSLRA'’s pleading requirements for scienter, a planuistf allege facts
with particularity that would give rise “to a strong inference that the defendaa with the
required state of mind.”"ECA 553 F.3d at 198 (quoting 15 U.S.C. § ZBb)(2)(A)) (internal
guotation marks omitted). As Supreme Court precedent dictates, a “strong elfehana@
defendant acted with a certain intent is one that is “more than merely plausibésonable--
must be cogent aratt least as compelling asy opposing inference of nonfraudulent intent.”
Tellabs 551 U.S. at 314 (emphasis added). This inquiry goes beyond the ordinary Rule 9(b)
framework and requires courts to consider “not only inferences urged by thefplainkut also
competing inferences rationally drawn from the facts allegédl.”

A plaintiff may establish scienter by alleging facts that either (1) show thaeteedint
had both the “motive and opportunity” to commit the alleged fraud, or (2) “constitute strong
circumstantial evidence of conscious misbehavior or recklessne€#\’'553 F.3d at 19&ee

also Lerner v. Fleet Bank, N,A159 F.3d 273, 290-91 (2d Cir. 2006). The relevant inquiry for
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the Court s whethemall of the facts alleged, taken collectively, give rise tsteonginference of
scienter, not whether amydividual allegation, scrutinized in isolation, meets that stantiar.

re Magnum Hunter Res. Corp. Sec. Lit@p F. Supp. 3d 278, 291-92 (S.D.N.Y. June 23, 2014)
(citing Tellabs 551 U.S. at 322-23emphasis originalsee also ECA553 F.3cat 198 Medis

Inv. Grp. v. Medis Tech., Ltd586 F. Supp. 2d 136, 141 (S.D.N.Y. 2008h order to determine
whether a complaint has adequately pleaded scienter, a court should examitteedthcts
alleged collectively orHolistically (without parsing individual allegations), and take into
account any inference concerning scieateupporting or opposing—which can be drawn from
the complaint), aff'd, 328 FedApp'x 754 (2d Cir. 2009summary order) “According to the
Supreme Court, the critical inquiry f$w]hen the allegations are accepted as true and taken
collectively, would aeasonable person deem the inference of scienter at least as strong as any
opposing inference?If so, then scienter has been adequately plealdeabt, the case may be
dismissed. Medis Inv.Grp., 586 F. Supp. 2d at 14titing Tellabs 551 U.S. at 326).

“When the defendant is a corporate entity . . . the pleaded facts must creatg a stron
inference that someone whose intent could be imputed to the corporation acted with #ite requi
scienter.” Teamsters Local 445 Freight Div. Pension Fund v. Dynex Capital38& F.3d 190,
195 (2d Cir. 2008). Thénost straightforward way to raise such an inference for a corporate
defendant” in most cases is “to plaatbr an individual defendant,” howevehere may be
some instancesherea plaintiff may alleg scienter as to a corporate defendant without also
alleging scienter as to an individual defendddt; Vining v. Oppenheimer Holdings In&No. 08
Civ. 4435 (LAP), 2010 WL 3825722, at *12 (S.D.N.Y. Sept. 29, 2Q1®plaintiff canraise an
inference of corporate scienter by establishing scienter on behalf of an emplby acted

within the scope of his employment(titernal citation omitted). “A strong inference of
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corporate scienter may also be appropriate ‘where a corporate statement isrt&aninrapd
dramatic that it would have been approved by corporate officials sufficiently &dgedble
about the company to know that the announcement was false& Gentiva Secs. Litig932 F.

Supp. 2d 352, 384 (S.D.N.Y. 2013) (citiWning, 2010 WL 3825722, at *13

I.  Motive and Opportunity

“A complaint has sufficiently alleged ‘motive and opportunity to commit fraud’ if it
pleads facts showing that the defendant ‘benefited in some concrete and pergdraivibe
purported fraud.” Van Dongen v. CNinsure In®@51 F. Supp. 2d 457, 468 (S.D.N.Y. 2013)
(quotingNovak v. Kasak216 F.3d 300, 307-08 (2d Cir. 2000y)\hile “the opportunity to
commit fraud is generally assumed where the defendant is a corporation or eocoffaret; id.
(collectingcases)general motives common to most corporate officers do not constitute “iotive
for the purpose of establishing scientBICA 553 F.3d at 198. Therefore, the desire for the
corporation to appear profitable and the desire to keep stock prices lnighease officer
compensation do not suffice to establish a motivan Dongen951 F. Supp. 2dt468 (citing
Novak 216 F.3d at 307). There does not seem to be a dispute that the Individual Defendants, by
virtue of their positions at Net 1, had the opportunity to commit fraud. What is disputed,
however, is whether the Individual Defendants had the requisite motive.

Plaintiff allegesthatthe fact that Net 1 executivescluding Belamant and Kotze,
received “massive monetary awards for their raglesecuring the SASSA contract,” establishes
their motive to defraud investors regarding the SASSA cont&etl.’s Opp’'n Mem. at 16-17,
Am. Compl. 1 49; HillebrediDecl. Ex. K. However, “incentive compensation can hardly be the
basis on which an allegation of fraud is predicatdeiCA 553 F.3d at 20{citing Acito v.

IMCERA Grp., Inc.47 F.3d 47, 54 (2d Cir. 1995Van Dongen951 F. Supp. 2dt 468 (citing

21



Novak 216 F.3d at 307). “If scienter could be pleaded solely on the basis thataite$ewdre
motivated because an inflated stock price or improved corporate performance waddencr
their compensation, virtually every company in the United States that expesia downturn in
stock price could be forced to defend securities femtidns” ECA 553 F.3d at 201c{ting
Acito, 47 F.3d at 54)in re Axis Holdings Ltd. Secs. Litjgt56 F. Supp. 2d 576, 593-94
(S.D.N.Y. 2006)“the law is clear that the desire of individual defendants to keep their jobs or
increase their compensation byifecially inflating stock price is not sufficient to establish
motive.”); see also In re JP Morgan Chase Secs. Li863 F. Supp. 2d 595, 622 (S.D.N.Y.
2005) (finding allegations that the individual defendants defrauded JPM Chase stearetwol
receive multimillion-dollar performance based bonuses were “deficient, as they involve motives
that are generally possessed by most corporate directors and officlst8over, Defendants
assert that part of the bonuses paid to the executives, including the Individualddésemere
paid inrestricted stockhat vested in February 2013eeDef.’s Mem. at 17 n.12 (citing
Hill ebrecht Decl. Ex. Q). This fact counsels against finding motive to defraud for tsamsea
First, Defendants accemdonuses paid in part in stodk&spite the fact that the tender process
was allegedly improper, and therefosabject to invalidation SecondDefendants retained
these sharesSee In re MRU Holdings Sec. Litig69 F. Supp. 2d 500, 516 (S.D.N.Y. 2011)
(“retention d shares . . . [is] inconsistent with the allegation that [defendants] harbored
information that the Company’s financial health was in grave jeopardy&riiait quotation
marks and citatianomitted).

To get around this weflettled principle, Plairffiattempts to characterize these bonuses
as going beyond the “usual financial incentive arrangements of compensatidrmbase

company’s earnings,” which courts outside of the Second Circuit have found “may Iwkeoeohs
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among other facts to show sdien” Pl.’s Opp’nMem. at 16 (citingAldridge v. A.T. Cross

Corp., 284 F.3d 72, 83 (1st Cir. 2002) and othé&r®laintiff relies on only two decisions from
this district. See idat 16 n.8. However, this reliance is unavailindgieTh re ITT Educational
Servicescourt never decided whether the plaintiff adequately plead sciesgemn re ITT Educ.
Services, Inc. Sec. and Shareholder Derivatives LBBO F. Supp. 2d 571, 581 (S.D.N.Y. 2012)
(finding “no wellplead actionable misstatementsyould [therefore]be impossible for the

Court to conclude that the Compliantfficiently alleges scienter.”). THe re Wellcare
Management Group, Inc. Sedies Litigation 964 F. Supp. 632 (N.D.N.Y. 1997) decision is
similarly unhelpfulto Plaintiff. Other courts in this Circuitave questioned the decision in light
of the Second Circuit’s decision Actito. Seeln re Donna Karan Int'l Secs. Litig97 Civ. 2011
(CBA), 1998 WL 637547, at *19 (E.D.N.Y. Aug. 14, 1998) (“To the exterttttaWellcare
decision can be understood to find a motive to commit fraud based solely upon the existence of
incentive compensation, it appears ingistent with the Second Circigtdecision imcito.”).

Theln re Axis Gipital Holdingscourt alscexplainedthat theWellcare“court noted that it could
not ‘sustain the plaintiffstlaims on the basis of motive if scienter rests solely on the fact that

individual defendants stood to benefit by way of employment incentives,” but negsstii@lind

9 Other courts in this district have found that reliancélinidge v. A.T. Cross Corp284 F.3d 72 (1st Cir. 2002) is
misplaced because “the First Circuit, contrary to controlling SecomdiCauthority, deems ‘selhterested
motivation of defendants in the form of saving their salaries or jolidéBce of s@nter.” In re Omnicom Group,
Inc. Sec. Litig.No. 02 Civ. 4483 (RCC), 2005 WL 735937 at 12 D.N.Y.Mar. 30, 200}, see alsd-adem v

Ford Motor Co, 352 F Supp 2d 501, 525%.D.N.Y.2005, aff d, 157 Fed App’x 398(2d Cir. 2005)(summary
order) Moreover, Plaintiff makes no allegations similar to those fourldnidge i.e., that Defendants were
motivated to engage in the alleged actions in order to save their jobs or fhengom
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motive sufficiently alleged because of other evidence of fraudulent ihté66 F. Supp. 2d at
594 (citing In re Wellcare Mgmt. Grp. Inc. Secs. Liti§64 F. Supp. at 639).

Plaintiff also contends that she sufficiently alleges Defendants’ motive to defraud
because Defendaritslearly . . . benefited from expanding its customer base for marketing pay
day loans and funeral policies” through the SASSA conti@eePl.’s Opp’'n Mem. at 26Am.
Compl. § 25 (Net 1 brazenly admits in its SEC filings that one tskosing the SASSA
contract is that itsbusiness strategy relies on our ability to leverage the social welfareen¢cip
cardholder base to provide them with additional financial and other serliees.cannot
successfully do this, we may not be able to grow our business and our financiahpeder
could suffer.”). However, the desire for a corporation to expand its customes laageneric
motive similarlypossessed by most corporations, and thus, is insufficient to plead scteter.

In re JP Morgan Chase Secs. Liti¢63 F. Supp. 2dt 619, 621 (Generalized allegations of
intent to maintain lucrative business relationships and to establish new ones do ntt set for
motive for scienter purposes.”).

BecausdPlaintiff alleges only genarimotives possessed by most, if not all, corporations,
the Court does not findhait Defendant®enefited in some concrete and personal way from the
purported fraud.”See Van Donge®51 F. Supp. 2d at 468 (quotiNgvak 216 F.3d at 307).
Therefore, Platiff has failed to maka sufficient showing that the Individual Defendants had a
motive to commit fraud.

ii.  Circumstantial Evidence

An inference of scienter alspay arise where a complaint sufficiently alleges that the

defendants “engaged in delibergtdlegal behavior . . . knew facts or had access to information

suggesting that their public statements were not accurate . . . or . . . failedidtnébmcation
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they had a duty to monitor.Novak 216 F.3d at 311. In order to establish scienter uthge
conscious misbehavior theory, Plaintiff “must show conduct by defendants thdiededdt
highly unreasonable and which represents an extreme departure from the stainolalidsry
care to the extent that the danger was either known to thedaeteor so obvious that the
defendant must have been aware of it’re Initial Pub. Offering Sec. Litig358 F. Supp. 2d
189, 216 (S.D.N.Y. 2004) (quotiralnit, 264 F.3d at 142) (internal quotation marks omitted).
To the extent that plaintiffs asséinat defendants had access to contrary facts, the complaint
must “specifically identify the reports or statements containing this informatldnat 574-75
(citing Dynex 531 F.3d at 196)Moreover, “[rlecklessness in the scienter context cannot be
merely enhanced negligencdri re JP Morgan Chase Sec. Liti@63 F.Sypp. 2dat 624;Medis
Inv. Grp., 586 F. Supp. 2d at 14¢ To properly allege recklessness, the plaintiff must plaad *
state of mind approximating actual intent, and not merelyghtened form of negligenc®.
(citing Novak,216 F.3dat312). “Where the plaintiff pleads scienter by conscious misbehavior
or recklessness rather than motithe‘strength of the circumstantial allegations must be
correspondingly greatér.Medis Inv.Grp., 586 F. Supp. 2dt 141-42(citing Kalnit, 264 F.3dat
142) see also In re Bayou Hedge Fund Liti34 F. Supp. 2d 405, 415 (S.D.N.Y. 2007) (noting
that “the strength of the recklessness allegations must be greater tharatteggatiors of
gardenvariety fraudandthe inference of recklessness must be at least as compelling as any
opposing mferences.”Yemphasis original)

The circumstantial evidence relied on by Plaintiff to establish Defendagesyed in
conscious misbehavior acted with recklessness fall into four categories: (1) Defendants’

positions at Net 1, {2hat the allegedly false and misleading statements related to Net 1's core
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operations? (3) the DOJ'sand SEC's investigations inddet 1'sactivitiesin the 2011 énder
processand (4) information disclosed in connection vitie AllPay litigation Howeverthe
first three of these four categories cannot servedependently establish scienter and the fourth
is insufficient as pled

Plaintiff claims that theéndividual Defendants had knowledge of #ilegedmaterially
false and misleading statements because ofbsitions at Net lseeAm. Compl. { 75, and
because the information at issuent tothe core oNet 1's business. Pl.’s OppMem.at 18.
However, to establish anference of scienter, Plaintifiust do more than allege that the
Individual Defendants had or should have had knowledge of certain facts contrary to their public
statements simply by virtue of their hitgvel positions.Seeln re Nokia Oyj (Nokia Corp.) Sec.
Litig., 423 F. Supp. 2d 364, 406 (S.D.N.Y. 2006) (holding that generalized allegations that the
individual defendants “knew, or should have knothat they were misrepresenting material
facts, based on their senior positiam$he company” are insufficient to establish scienter)
Johnson v. Siemens ASo. 09 Civ. 5310 (JG) (RER), 2011 WL 1304267, at *15 (E.D.N.Y.
Mar. 31, 2011) (finding that the lead plaintiff could not allege that the defendants engaged in
deliberatelyillegal behavior simply by virtue of their highvel positions, general
responsibilities, and their access to inside information) (internal citations omitt@olyrts in
this Circuit have long held that accusations founded on nothing more than a dééenda

corporate position are entitled to no weigh€ity of Brockton Retirement Sys. v. Avon Prod.,

10 As discussedhfra, the “core operations” theoaflows courts to draw an inference of scienter where the
misrepresentations and omissions allegedly made by defendznetabout their “core operationsSee In re
Wachovia Equity Sec. Litigr53 F. Supp. 2d 326, 353 (S.D.N.Y. 2Q1Hpwever, it is not cleathis theory has
survived the passage of the PSLRA. Here, Plaintiffalleges thabecause Defendants’ misrepresentations and
omissionsareabout the SASSA contraathich Plaintiff contends is essential to Net 1's success, and thernsfore,
properly categorized as part of Defendants’ “core operations,” scienteremiafetred Pl.'s Opp’n Mem. at 18.
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Inc., No. 11 Civ. 4665 (PGG) 2014 WL 4832321, at *19 (S.D.N.Y. 20d¢€l;also Bd. of
Trustees of City of Ft. Lauderdale Gen. Employees’ Ret. Sys. v.INs&0Be811 F. Supp. 2d
853, 873 (S.D.N.Y. 2011aff'd sub nom. Frederick v. Mechel OALY5 Fed App’x 353 (2d
Cir. 2012)(Summary Order)

Similarly, the “core operations” theory at most constitutes “supplemsupglort” for
alleging scienter but doemt independently establish scienteé8ee New Orlearismployees
Ret. Sys. v. Celestica, Ind55 Fed. App’x 10, 14 n.3 (2d Cir. 20 $ummary orderjdeclining
to decide whether the fact that the alleged misrepresentations related to tiuadese‘ore
operations” wasufficient on its own to establish scienter but noting that the concept that
“allegations of a compangcoreoperations . . . can provide supplemental support for allegations
of scienter, even if they canndtablish scientandependently” has support in the case)lasge
also In re Wachovia Equity Sec. Litig53 F. Supp. 2dt 353 (“the Court considers ‘core
operations’ allegations to constitute supplementary but not independentljestiffreans to
plead scienter.})Freudenberg v. E*Trade Fin. Corp/12 F. Supp. 2d 171, 201 (S.D.N.Y. 2010)
(finding that the plaintiffs adequately plead scienter where one of manytateyaashat the

misstatements concerntie defendants’ core operatipris

11 Net 1 contends that the “core operations” doctrine has not survived tgpasthe PSLRASeeDef.'s R.
Mem. at 6;seealso Shemian v. Research Motion Ltd, No. 11 Civ. 406§RJS) 2013 WL 1285779, at *18
(S.D.N.Y. 2013) (“this Court has carefully considered the contimggdllity of the ‘core operations’ inference in
light of the PSLRA'’s heightened pleading requirementfandd it lacking”);see also Johnson v. Sequans
Commc’ns S.ANo. 11 Civ. 6341 (PACR013 WL 214297, *1718 (S.D.N.Y. 2013).The Second Circuttas not
detemined the continued viability dhe “core operations” theory since the passage of the PSLR29Band
courtswithin the Second Circuttave ome to conflicting decisions, with the majority finding that the écor
operations” doctrine may provide support for but not an independent basisndéiscgeeln re Wachovia Equity
Sec. Litig, 753 F Supp 2dat353 (The seminal tore operatioriscase in the Second Circutpsmas v. Hassett,
886 F.2d 8, 13 (2d Cif.989), preceded the PSLRA by six years, and-B&tRA decisions in other circuits have
cast doubt on the strength bEt‘core operations’ inference.’Jee alsdn re Molycorp, Inc. Sec. LitigNo. 13 Civ.
5697 (PAC), 2015 WL 1097355, at *13.D.N.Y. Mar. 12, 2015)gppealed orAugust 17, 2015) (“Wile the
Second Circuit has expressed some support for the idea that the core mpea@tidne survived the enactment of
the PSLRA in some form, the majority approach has been to consider leghiahs as a supplementary but not
independently sufficient means to plead scientein’re Turquoise Hill Resources Ltd. Sec. Litlgo. 13 Civ. 8846
(LGS), 2014 WL 7176187, at *&(D.N.Y. Dec. 16, 2014) Courts in this Circuit have observed, there is
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Plaintiff also relies o the existence of governmentestigatios into whether Net 1
engaged in criminal misconduct during the 2011 tetw#volster the strong inference of
scienter.” Pl.’s Opp’™em.at 19. “[W]hile the existence of an investigation alone is not
sufficiert to give rise to a requisite cogent and compelling inference of scienter, itemay b
considered by the Court as part of its analysia.te Gentiva Secs. Litig932 F. Supp. 2d at 380
(finding that the allegations viewed as a whole did not give risectimpelling inference of
scienter)see also City of Brockton Retirement S2814 WL 4832321, at *24 (“[T]he existence
of an investigation alone is not sufficient to give rise to a requisite cogent and lbogpel
inference of scienter.”Jn re BristolMyers Squibb Co. Sec. Litjch86 F. Supp. 2d 148, 168
(S.D.N.Y. 2008) (finding the allegation that “the Department of Justice launched angatrest
into the Apotex settlement negotiations” was one of many allegahahgdtablished a strong
inference of scienter)

Accordingly, the only circumstantial evidence alleged by Plaintiff thaf@an an
independent basis to establish scienter is “the information revealed througdtPine A
Litigation.” However, Plaintiff inher papers does not elaborate on what informatas) w
revealed through the AllPayigation. Plaintiff merely states that “[tlhe complaint particularizes
specific acts undertaken by Net 1 that cumulatively support an inferenaghbf luestionable
corduct on the Company’s part in its zeal to secure the SASSA contract” and dites to t

Amended Complaint paragraph #3P1.’s Opp’n Memat 1819. Despite Plaintiff’'s failure to

considerable doubt whether the core operations doctrine survived enactitienPSLRA . . . [explaining that]
allegations of a compatsycore operations . . . can provide supplemental support for allegationsraescjbut]
they cannot establish scienter independently.”

12 paragraph 43 states that ‘fioh information and belief, the foregoing acts and relationships|[#ged conflits

of interest listed in paragraph 42 and discussid] contributed to SASSA’s decision to skew the RFP process to
insure that only Net 1 prevailed” and quotes the Constitutional Courtésrstat that
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identify exactly what information was revealed by the AllHagation, she arguethat

Defendants engaged in improper conduct intended to influence the tender processthizd tha
“pattern of misconduct . gives rise to a strong inference that Defendants’ knew or recklessly
ignored that the ‘award’ of the contract was flawaahject to reconsideration and ultimately
rebidding.” Pl.’s Opp’Mem.at 12;seealsoAm. Compl. 11 4, 45, 73.

Plaintiff contends that Net 1's “key misrepresentation” across all of their statemgents “i
the failure to disclose the last minute changth&obid process [through Bidders Notice 2] which
irrevocably altered the outcome” and allegedly resulted in the amplifkedfregulatory
scrutiny and invalidation of the SASSA contract. Pl.’s Opgygam.at 14. Plaintiff alleges that
Defendants knewhat CPS would be the only bidder able to comply with Bidders Notice 2's
requirement for biometric verificatipgeeAm. Compl. § 34for three reasonsFirst, Plaintiff
alleges, and Defendants do not dispute, that Defendenésaware ofBidders Notice2 because
any bidders noticevasallegedlyrequired to be “published.SeePl.’s Opp’n Mem. at 10.
SecongPlaintiff relies on the fact that CPS allegedly hired Hultl@jthough this fact is
rigorouslycontestedy Defendants-and therefore, was aware of what Plaintiff characterizes as
Hulley’'s improper role in the tender procesd. Third, Plaintiff contends that Defendants knew

about each of the alleged relationships, characterizeohfigcts of interest, involvinghe

deviations from fair process may themselves atl bften be symptoms of
corruption or malfeasance in the process. In other words, an unfair proags
betoken a deliberately skewed process. Hence insistence on compliance with
process formalities has a thridd purpose: (a) it ensures fairness to ipgrants

in the bid process; (b) it enhances the likelihood of efficiency and optnmalit

the outcome; and (c) it serves as a guardian against a process skewedty corr
influences

Am. Compl. 143.
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committees, the BAC and BEQat awarded the SASSA contraddl. at 1611 (citing Am.
Compl. 11 42-47).

Net 1 asserts that it only had an obligation to disclose Bidders Notice 2 if it knowingly
attemptedor was aware of an attempi,amend the RFP processorder to improperly benefit
CPS to the detriment of the other biddeBgeDef.’'s Mem. at 2. However, according to Net 1,
Plaintiff's failureto sufficiently plead thaDefendants were engaged inaware of any improper
conductis fatal to her clainthat DefendantknewBidders Notice 2 created a critical defect in
the tender processd thus, obligated Nett@ disclose this informationSeeDef.’s R. Mem. at
1, 4. Net 1is correct. Plaintiff fails to adequately allege that Defendardgezhgn misconduct,
or that they knew owerereckless in not knowing that Bidders N@ti2 created a critical defect
in the 2011 tender process, and thRlgjntiff fails to pled a strong inference of scienter

The alleged conflicts of interest regarding Hullthe BAC, andhe BECdo not support
an inference that Defendants were aware of Bidders Notice 2's impact on thepiemneéss.
Plaintiff does not allege that Defendants had access to or were aware ofsthhacibf the
other proposals or knew whether other bidders were able to ptbed®mmetric verification
allegedly required by Bidders Notice Plaintiff only makesallegations regardin@ASSAs
awarenessnot Defendants’, of the bidders’ proposaBeeAm. Compl. 3 (“Just five days
before the June 15, 2011 bid deadline, but after bids had been submitted, S&&®4Aed’ the
RFP to now requirebiometric verification of all social grant beneficiaries priar ¢ach
payment, a requirement it knew at the time that only CPS could satigly )33 (‘SASSA
issued Bidders Notice 2 on June 10, 2011. Though the deadline for bids was June 15, 2011, on
information and belief, CPS and AllPay had submitted their bids in advance thereof (or

alternatively, SASSA had access to information regarding the differeficagan features
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offered in each biddes’proposgl”). Without this knowledge, Defendants could not have
known thatCPSwas the only bidder able to meet the alleged new requirement of biometric
verification. Thealleged conflicts of interest relied on by Plaintiff do not remedy this
insufficiency, even if Defendants were aware of these alleged conflicts.

First, according to Plaintiffpefore the 2011 tender, CPS allegedly “broughHaulley to
advig it on how to settléts lawsuits against SASSA relatedthe tender canceled in 2088.
Am. Compl. § 42(a). Allegedly, once the 2011 tender process began, the litigation betW@een CP
and SASSA stopped and Hulley was hired by SASSA as an advisor on the 2011 tender,
ultimately won by CPSId. Plaintiff's allegations suggest that Hulley represented two clients on
two relatedout distinct matters. To the extent that Plaintiff attempts to imply that Hulley’s
alleged advisory role to both SASSA and CPS improperly influenced SASSA to award the
contract to CPS and/or that CPS dropped its litigation against SASSA in exchatigeZ011
tender being awarded to CPS,dballegationsaloneare insufficient tanake such a leapEven
taking these inferences as tridaintiff fails to allegenow thisalleged conflict of interest
supports amnference that Defendants were aware thdti&s Notice 2 benefitted them algov
all of the other bidders.

SecongdNet 1 announced a deal to transfer 20% of the SASSA contract to Mogirfio.
42(b). According to Plaintiffthe conflict of interest arose here because Mosomo is ran by
individual (not named byplaintiff), that was the former head of corporate finance @@mpany

(also not named by Plaintifstablished by Sexwatadbecaus&exwale’sHuman ®ttlements

13 Net 1 contends that Hulley advised SASSA, noSQ#the possibility ofsettling litigation brought by CPS
against SASSASeeDef.’'s Mem. at 8. However, even taking Plaintiff's allegation as-trlmat Hulley was
brought in by CPS to advise it on settling its lawsuits against SASSaAIntiff fails tosufficiently allege that this
relationship resulted in Defendants’ knowledge that the tender procegspraper andhus,may result in
investigation and invalidation of the awarded contract.
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directorgeneral, Zulu, was allegedly a member of the 2011 tender BACNet 1 is three steps
removed fromZulu: (1) Net 1 awarded 20% of the SASSA contract to a company, Mog2jmo,
Mosomois run by the former head of corporate finance for a different company established b
Sexwaleand (3) Zuluwwas a member of the BAC ftine 2011 tenderld. These allegations fail

to establisithat Defendants were aware of the alleged connection between Net 1 and Zulu or,
known, that this connection was improper. Moreotrerse alleged conflicts of interest fail to
satisfyRule 9(b)s pleading requiremenhbatplaintiffs “set forth the who, what, when, where and
how of the alleged fraud.SeeU.S. ex rel. Kester v. Novartis Pharm. Coi28 F. Supp. 3dt
251-52. Plaintiff does not identify the individual running Mosomo, does not idéméfy
company that the unidentified individual running Mosomo previously worked thwedsead of
corporate finance, and does not idendifying what time periothe unidentified individual
worked as théead of corporate financetae widentified companyMost importantly Plaintiff
does not allege how this tenuous relationship was improper and resuliedalfegedraudulent
omissions.

Third, the chair of the BAC for the previous tender process canceled in 2008, Norman
Arendse, dkgedly was offered an “open chequebook bribe” by someone claiming to represent
CPS.Id. 1 42(c) While impropeif true, Plaintiff does not specify whether the alleged bribe
was offered in relation to the 2008 tender prodessyhich Arendse was the BAC chair, or the
2011 tender process, which Arendse is not alleged to have any involvemiht Tinere are
also no allegations that the Individual Defendants or anyone else at Net 1 or CR&dimvohe
2011 tender were aware of this alleged prior conduete Has in the second alleged conflict of
interest,Plaintiff also fails to satisfy the heightened pleading requirement of Rule Bl&aintiff

does not identify when the alleged bribe occunmedtho made the alleged bribe.

32



Fourth, Ms. Nhlapo, identified by Plaintiff as a member of the BEC for the 2011 tender
process, purportedly failed to disclose that she previously sat on the board of\Reffleatning
Resources with Mr. Yako, the director of one of CPS’s business partdefs42(d). This
alleged conflict is even more tenuous than the others, as here, the allegetl @anticest
involves a “business partner” of CPS, not CPS or Net 1. Plaagtffaisto allege that
Defendants knew about this alleged conflict or that it was improper.

These tenuous alleged conflicts fail to support an inferenc®#fahdants were aware
of the effect of Bidders Notice 2 on the 2011 tender process or caused Defendants to know or be
reckless in not knowing that the overall tender process was improper. In factgimthine four
alleged conflicts, Plaintiffailsto adequately allege that Defendants were aware of the cenflict
or, even if Defendants were aware, that these alleged conflicts were improper

Plaintiff's citation tothe Constutional Court’s statement th&deviations from fair
process may themselves all too often be symptoms of corruption or malfeasanqa acélsg
Pl.’s Opp’n Mem. at 19, does not change the above analysis. Plaintiff fails toesulyi plead a
stronginference that Defendants were aware of the deviations, and thus, had th® idefraud
or mislead. Moreover,mce Defendants became aware that the tender process and its role in the
tender process was being investigated, Defendant disclosed this inforngdskm. Compl. 11
48, 56 see alsdectionlll.B.ii .

Viewing the allegations holistically, the inference of scienter is apicompelling aany
opposing inference of nonfraudulent intentéllabs 551 U.S. at 314n re Bristol Myers
Squibb Co. Sec. Litig586 F. Supp. 2dt 168. Plaintiff's sole independent basis for alleging
scienter—information presented through the AllPay litigation specificiibt Defendants were

aware of or engagein conflicts of interest and improperdgtanpted toinfluence SASSA-fails
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to establish a strong inference of scienter. Evidence that may provide supplesupport for
finding scienter, therefore, al$ails. Specifically, Plaintifs allegations that Defendants must
have had actual knowledge about the allegedly false and misleading statesnanselof their
positions at Net Jand/or because tladleged misstatements and omissions allegedly relate to
Net 1's “core operationsfannot support an inference of scienter where none estsin re
Molycorp, Inc. Sec. Litig2015 WL 1097355, at *12Similarly, the government investigations
cannot bolster allegations of scienter that do not exist,aandurrentlylead, the government
investigations are just that, investigatior®eeln re Gentiva Sec. Litig932 F. Supp. 2dt 363,
380 (finding no strong inference of scienter alleged despite the fact thabvwemment
agencies were investigating the defendants whermetermination regarding whether to take
action or close the investigat®had been made).

Net 1's long term investment in implementing the SASSA contract also counselstaga
finding a strong inference of scienteéseeDef.’s Mem. at 22Hillebredht Decl. Ex. F
(“Although we expect our revenues from our new SASSA contract to increasewe ral out
our distribution service to all beneficiaries in all nine provinces, we also exp@eciur
significant increases in operating expenses. Wealgl be required to make significant capital
expenditures to build out our infrastructure across South Africa . . . . As a resuile des
higher volumes of payments, as we implement the new contract, these addijp@msesxare
likely to result in bwer operating margins in our pension and welfare business, both in the short-
term and perhaps on a longer term basig€X) R (“Since inception of the implementation we
have incurred cumulative capital expenditures of $24.5 milliose§alsoln re UBSAG Sec.
Litig., No. 07 Civ. 11225 (RJS), 2012 WL 4471265, at *12 (S.D.N.Y. Sept. 28) 2Qh& mere

fact that UBS made substantial investments in mortgelgéed securities, as alleged in the
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Amended Complaint, undercuts Plaintiféility to plead astrong inferenceof scienter.”),
aff'd sub nom. City of Pontiac Policemen's and Firemen's Retirement S\8S\AG 752 F.3d
173 (2d Cir. 2014).

In sum,Plaintiff's allegations do not demonstrate thatErefendantknew of and either
consciously or recklessly disregarded @aieged impropriety, the alleged amplified risk of
investigation into the 2011 tender process, thredesulting possibility that the contract may be
invalidated. Ecause thédmended Complainioes not raise a strong inference of scienter,
Plaintiff's 810(b) claim fas.

B. Section 10(b): Material Misstatements and Omissions

In order to survive a motion to dismiss, Plaintiffs must establish that Deferideads a
statement that wasiisleadingasto amaterialfact.” Matrixx Initiatives, Inc. v. Siracusano
131 S. Ct. 1309, 1318 (2011) (quotiBgsic Inc. v. Levinsqrl85 U.S. 224, 238 (1988))
(emphasis in original)“A violation of Section 10(b) and Rule 1@opremised on misstatements
cannot occur unless an alleged material misstatement waatf#hgetime it was made In re
Lululemon Sec. Litig 14 F. Supp. 3d 553, 571 (S.D.N.Y. 201fj'd, 604 Fed App’x 62 (2d
Cir. 2015) (citingSan Leandro Emergency Med. Grp. Profit Sharing Plan v. Philip Morris Cos.,
Inc., 75 F.3d 801, 812-13 (2d Cir. 1996mphasis in original) The Second Circuit has
repeatedly indicated that plaintiffs cannot simply assert that a statemengis‘taksy must
demonstrate witlspecificity why . . . that is so.Rombach355 F.3d at 174.

Where the alleged violations of Section 10b and Rule 10b-5 are based on allegations that
the defendant “omitted to state a material fact necessary to make the statement . . . not
misleading; the complaint shall specify each statement alleged to have been ngsteadin

reason or reasons why the statement is misleadity.S.C. 878uib)(1)(B). “[I] f an
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allegation regarding [a] statement or omission is made on information and beliebntiplaint
shall state with particularity all facts on which that belief is formed.”

A defendant’s silence is not misleadivbere no duty to disclose exist8asic 485 U.S.
at 239 n.17.“A duty to disclose arises whenever secret information renmenspublic
statements materially misleading, not merely when that information completelysggate
public statement.”In re Time Warner Inc. Sec. Liti@ F.3d 259, 268 (2d Cir. 1993).
“Disclosure of an item of information is not required, however, simply because ibenay
relevant or of interest to a reasonable invest&esnik v. Swart303 F.3d 147, 154 (2d Cir.
2002). A defendant ésnot have a dutytd accuse itsébf wrongdoing” or to disclose
information where it i®qually available, widely reported, or “so basic that any investor could be
expected to know it.”’Monroe Cnty. Employees’ Ret. Sys. v. YPF Sociedad Anohinta
Supp. 3d 336, 349 (S.D.N.Y. 201@ternal citations omitted)n re Citigroup, Inc. Sec. Litig.
330 F. Supp. 2d 367, 377-78 (S.D.N.Y. 2D@4f'd sub nom. Albert Fadem Trust v. Citigroup,
Inc., 165 FedApp'x 928 (2d Cir. 2006fsummary order) However,“when a corporation
chooses to speakeven where it lacks a duty to speai has aduty to be both accurate and
complete” Richman vGoldman Sach&rp., Inc, 868 F. Supp. 2d 261, 273 (S.D.N.Y. 2012)
(citing Caiola v. Citibank, N.A.295 F.3d 312, 331 (2d Cir. 2002hy;re ITT Educ. Services, Inc.
Sec. and Shareholder Derivatives Liti§59 F. Supp. 2d at 575 (“Rule 10b-5 imposes no duty to
disclose all material, nonpublic information, [but] once a party chooses to speakaitibty to
be bdh accurate and complete.”Even then, defendantnust reveabnly thosefacts, “if any,
that are needed so that what was revealed would not be so incomplete as to nfistadan

868 F. Supp. 2dt 273 (citing In re Bristol Myers Squibb Co. Sec. Liti§86 F. Supp. 2d at 160).
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Plaintiff alleges thalNet 1'sstatements iits January 18 and February 6, 2012 press
releasesits February @andMay 10, 2012Form 16Qs, andts August 23, 2013 Form 1R-were
“false and misleading” becauteyfailed to disclos€l) the defective tendgrocessesulting
in CPSasthe only viable bidder, and (#)atCPSengaged in conduct intended to influence
SASSA in the bidding proces$. Am. Compl. 11 4, 44-53ee alsdPl.’s Opp’nMem. at 10
According to Plaintiff, this created a material rtblatthe awarded contracbuld be, and
ultimately wassubjectto regulatoryscrutinyand invalidation. Pl.’s Opp’Mem.at 10;see also
Am. Compl. § 45.Plaintiff assed that “[h]aving chosen to trumpet the benefits o 8B&SSA
contractlaward and the benefits of implementation tbérBefendants were duty bound to
disclose the commensurate risks as well.” Pl.’'s Opfem.at 11. The issue is therefore,
whether Net 5 statementsegarding the SASSA contragquired Net o provide additional
informationin order to avoid misleading investorSeeln re ITT Educ. Services, Inc. Sec. and
Shareholder Derivatives Litig859 F. Supp. 2dt578-79.

I.  Failure to Disclose Bidders Notice 2

As discussegupraat Section lll.A.ij Defendants fail to adequately allege a strong

inference that Defendants knew or were reckies®t knowing that the bidding process

improperly favoredCPS Accordingly, even if the statements touting the award of the SASSA

1 Despite the statements in the Amended ComplRiaintiff explicitly states that she ot seeking to hold Net 1
liable for failing to disclose its alleged effort to improperly influettee 2011 tender procesSeePl.’s Opp’'n
Mem.at 12. In Plaintiff's Opposition to Net 1's Motion to Dismiss, she statesgha “is not asserting that the
failure to disclose [Net 1's alleged effort to improperly influence théibg process] or to otherwise impugn its
own conduct in securing the SASSA contract, are actionable misstatémertbut seeAm. Compl. 11 4, 8
(alleging that Net 1 “failed to disclose” and “hid from investors” thatSCGRd engaged in conduct it intended to
improperly influence SASSA and the bidding process.”). Plaintifead contends that the allegations of Net 1's
improper conduct estabh a “pattern of misconduct which gives rise to a strong inference thetdeits knew or
recklessly ignored that the ‘award’ of the contract was flawed, subjeetonsideration and ultimately rebidding.”
Pl.’s Opp'’nMem.at 12. Plaintiff alsoclaimsthat Net 1 “[b]y attributing the Company’s success solely to legitimate
practices, . . . implicitly (and falsely) warranted that there were no illegetipes contributing to that successd:

at 11(citing In re Syncor Int’'s Corp. Sec. Litig239 Fed. App’x 318, 320 (9th Cir. 2007))
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contract and its implementation were misleading, Plaintiff fails to alleg®#fahdarg’

intentionin making those statements wagnisleadnvestorsat that time. Plaintiff also fails to
allege that at the time Defendants made these statements, that the statementaceeratéror
incomplete.” Richman 868 F. Supp. 2d at 273. The Amended Complaint does not allege that
Defendantavere aware of the risks of investigation and litaion at the time the statements
were made Once Defendastbecameaware of AllPay’s challenge to the 2011 tenaiedthe
potential impact of that challengdet 1 disclosed the potential invalidation of the SASSA

contract. SeeAm. Compl. 1 48.

ii.  Failure to Disclose the “Amplified Risk” of Regulatory Scrutiny and Potential
Invalidation of the SASSA Contract

Plaintiff’s contertion thatNet 1 was obligatedut failed to discloseghat Net Ifaced a
material risk of regulatory scrutiny and invaliet of the contracfails for another reasgAm.
Compl. 1 45, 47see alsd”l.’s Opp’n Mem. at 11 namelythat“[d]efendants cannot be held
liable for failing to disclose what would have been pure speculation:g Par Pharm., Inc.
Secs. Litig.733 F. Supp. 668, 678 (S.D.N.Y. 1990) (finding no generalized duty to disclose the
potential impact of a “bribery scheme” on a company, as “the company was igatedblio
speculate as to the myriad of consequences, ranging from minor setbacks to canmplttat
might have befallen the company if the bribery scheme was discodeseldsed or
terminated.”). Therefore, where an outcome is merely speculative, thedlisglibse does not
attach. SeeAcito, 47 F.3dat 53 (finding no duty to disclosgegative consequences from a failed
factory inspection where it was not a “foregone conclusion” that consequences would
materialize)Richman 868 F. Supp. 2dt 273 (“defendants [a]re not bound to predict as the
‘imminent’ or ‘likely’ outcome of the investigations that indictments of [the compang its

chief officer[s] would follow, with financial disaster in their train(&lternations in originaj)in
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re Axis Capital Holdings Ltd. Sec. Litjgt56 F.Supp 2dat 586 (“Assumingarguendothat an
anticompetitive scheme was adequately pled, defendants were under no duty te thealisk
that contingent commission agreements might be discontinuedr®;Marsh & Mclennan Cos.,
Inc. Sec. Litig.501 F. Supp. 2d 452, 471 (S.D.N.Y. 2008)ith respect to a comparsyfailure
to disclose impending litigation, there is no requirement to make disclosuresipgesiicth
litigation, absent an allegation that the litigatiwas substantially certain to occur during the
relevant period.”)In re Citigroup, Inc. Sec. Litig.330 F. Supp. 2dt 377-78(finding “Citigroup
was not required to make disclosures predicting such litigaéind*®litigation risks associated
with its Enronrelated, analysis/investment banking and reporting actiV)itie$. Pennsylvania
Public School Employees’ Ret. Sys. v. Banknef@orp, 874 F. Supp. 2d 341, 348, 351-52
(S.D.N.Y. 2012 (finding the risk posed bmortgage electronic registration systerMERS")
was not speculative becauseurts had in fact found problems with MER&'id specifically
“found that mortgage holders and servicers [like BOA] could not foreclose on mortgages
transferred via MERSbBecause of issuasvolved with proving “good title” to the mortgage
Even assumingrguendahat Defendantacted improperlyPlaintiff fails to plead that it was
more thammerespeculation that (1) the tender process would be investigatd (2) thaa
potentialinvestigation would result in the invalidation of the SASSA contract. The procedural
posture of the AllPayitigation further supports the fact that the invalidation of the SASSA
contract was speculative. TBeuth African High Couractually upheld the SASSA contract

despite finding the 2011 tender process inval&didthe Court of Appeal® SeeHillebrecht

15The Court of Appeal reversed the High Court’s finding that the tendeegs was invalidSeeHillebrecht Decl.
Ex. D.
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Decl. Exs.C, D. The SASSA contract was invalidatedthg South African Constitutional
Court, reversing the lower courts’ decisions, aaftgr over twoyears of litigation Id. Ex. S.

Additionally, once theerisks materialized, Net 1 made the appropriate disclosutas
February 9, 2012\let 1filed aForm 10Q with the SEC stating than February 8, 2012, AllPay
filed an application in the High Court of South Africa seeking to set aside thd afvie
SASSAtenderand warning that[f] f AllPay’s challenge is successful, the contract could be set
aside” Id. Ex. F(emphasis added). In the same FornQQlINet 1disclosed information
regarding the 2011 tender proce8sv] hen SASSA publicly announced taeard of the tender
to us in January 2012, it stated that it had conducted the teramrardance with all relevant
legislation. While we also believe this to be the case, we cannot predict when #ediprgavill
be resolved or its ultimate outcomdd.*®

With regard to the disclosure tH#te contract could be set aside,” Net 1 disclosed the
exact riskat issue—that the SASA contract may be invalidatetllet 1 was not obligated to
include additionatletails of AllPay’spublicly-filed court pleadingsSeeRoss vLloyds Banking
Group, PLG No. 11 Civ. 8530 (PKC), 2012 WL 4891759 at *9 (S.D.N.Y. Oct. 16, 2012)
(finding defendant’s disclese that the entity at issue “was reliant on government funding to
maintain liquidi” was not misleading where the defendant did not also disclose the specific
type of government funding receivedjf'd, 546 FedApp'x 5 (2d Cir. 2013);Richman 868 F.
Supp. 2d at 273i(ding acorporation only musieveal the facts “that are neededisat what

was revealed would not be so incomplete as to misleaddiroe Cnty. Employees’ Ret. Sys.

16 0On Novembes, 2012, in a Form @ filed with the SECNet 1 disclosed, allegedfgr the first time, the High
Court’s decision finding the 2011 tengeocessnvalid and illegal. Am. Compl. { 540n December 4, 2012, Net
1 disclosed in a Form-R filed with the SEC, that various U.S. regulatory agencies, the BEGQ, and FBI, were
investigating whether Net 1 engaged in criminal misconduct in connegiibthe 2011 SASSA tender procesd.
1 56. Plaintiff does not allege thae#edisclosure werematerially false or misleading.
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15 F. Supp. 3d at 34nternal citations omitted) There is no duty to disclose information that
is equally available to both partips]. . . thathas been widely reported in readily available
media.”).

Regardinghe disclosurghat Net 1believed SASSA “conducted the tender in accordance
with all relevant legislatiofi Net 1contends, and Plaintiff does not dispute, that statement is
anopinion. “Plaintiffs who charge that a statement of opinionis materially misleading, must
allege with particularityprovable facts to demonstrate that the statement of opinion is both
objectively and subjectively falsePodany v. Robertson Stephens,,I8&8 F. Supp. 2d 146,
153-54 (S.D.N.Y. 2004(internal citations and quotations omittesie also In re Time Warner
Inc. Sec. Litig.9 F.3dat 266 (explaining that pinions may form the basis for a securities fraud
action where there are sufficient allegations “to support the inference thatehdal®tk either
did not have these favorable opinions . . . when they made the statements or that the favorable
opinions were without a basis in fagt The Supreme Court recentgxplained in the contexof
a Section 11 actionhat“a statement of opinion is not misleading just because external facts
show the opinion to be incorrect” and “is not necessarily misleading when ankesuey, but
fails to disclose, some fact cutting the other ywagee Omicare, Inc. v. Laborers Dist. Council
Const. Indus. Pension Funti35 S.Ct 1318, 1328-29 (2015). The Court however noted that
situations exist where an opinion may be misleading, such as where epkéy a statement
“with knowledge that the Federal Government was taking the opposite vidwat 1328.As
discussedupraat Section Ill.Aii, Plaintiff does not adequately plé that Net 1 was aware of or
participated in the alleged wrongdoing that would make its opinion that SASSA followed

adequate protocols “without a basis in fact” or show that Net 1 did not haviatiorable
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opinion” when the statement was madeAccordngly, Plaintiff also fails to state actionable

misstatements or omissions.

C. Section 10(b): L oss Causation

Plaintiff' s failure to adequately plead either scienter or a misstateon omission is
dispositive. Thus, the Court need not reach the issuettasationSeeln re UBS AG Sec.
Litig., 2012 WL 4471265, at *22 (“Because the issue of scienter . . . proves fatal to Plaintiffs’
Section 10(b) . . . the Court need not reach the UBS Defendants’ arguments regarding . . . loss
causation”)Hutchinson vPerez No. 12 Civ. 1073 (HB), 2012 WL 5451258, at *8 (S.D.N.Y.
Nov. 8, 2012) (“Since the Court must dismiss the Amended Complaint if Plaintiffdails
adequately plead scienter, | need not reach loss causation or misleadingrdtatem omissions
underthe PSLRA.")amendedNo. 12 Civ. 1073 (HB), 2013 WL 93171 (S.D.N.Y. Jan. 8, 2013);
Footbridge Ltd. v. Countrywide Home Loans,.]Ji¢o. 09 Civ.4050 (PKC), 2010 WL 3790810,
at *22 (S.D.N.Y. Sept. 28, 2010) (“I need not reach the issue of whether thell8g&s doss
causation because the SAC fails to allege a misstatement or that defendantstlacted wi
scienter.”). Since loss causatios premised on the assumption that a misstatement or omission
concealed something from the marlsste Lentell v. Merrill Lynch & Cp396 F.3d 161, 173 (2d
Cir. 2005), Plaintiff cannot demonstrate loss causation where they have failéablskeany

such misrepresentation.

17Because the Court finds Plaintiff does ndfisiently allege material misrepresentations or omissions, the Court
does not decide whether Net 1's statements constitute fotaekihg statements afforded safe harbor pursuant to
the PSLRA. Seeln re Nokia Oyj (Nokia Corp.) Sec. Litjgi23 E Supp 2d 364, 40qS.D.N.Y.2006 (describing

the PSLRA's safe harbor provisiofgjiting 15 U.S.C. § 78t5(c)(1)(A)(i)).
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D. Section 10(b): ThelIndividual Defendants

This Courthas thepowerto dismiss a complaint agairtbie non-moving Individual
Defendants, so long as it is exercised cautiously and on n&eVachtler v. Cnty. of
Herkimer, 35 F.3d 77, 82 (2d Cir. 1994ffirming the district cours dismissal o&claim
againsta defendant who neithéked an appearanasr moved for dismissal since plaintiff was
on notice from motion of other defendants and had an opportunity to be lse@rd)sAAlki
Partners, L.P. v. Vatas Holding GmbK69 F. Supp. 2d 478, 499 (S.D.N.Y. 20{dismissing
88 10(b) and 20(a) claims against an individual defendant who did not appear in the case or join
in the other defendants’ motions because the plaintiffs’ claims against hithftaithe same
reasons they failed against the other defendaafts),sub nom. Alki Partners, L.R. Windhorst
472 Fed App’x 7 (2d Cir. 2012)summary order) Although the Individual Defendants have not
yet been served, Net 1's motion put Plaintiff on notice of the grolemdBsmissal and Plaintiff
wasafforded an opportunity to respon&eeDef.’s Mem. at 1,Def.’sR. Mem. at 10 n.12
(“While the Individual Defendants remain unserved and this motion is being brouglet iy N
the AC should certainly be dismissed with prejudice as against them in alltsé3pdelaintiff
has not established scienter on behalf of the IndiviDe&ndantssee suprat Section Ill.A.i,
il; norhas Plaintiffdemonstrated that the Individual Defendamése aware of or participateal
anyimproper conductSeed. Thesedeficiencies are fatal to Plaintéf§10(b) claims against
Net 1 and the Individual Defendants alike. Therefore, Plaintiff's § 10(b) clgamnst the
Individual Defendants is dismissed.

E. Section 20(a)
Plaintiff also bringsclaims against the Individual Defendantsder § 20(a) of the

Exchange Act, which imposes liability on individuals who control any person or #raity
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violates § 10.SeeAm. Compl. 11 8287; see alsdl5 U.S.C. § 78t(a)‘To assert grima facie
case under Section 20(a), a plaintiff ‘must show a primary violation by the d¢edtpalrson and
control of the primary violator by the targeted defendant, and show that the controléng per
was in some meaningful sense a culpable participant in the fraud perpetrateacdyttblled
person.” Meche| 811 F. Supp. 2d at 882 (quoti8ge.C. v. First Jersey Sec., Int01 F.3d
1450, 1472 (2d Cir. 1996)). Given tleatontrol person liability claim under § 20(a) is
predicated on a primary violation of the securities laws, the control persditylialdims must
be dismissed because Plaintiff has failed to allege a primary violation unddr) 8§ 36¢
Rombach355 F.3cat 178 (“Because we have already determined that the district court properly
dismissed the primary securities claims against the individual defendantssebesdary claims
must also be dismissed.§ee alsdVeche| 811 F. Supp. 2d at 859 n.4, 882 (dismissing §820(a)
claims against individual defendants who resided in Russia and had therefore not beken serve
with the complainhor joinedthe company’s motion to dismiss).
F. Leaveto Amend

Net 1 requestthatthis Court dismiss Plaintiff's action with prejudic Def.’sMem. at
25, see als®ef.’s R. Mem. at 1, 10Plairtiff converselyequests that if the Court grants Net
1's Motion to Dismiss, that the Court also grant Plaihtiffve to amenthe Amended
Complaint. Pl.’s Opp’n Mem. at 23. Plaintiff, however, provides no explanation of how the
complaint may be amend&d order to sufficiently state a claim under Section 10b and Rule 10b-
5. Id.

Rule 15 of the Federal Rules of Civil Procedure instructs courtsdelyfgive leave” to
replead When justice so requires.”EB. R.Civ. P.15(a)(2) see alsd-oman v. Davis371 U.S.

178, 182 (1962).The “usual practicein this Circuit upon granting a motion to dismiss$as
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permit amendment of the complairBeeSpecial Situations Fund Il QP, L.P.Deloitte Touche
Tohmatsu CPA, Ltd33 F Supp. 3d 401, 4487 (S.D.N.Y. 2013 (citing Ronzani v. Sanofi S.A.,

899 F.2d 195, 198 (2d Cir. 1990However, amendment “is not warrantgasent some

indication as to whaappellants might add to their complaint in order to make it viable.”

Shemian v. Research In Motion Lt870 Fed. App’x 32, 37 (2d Cir. 2014) (smary order)

Porat v. Lincoln Towers Community Assie4 F.3d 274, 276 (2d Cir. 2006EEpecially given

that plaintiff's counsel did not advise the district court how the compsadigfects would be

cured, upon all the facts of this case we find no abuse of discretion and declinend f@ma
repleading’). Nevertheless,Where the possibility exists thiite defect can be cured, leave to
amend at least once should normally be granted unless doing so would prejudice the defendant.”
Laborers Local 17 Health and Ben. Fund v. Philip Morris, l2& F. Supp. 2d 593, 605

(S.D.N.Y. 1998)citing Oliver Schools, Inc. v. Fole®30 F.2d 248, 253 (2d Cir. 19913ke also
ATSI Comms., Inc493 F.3d at 108 (2d Cir. 2007) (noting that “courts typically grant plaintiffs

at least one opportunity to plead fraud with greater specificity when they disnagss Rule

9(b)” but denying leave to amend where the plaintiff was already given that oppQrtundy v.
Edelstein 802 F.2d 49, 56-57 (2d Cir. 1986) (“Complaints dismissed under Rule 9(b) are almost
always dismissed with leave to amend.”)). While Plaintiffdiagnded once as a matter of

right, Plaintiff has not been granted leave to am&n8eeRonzani 899 F.2dat 198 (finding the
district court abused its discretion in dismissing the complaint with@umtingleave to amend

wherethe plaintiff “had not previously been given leave to amendlthough the original

18 At the premotion conference the Court did not determine whether its dismisgednifed, would be finalCf.
Sinay v. CNOOC LtdNo. 12 Civ. 1513KBF), 2013 WL 1890291, at *10 (S.D.N.Y. May 6, 2018jsmissing
complaint with prejudice where, at pngotion conference, court explicitly stated that any ruling on pendingmot
to dismiss would be with prejudiceff'd, 554 Fed App'x 40 (2d Cir.2014)(summary order)
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complaint was amended once pursuant to Rule 15(a) as a matter of course—and had offered to
amend the complaint). Because it is possible that Plaintiff can plead additional facts to remedy
the deficiencies identified in this opinion without prejudice to Defendants, Plaintiff is granted
leave to amend.

IV. Conclusion

For the reasons set forth above, Net 1°s motion to dismiss is GRANTED. Plaintiff’s
Second Amended Complaint shall be filed, if at all, on or before October 16, 2015. The Clerk of

the Court is respectfully directed to terminate the motion, Doc. 28."°

It is SO ORDERED.

Dated:  September 16, 2015
New York, New York

—= )

Edgardo Ramos, U.S.D.J.

19 The PSLRA requires the Court to “include in the record specific findings regarding compliance by each party and
each attorney representing any party with each requirement of Rule 11(b) of the Federal Rules of Civil Procedure as
to any complaint, responsive pleading, or dispositive motion.” 15 U.S.C. § 78u-4(c)(1). Neither the claims nor
defenses were harassing or frivolous. All factual contentions had evidentiary support or were reasonably based on
belief or a lack of information. Furthermore, Net 1 did not affirmatively allege any improper conduct or move for
sanctions. In accordance with the PSLRA, the Court finds that the parties and counsel in this matter have complied
with Rule 11(b).
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