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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

THE CITY OF NEW YORKandTHE PEOPLE OF
THE STATE OF NEW YOK,
OPINION AND ORDER

Plaintiffs,

13 Civ. 9173 (ER)
- against

FEDEX GROUND PACKAGESYSTEM, INC,

Defendant

Ramos, D.J.:

This is a case brought by the City of New York (“City”) and the State of Xark
(“State,” and collectively, “Plaintiffs”) against FedEx Ground Package System(*FedEXx”)
for damages, penalties, and injunctive relief based on allegedly unlawful shipments a
deliveries of untaxed cigaretteBlaintiffs seek the appointment of a special master, damages,
and penalties under the Contraband Cigarette Trafficking Act, 18 U.S.C. 2084d.
(“CCTA"); treble damages and attornsyees under the Racketeer Influenced and Corrupt
Organizations Act, 18 U.S.C. § 196tiseq(“RICQO"); and penalties under the Assurance of
Compliancg“AOC”) that FedEx entered into with the Attorney General of the State of New
York (“AG”) in 2006. Before the Court is Plaintiffanotion to strike twelve of FedEgtwenty
four affirmative defenses. (Do89). For the reasons that follow, the motion is GRANTED in
part and DENIED in part.
|. BACKGROUND

A. Factual and ProceduralBackground
OnMarch 30, 2014Plaintiffs commenced this action agaiRstEX, alleging that it

knowingly delivered unstamped cigarettes throughout the country, including New Yp&n@i
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State, between 2005 and 2012=eAm. Compl. (Doc. 13) Plaintiffs allege thatedEx made
shipments of unstamped cigarettes on behalf of Shinnecock Smoke Shop, Native Made Tobacco,
FOW Enterprises, Inc., and Cigarettes Direct To You (collectively,&eite Sellers”).d. at 1
13-15. In total, the Plaintiffs allege that FedEx knowingly shipped nearly 400,000 cartons of
unstamped cigarettes from the Cigarette Sellers to individual residences vidle®ity and
State.Id. at{ 76.

Plaintiffs Amended Complainalleges that FedEx violated the CCTRJCO,theAOC,
the Prevent AllCigarette Trafficking Act, 15 U.S.C. § 38bseq(“PACT Act”), and the New
York Public Health Lawas well as created a public nuisanéen. Compl.{{ 134-78. On May
13, 2014, FedEx moved to dismasof these claimgursuant to Federal Rule of Qivi
Procedure 12(b)(6kxcept for the alleged AOC violation. (Doc. 28). On March 9, 2015, this
Court denied the motion as to the CCTA and RICO claims, and granted the motion as to the
NYPHL and public nuisance claims. (Doc. 68).

On May 12, 2015, FedEx answered the Amended Compéaserting twentyour
affirmativedefenses. (Doc. 72). On July 16, 2016, Plaintiffs moved to strike twelve of the
defensepursuant to Rule 12(f). (Doc. 89).

B. Remaining Claimsand Applicable Law
Plaintiffs have four claims that remain: (1) a claim under the CCTAg ¢2aim under the

AOC, (3)a claim for RICOviolations, and (4) a claim for conspiracy to violate RIEO.

1 On August 14, 2015, FedEx filed an amended answer contdah@rgame twentfour defenses. (Doc. 101).

2 Plaintiffs have conceded their claims under the PACT SgeMemorandum of Law in OppositiofDoc. 103) at
3n.l.



The CCTA claim: The CCTA makes it unlawful for any person knowingly to ship,
transport, receive, possess, sell, distribute, or purchase “contraband cijal&tegsS.C. §
2342(a). “Contraband cigarettes” are defined as “a quantity in excess of 10,06@esgavhich
bear no evidence of the payment of applicable State ordmzaktte taxes in the State or
locality where such cigarettes are found, if the State or local governmeiresea stamp...to be
placed on packages or other containers of cigarettes to evidence payment dédmerst’ 8
2341(2). Together, theserpvisions establish four elements for a CCTA violatitimat a party
(1) knowingly ‘ship, transport, receive, possess, sell, distribute or purchaseo(@han 10,000
cigarettes (3) that do not bear tax stamps, (4) under circumstances \ateec Bical cigarette
tax law requires the cigarettes to bear such stdntpisy of New York v. Chavelkio. 11 Civ.
2691 B8SJ), 2012 WL 1022283, at *3 (S.D.N.Y. Mar. 26, 2012) (quotBity of New York v.
Golden Feather Smoke Shop, |rid¢o. 08 Civ. 3966 (CBA), 2009 WL 2612345, at *26
(E.D.N.Y. Aug. 25, 2009)).

The CCTAauthorizes State and local governments to bring a civil action in federal court
to “restain violations” of the CCTA and “obtain any other appropriate reliatluding civil
penalties, money damages, and injunctive or other equitable relief.” 8§ 2346(b) Pldarfs
CCTA claim seeksnoneydamages equ#b the amount of tax revenue that would have been
generated had the cigarettes allegedly shipped by FedEx containddrgadstamps, as well
as civil penaltiesand appointment of a special master to morietExfor CCTA violations.

The AOC claim: In 2004, theAG investigated FedEx and other common carifi@rs
violating federal and state laws relatitaghe unlawful delivery of cigaretteancluding New
York Public Health Law (“NYPHL”") 8§ 139%. Section 139%1) states that, in New York

State, cigarettes mdye shipped only to (a) licensed cigarette tax agents, licensed wholesale



dealers, or registered retail dealers, (b) export warehouse proprietastans bonded
warehouse operators, or (c) agents of the federal or state governmenits B99H (2), in
turn, prohibits common carries from “knowingly transfiag] cigarettes to any person in this
state reasonably believed by such carrier to be other than a person descriBé&Hirf1)],” and
provides a presumption of carrier knowleddecigarette are transported to a home or
residence

In February 2006, FedEx entered into an Assurance of Compliance (“AOC”) with the
AG, in which it agreednter alia, to comply withNYPHL § 13994l terminate relationships
with shippers that unlawfully attempted to use FedEx to ship cigarettes totedidddresses,
and report those shippers to thé’s dfice. FedEx also agreed to monitor and investigate its
own shipments to assure compliance with the AOC. The AOC also required FedEx to
implement a policy prohibiting the shipment and delivery of cigarettes to individoalmers,
and to revise its internal policies to ensure their compatibility with the terms ofQBe AedEx
further agreedhat it would paya $1,000penaltyfor every violation of the AOC.

Plaintiffs AOC claimseeks$1,000 for each of FedExUeliveries of cigarettes to a home
or residence in violation of the AOC.

The RICO claims: “RICO providesa private cause of actidar ‘[a]ny person injured in
his business or property by reason of a violation of section 1962 of this ctiaptenii Grp.,
LLC v. City of New Yorkb59 U.S. 1, 6 (2010) (quoting 18 U.S.C. 8§ 1964(&ection1962(c),
which Plaintiffs invoke here, makes it “unlawful for any person employed bysacated with
any enterprise engaged in, or the activities of which affect, interstate...coerteeconduct or
participate, directly or indirectly, in the conduct of such enterprisigsathrough a patteraf

racketeering activity.” Under the statute, “racketeering activity” is ddfto include violations



of the CCTA. See§ 1961(1) (including “sections 2342346 (relating to trafficking in
contraband cigarette$)

A civil RICO plaintiff can recover &ble damages, costs, and attoredges.18 U.S.C.
8 1964(c). Plaintiffs here sue under this civil provision, which may be invoked by private
parties unlike the provision providing for RIC®’'criminal penaltiesiyhich are recoverable only
by the UnitedStates.See8 1963. “To state a civil RICO claim,” Plaintiffs must establish that
FedEx ‘tonducted or participated in the conduct of an enterprise’s affairs throughra pétte
racketeering activity that caused injury to [R&intiffs’] business or property.’City of New
York v. LaserShip, Inc33 F. Supp. 3d 303, 309 (S.D.N.Y. 20{el)ing 88 1962(c), 1964(c);
Sedima, S.P.R.L. v. Imrex, C473 U.S. 479, 496 (1985)). In addition to alleging violations of §
1962(c),Plaintiffs alsoallege FedE% involvement in a conspiracy to violate 8 1962(c), pursuant
to § 1962(d). Plaintiffs seek treble damages based on the amount of tax revenue lost by the
shipment of untaxed cigarettes, and attorsdgeés.

C. FedExs Affirmative Defenses

The instant motion seeks to strike twelve of FegdlBxenty-four defenses Amended
Answer, Defenses, and Affirmative Defenses (“Answer”) (0dxl) 20-28. These twelve can
be sortednto three categories: (% “Government Conduct Defenses,” which seek to bar
Plaintiffs’ claims or mitigate potential damages based on the wrongful conduct of Plaintiffs
themselves; (2our “AOC Defenses which seeks to bar th®OC claimbased orpurported
defects with the AOG formation, terms, or implementation; and (3) two other mewedus

defenses. The discussion below is organized according to these three categories



Il. LEGAL STANDARD

“An affirmative defense is dmssertion of facts and arguments that, if true, will defeat
the plaintiffs...claim, even if all the allegations the complaint are trué. Tradewinds
Airlines, Inc. v. SorgaNo. 08 Civ. 5901 (JFK), 2013 WL 6669422, at *2 (S.D.N.Y. Dec. 17,
2013) (quotingBlack' s Law Dictionary482 (9th ed. 2009))Although acourt may strike “an
insufficient defense or any redundant, immaterial, impertinent, or scanchaddtes’, Fed. R.

Civ. P.12(f), “courts should not tamper with the pleadings unless there is a strong reason for so
doing.” Lipsky v. Commonwealth United Carp51 F.2d 887, 893 (2d Cir. 1976). Motions to
strike an affirmative defense are generally disfava@ag,Vanlines Inc. v. Experiaimfo.

Solutions, InG.205 F.R.D. 148, 152 (S.D.N.Y. 2002), and “will not be granted unless it appears
to a certainty that plaintiffs wodlsucceed despite any state offdets which could be proved in
support of the defenseSalcer v. Envicon Equities Cor@.44 F.2d 935, 939 (2d Cir. 1984)

(citation andnternalquotation marks omittedyacatedand remanded on other grounds’8

U.S. 1015 (1986).

To prevail on a motion to strike, the moving party must satisfy a stringent ttegepl
test: “(1) there must be no question of fact that might allow the defense to succeed; (2) there
must be no substantial question of law that might allow the defense to succeed; and (3) the
plaintiff must be prejudiced by the inclusion of the defen&peécialty Minerals, Inc. v. Pluess-
Staufer AG395 F. Supp. 2d 109, 111 (S.D.N.Y. 2005). In considering the first and second
prongs, courts apply the same legal standard as that applicable to a motiongs anshar Rule
12(b)(6). Coach, Inc. v. Kmar€orps, 756 F. Supp. 2d 421, 425 (S.D.N.Y. 2010). The
“sufficiency of a defense is to be determined solely upon the face of thengigadid the Court

“accepts as true all weflleaded factual allegations and draws all reasonable inferences in the



[non-moving partys] favor.” Id. (citations andnternal quotation marks omittgdin evaluating
the third prong, the Court may consider whether inclusion of the legally insuffdefense
would needlessly increase the “time and expense of trial” or “daratid expense of litigation.”
Id. at 45 (citing Estee Lauder, Inc. v. Fragrance Counter, Jri89 F.R.D. 269, 272 (S.D.N.Y.
1999));see also S.E.C. v. McCask&% F. Supp. 2d 323, 326 (S.D.N.Y. 1999) (“An increase in
the time, expense and complexifyaotrial may constitute sufficient prejudice to warrant
granting a plaintifs motion to strike.”).
lll. GOVERNMENT CONDUCT DEFENSES
A. The Defenses

The Government Conduct Defensestaesfourth, fifth, sixth,fifteenth,seventeenthand
eighteenthaffirmative defenses, asserted by FedEx as follows:

4. Plaintiffs claims, including their request for civil penalties, are barred, in

whole or in part, by the doctrines of waiver, estoppel, laches, unclean mands,

pari delictg and/or similar doctrines and equitable doctrines, in it alia,

Plaintiffs had reason to know about unlawful cigarette sales by Shinnecock,

FOW, Native Made and CD2U, yet failed to take appropriate steps as to them or

their customers, or to notify FedEx Ground

5. Plaintiffs claims are barred, in whole or in part, by their failure to mitigate or

avoid their claimed damages, includimgger alia, by pursuing the shippers

alleged to have sold untaxed cigarettes or their customers.

6. Plaintiffs claims for damages must be reduced by the amounts they collected

or should have collected from third parties, includinggr alia, the consumers

bearing ultimate responsibility for the taxes at issue.

15. The States own inactivity under the AOC, and tirespect to cigarette tax

laws more generally, bars, estops, or otherwise precludes it from complaining

or seeking relief based on, FedEx Ground’s alleged performance and/or

nonperformance under the AOC, including, but not limited to, under prisaple
laches, waiver, estoppel, and similar doctrifies.

3 This defense could easily be categorized as an AOC Defense as well, but sirketi geeclude the AOC claim
based on the Plaintiff€onduct, the Court discusses it along with the Government Conduct Befens
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17. Plaintiffs’ claims are barred or limited by their own conduct, including but not
limited to their failure to enforce cigarette tax laws.

18. Plaintiffs’claims are barred or limited by their owanduct, including but not

limited to their failure to enforce cigarette tax laws, negligence, or thegaegé

of their agents, employees, or representatives, or third-parties over which

Defendants had no control.

Answer at 21, 26-27.

The thrust oPlaintiffs argument for striking thesex defenses is that they all
impermissibly seek to interfere with tkiaty and States exective discretion to enforce theiax
and public healthaws. Accordingto Plaintiffs, eacldefenseat bottomjs simply a complaint
that Plaintiffsdid notprioritize law enforcemenin ways that would reduce the amount of lost
tax revenudor which FedEx is now alleged to deectlyliable. But Plaintiffs maintain that
those enforcement decisions greciselythetypeleft to the exclusive discretion of the
government, and are not to inéerfered with bythe whimsof individual defendants in random
cases.SeeMemorandum of Law of Plaintiffs Pls! Br.”) (Doc. 94) at 5-8. Plaintiffs further
contend that the egable defenses listed in FedEXourth and fifteenth defenses are not
applicable to actions for damagesr to actions in which “the government seeks to vindicate a
public interest.” PI$.Br. at 13-20.

FedExresponds tha®laintiffs purported failure to provide timely notice to FedEx
regarding cigarette shippers is relevant to the claims for civil and stipuktettips under,
respectively, the CCTA and AOC. Memorandum of Law in OppositibBedExOpp’'n”) (Doc.
103) at 4-5.FedExalso argues th&laintiffs conduct is relevant to the claims for equitable
relief, because, for example, “it would be relevant if Plaintiffs knew of the shippesuat or

knew of [FedEXx’s] alleged deliveries, but did not communicate” with Feddxat 5-6.

Furthermore, to the extent Plaintiffs are seeking money damages, FgdEg that it should be



allowed to “invoke ordinary causation and damages principles” as defenses, including by
guestioningvhether Plaintiffsfailure to collect lost taxefsom other parties severed the
causation chain or violated Plaintiffs duty to mitigate damatgesat 7.

B. Applicable Law

1. Executive Discretion

Government officials “generally are given broad discretion in their dessvhether to
undertake enfoement actions. Gagliardi v. Vill. of Pawling 18 F.3d 188, 192 (2d Cir. 1994)
see alsdHeckler v. Chaney70 U.S. 821, 831 (1985) (“This Court has recognized...that an
agencysdecision not to prosecute or enforce, whether through civil or crimpinagss, is a
decision generally committed to an agency’s absolute discrgtidixecutive discretion relates
both to the decision not to take action, as well as the decision to take"adtem.Yorkv.

United Parcel Serv., IncNo. 15 Civ. 1136 (KBF), 2016 WL 502042, at *7 (S.D.N.Y. Feb. 8,
2016)(“UPS 1) (citing Heckler, 470 U.S. at 831):[A] n agency decision not to enforce often
involves a complicated balancing of a number of factors which are peculianiy vst
expertise...The agency is faoetter equipped than the courts to deal with the many variables
involved in the proper ordering of its prioritiesHeckler, 470 U.S. at 831-32ee alsd._eland v.
Moran, 80 F. App’x 133, 135 (2d Cir. 2003) (noting thatids are “particularly itequipped to
review” enforcementdlecisions).

The Court has reviewed the cases cited by the parties, as well as the thorayglofrev
this body of law by the district court WPS I1l, both of which confirm the existenceabasic
principle against allowing a party to dictate “when and under what circuoestaa particular
law is to be enforced or not enforceflee UPS 12016 WL 502042, at *8' The case law in the

area of executive discretion generally relates to a’'gaggmpt to require particular



enforcement, or hold a public entity responsible for lack of or inadequate enforcgmkms.’an
open question, however, whether and to what extent a partgfeartothe “consequences” of a
“particular enforcement choice” as part of the factual predicate relevam@affirmative
defense.ld.

2. Equitable Defenses

Thecommontaw equitable defenséisatFedEx invokesire closely related. Waiver is
best described as tih@entionalsurrender of a legal right by act or omission; equitable estoppel
applies when a party misrepresents or conceals material fadta@nd or should knowhat
another party wilact as a result; laches barpartys claim in equity where the party has
unreasonably delayed in a prejudicial manner; unclean hands prohibits awardinge el
to a party that has acted fraudulently or deceitfully to gain an unfair advaatatye pari
delictoapplies where the plaintiff is also a wrongdoer and thus equally responsithie fojury
at issue.Seed. at *12 (collecting cases describing each defense).

Once @gain, given the body of case law involving government plaintiffs and these
equitable defenses, a basic principle emer{€surts have routinely held that, when acting in a
capacity to enforce public rights in the public interest and discharge staesgponsibilities,
government entities are not subject to all equitable defersash as laches or estoppdhat
could ordinarily be invoked againstprivate actor.”ld. at *7 (collecting cases)On the other
hand, no case endorses wholesale “the sweeping proposition that there is no sepafsaant
to which an equitable defense might be assetihst a governmental entitgspecially where
the governmens role in an action more closely resembles that of a private litidgréat *8

(citing casesn which equitableestoppeils asserted against governmental enfjties

10



3. Duty to Mitigate

In New York, a party that “has been injured either in his person or his property by the
wrongful act or default of another is under an obligatory duty to make a reasonatiléoeff
minimize the damages liable to result from such injuapda failure to make sih an effort will
bar that partyfrom re@vering for those additional damages which result from such failure.”
Ridgeview Partners, LLC v. Entwist@s4 F. Supp. 2d 395, 402 (S.D.N.Y. 2005) (quobem
Norske Ameriekalinje ActiesselskalieSun Printing and Pulg’ Assn, 226 N.Y. 1, AN.Y.

1919). “*Reasonable effortare efforts conducted with reasonable skill, prudence and
efficiency.” Technest Holdings, Inc. v. Deer Creek Fund LNG. 06Civ. 1665 (HBP), 2008
WL 3449941, at *19 (S.D.N.Y. Aug. 12, 2008) (quotidgn Norske226 N.Y. at 9).

C. Discussion

1. The Sixth an&eventeenth Defenses Are Struck

The Court grants Plaintiffghotion to strike the sixtandseventeenth defensas to all
claims The sixth defense is nothing more than FedEgfuest that Plaintiffs collectsbtaxes
from other parties instead of FedEx, whiclthis “sort of enforcement decision” thdgfls in the
heartland of a State broad discretion in the area of law enforcement deemigking” UPS II,

2016 WL 502042, at *1{citations omitted).

Thesame is true of the seventeenth defense, which refers only to tax collection, and thus
can only be construed as asserting that Plaintitfs tax enforcement decisions somehow
precludes their suit herdd.

Neither defense isognizable as a matter lsfw. Were they successful, they would
necessarily induce the Court to interfere with or penalize Plaintiffs fordeeisions about how

and from whom to collect taxes. Such interference is prohibited by principlescotiere

11



discretion and comityhe latter of Which generally forbids federal courts from interfering with
a stagé’s enforcement of its tax lawsAbuzaid v. Mattox726 F.3d 311, 312-13 (2d Cir. 2013)
(reversing district cours injunction relieving seller of unstamped cigarettes ftaxpenalties
imposed by the state “because such relief would interfere with thessadiministration of its tax
laws”); see also Heckle#70 U.S. at 831.

2. The Fourth and Fifteenth Defenses Are Stagko the CCTA Claim

The extent to whiclthese two defensesurvive differs with respect to the three types of
claims at issue.

The CCTA authorizes State and local governments to seek various types obrelief t
restrain CCTA violations, but it does not provide a private right of actéith respectad the
CCTA claim, therefore Plaintiffs are “acting in law enforcement capacity in their roles as
government entities,” and “not in a capacity akin to that of a private entitiy3 1, 2016 WL
502042, at *14.This situation thus fallsquarelyinto the line of authority prohibiting equitable
defenses from applying to government actors exercising broad discretiischarge statutory
duties. Id.; see alscClear Channel Outdoor, Inc. v. City of New Y,d8R4 F.3d 94, 111 (2d Cir.
2010) ([P]rinciples of laches or estoppel do not bar a municipality from enforcing ordinances
that have been allowed to lie fallow.” (QuotibgTrieste Rest. & Cabaret Inc. v. Vill. of Port
Chester 40 F.3d 587, 590 (2d Cir. 1994) (internal quotation marks omittddjted States v.
Philip Morris Inc., 300 F. Supp. 2d 61, 75-76 (D.D.C. 2004)hen, as here, the Government
acts in the public interest the unclean hands doctrineasailable as a matter of law.ln. pari
delictois similarly unavailable.”)A.C. Transp., Inc. v. Bd. of Edu53 A.D.2d 330, 33MY.
App. Div. 1999)(“ The defense of estoppel (or ratification, acquiescence or |lacdras)t be

invoked against a governmental agency to prevent it from discharging iteStatuties.”

12



(citationand internal quotation marks omitted)). Accordingly, the fourth defense and the
fifteenth defensare both struck as to the CCTA clafm

Plaintiffs’ role isarguablydifferent in the context of theAOC andRICO clains,
because they “are acting in agdhat is more akin to that of a private actor, rather than in the
role of a public enforcer of the public interéstUPS 1I, 2016 WL 502042, at *14The AOC
claim essentially puts Plaintiffs in the position of enforcing an ordinaryacnuvhile civil
RICO actions are available as private rights of action forgowernment litigants. While the
parties briethe issus heavily, particularly RICQhe argumentsltimatelydemonstrate that
there is no controlling authority that conclusively determuaestheror notequitable defenses
apply to a government as contraat RICO-plaintiff. ComparePIs! Br. at 3-5, 8—10with
FedEx Opp’n at 19-2@f. Republic of Iraq v. ABB AG@68 F.3d 145, 163 (2d Cir. 2014)
(affirming district courts dismissal of foreign sovereigntivil RICO claimsonin pari delicto
grounds)cert. denied135 S. Ct. 2836 (20158ee alsd-edEx Opp’nat 17~18 (collecting cases
that caution against striking defense for which disputed question of law ex#s)tiffs
motion to strike the fourth and fifteenth defenses is thus denied as to the AGTCAdlains.
SeeUPS I, 2016 WL 502042, at *15 & n.13 (denying motion to strike deféimseis identical
to FedExs fourth defenséerg; id. at *20 (same as to FedExfifteenth defenskerg.

3. The Fifth Defense Is Struck as to the CCTA and AOC Claims

The fifth defenseés directed tdPlaintiffs’ purported duty to mitigate damages.
Plaintiffs fundamental role as discretionary enforcer of the public interest when suing

under the CCTA precludes application of a duty to mitigate damages. To impose a duty to

4 As theUPS Il court rightly noted, th€ourt can balance equitable considerations in its determination as to whether
injunctive relief is warranted under the CCTA, should that be necedd@®$.1, 2016 WL 502042, at *14 n.11
(citing eBay Inc. v. MercExchange, L.L,647 U.S. 388, 391 (2006))

13



mitigate damages in this context would require Plaintiffs, as FedEXx itself potsatirsye] the
shippers alleged to have sold untaxed cigarettes or their customers.” AngierThat would
stand as a judicial manddtecing theCity and Statéo re-prioritize theirtax enforcement

efforts or penalizing them for not doing so. The principles of executive discretion and comity
forbid this result.See UPS |12016 WL 502042, at *14.

In the context of the AOC claim, the Statdunctionally serving as a private party in a
contractdispute. That would usually make the duty to mitigate appropriate. In this particula
case, however, the AOC provides for stipulated penalties of a set amount ($1000) toneac
FedEx knew or should have known of a delivery of cigarettes to an unaathcecipient inside
New Yok State. Am. Compl. {1 173There is no other basis for relief. The duty to mitigate is
thus “inapplicable” because the stipulated damages are “not amenable to mitigaisoa
binary issue—either there is a violation, ihich case the amount is established by contract, or
not.” UPS Il 2016 WL 502042, at *15.

Once again, the parties vigorously contest the propriety of imposing a duty taentiga
a government plaintiff in the civil RICO context. On the one hand dttetthat Plaintiffs rely on
CCTA violations as the RICO predicatesuggests the very same problems as requiring
mitigation of damages for the CCTA claim itse®n the other hand, tiparties do not cite
controlling authorityeither way and the naturefd&RICO damages in some casesere the
predicate acts resemble breaches of constaggests that the duty to mitigate is not a total
stranger to the civil RICO contexBee UPS 12016 WL 502042, at *15 n.12 (discussing
contractlike damages in civil RICO cases); FedEx Opgt 19—-20 (citing two out-oEircuit
cases refusing to strike dutty-mitigate defense in civil RICO case given lack of controlling

authority and sparse factual record). The Couttus compelled to deny Plaintifisiotion to

14



strike the fifth defense as to tReCO claimsand await further development of the recodPS

II, 2016 WL 502042, at *15 (“In short, the Court needs to better understand the factual record to
understand whaer the proffered use of this defenseadsis theRICO claims is in the realm of

what is out of bounds as attacking an enforcement decision, or within bounds as arguing that
whatever the decision, there are consequences that cannot be escaped awct foP®tshould

not be liabl€).

4. The Eighteenth Defense Is Struck as toa@fd A andAOC Clains

The eighteentldefense is identical to the seventeenth defense, except that it also purports
to raise what appears to be a defense of contributory or comparagivgence.

That minor difference is of no import in the contextled CCTA claim. The core
premise of the defensethat Plaintiffs were negligent in thediscretionarytax enforcement, a
contention that is impermissible where the government seefksdicate the public interest via
enforcement of a public statutory righ€f. F.T.C. v. Crescent Pub. Grp., Int29 F. Supp. 2d
311, 324 (S.D.N.Y. 2001)As a general rule.neglect of duty on the part of officers of the
Government is no defense to a suit by it to enforce a public right or protect a pubdistihte
(quotingNevada v. United State463 U.S. 110, 141 (1983)nternal quotation marks omitted)
FedExs only response, that Plaintiffs should not be ablgatafterFedExdirectly for unpaid tax
liability, does not alter the fact that Plaintiffs do not at all resemble private plawtin they
seek to enforce the CCTASeeFedEx Opph at22—23. It is the attempt to assert a contributory-
or comparativeiegligence defense against Plaintiffsheir public enforcement rol@nat is
objectionable, and compels strikinfthe eighteenth defense as to the CCTA claim

FedEx makes no argument specific todpgication of the eighteenth defense to the

AOC claim. This arguably constitutes waiver. But in any event, since thech@® is

15



functionally a breaclof-contract claimthere is no cognizable legal basis for FedEx tatbar
based on contributoryr comparativanegligence SeeSolutia Inc. v. FMC Corp456 F. Supp.
2d 429, 451 (S.D.N.Y. 200§)FMC cites no case that permits a party to escape enforcement of
a contract on the basis of contributory or comparative negligence. Nor does FMC pryide
persuasive justification for why there should behsa defenseAccordingly, FMC5s Twelfth
Affirmative Defense is dimissed with respect to Solusaireach of contract claifm(citing
Bank Brussels Lambert v. Chase Manhattan Bank, N&.93 Civ. 5298 (LMM), 1999 WL
710778, at *3 (S.D.N.Y. Sept. 10, 1999Ne. Petroleum Div. of Cargill, Inc. v. Bear Stearns
N.Y., Inc, No. 92 Civ. 6826 (LMM), 1994 WL 381346, at *5 (S.D.N.Y. July 19, 1994)
(“Defendant’s affirmative defense of contributory neglmgeemust be dismissed, since the
instant action is for breach of contrdct. The defense is therefore struck as to AOC claim.
The Court is also doubtful that a contributooy-comparativenegligence defense can
apply to a claim requiring intentional conduct as an element, such R$GBeclaimshere® But
since the parties have not provided controlling authority and Plaintiffs are kiort® a private
tort plaintiff in the civilRICO cantext, the Court will not strike this defense as to the RICO
claims at this stageThe Court cautions FedEXx, however, that its decision not to strike this
defensen its entiretyis not an invitation to wide-ranging discovery on whether Plaintiffs have

historically been negligent in their discretionary collection of taxes andoemf@nt of tax laws.

5 SeeChamberlain Mfg. Corp. v. Maremont Corplo. 90 Qv. 7127(PEP) 1993 WL 535420, at *6 (N.D. Ill. Dec.
19, 1993) (“Because a RICO violation involves intentional conductribatdry negligence is not a viable defense
to such a claim eithér(citation omitted); see also Field v. Man§16 U.S. 59, 70 (1995) (noting the common law
rule that “contributory negligence is no bar to recovery becaasdilent misrepresentation is an intentional tort”);
GAMCO Invrs, Inc. v. Vivendi, S.A917 F.Supp. 2d 246, 257 (S.D.N.Y. 2013) (“This is just another way to state
the common law rule that contributory negligence is not a defense to atioiméior reckless tortThe best

solution is for people not to harm others intentionally, not for poteritiains to take elaborajgrecautions against
such depraations” (quoting Teamsters Local 282 Pension Trust Fund v. Ang&e2 F.2d 522, 528 (7th Cir.

1985) (nternal quotation marksmitted))
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IV. AOC DEFENSES
A. The Defenses

The AOC Defenses athe tenth, eleventh, twelfth, and thirteenth defenses, asserted by
FedEx as follows:

10.The AOC isunenforceable under Executive Law § 63, as the Attorney
General lacked the authority to institute a civil action under NYPHL 13&9the
time the AOC was executed.

11. The penalty provision of the AOC is unenforceable, as it is beyond the
permissible sope of relief in an Assurance under Executive Law 8§ 63 and/or New
York contract law.

12. The AOC is unenforceable due to failure of consideration and/or
misrepresentations by the Stafst. the time the AOC was signed, the Attorney
General knew that iecked authority to commence a civil action under NYPHL
13994l. Nevatheless, the New York Attornegyeneral materially misrepresented
its authority pursuant to New York Public Health Law § 189%icluding its

ability under the statute to institute aitaction under and recover ciypknalties
pursuant to New York Public Health Law § 1399-while simultaneously
concealingts own material admissions elsewhere regarding thesr@mtent

scope of its authority. Th&ttorney General made this material misrepresentation
through a combination of statements contained on the face of the AOC and in
related correspondencegarding the purpose and effetthe AOC...Contrary

to these representations, the New York Attorney General lacked authority to
commenca civil action under 1399-and therefore lacked the authority to enter
into an Assurance of Compliance pursuant to New York Executive Law 8§ 63(15)
regarding alleged violations of N.Y.P.H.L. § 1399:.Moreover, the Attorney
Generadls Office knew that itsepresentations regarding its authority under 1399-
Il were false when made....In addition to materially misrepresenting its authority
under 8§ 1399}, the Attorney Genera Office also fraudulently concealed

material information from FedEx Ground afailed to disclose information
concerning its own contrary statements as necessary to prevent the statements i
did make from being misleading The statements made by the New York
Attorney Generak Office were intended to, and did, induce reliance by kedE
Ground; namely its execution of tH#eOC....

13.The Statés claim under the AOC is barred limited by its own breach or

nonperformance of, or bad faith with respect to, the Assurance of Congplianc
including but notimited to, any covenants implied tieén.
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Answer at 2226°
B. Discussion

1. Background on NYPHL 8§ 1399and N.Y. Exec. Law 88 63(12), 63(15)

NYPHL § 1399H makes it “unlawful for any common or contract carrier to knowingly
transport cigarettes to any person in this state reasonably believed masumhto be [a
consumer].” NYPHL § 1399(2). In 2013, § 1399} was amended tauthorize the Attorney
General and “corporation counsel of any political subdivision that imposes a taawetteigj’ to
“bring an action to recover the civil penalties provided by [§ 18®)} and for such otheelief
as may be deemed necessary13994[(6). Prior to the 2013 amendment, only the State
Commissioner of Healtbould bringsuchan action. In a previous decision in this case, the
Court held that the 2013 amendment was not retroactive and thOgytlaad Stateould not
sue for civil penaltieglirectly under § 1399-for conductpredating the amendmerteeCity of
New York v. FedEx Ground Package Sys., BitF. Supp. 3d 512, 528-29 (S.D.N.Y. 2015)
(“FedExT).

New York Executive Law (“N.Y. Exec. Law”) 8 63(12) provides that, where “any
person” engaged in “repeated fraudulent or illegal acts or otherwise denejsfpatsistent
fraud or illegality” in conducting business, the Attorney General may apply oif bétize State
“for an orderenjoiningthe continuance of such business activity or of any fraudulent or illegal

acts,[or] directingrestitutionanddamages..” (emphasis added).

51n the context of a motion to dismiss pursuant to RQig)(6), FedEx has asserted identical arguments about the
AOC in a related case before this Court, involving substantially sialilegations by the City and Stdtased on
FedExs alleged deliveries on behalf of twerttye other cigarette sellerSeeCity of New York v. FedEx Ground
Package Sys., IndNo. 14 Civ. 8985 (S.D.N.Y.). The Court has rejected many of thigaenants, for the same
reasons, in an Opinion and Order published the same day as the instaoih @péhOrder.
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The AOC was entered into pursuant to another provision of the New York Executive
Law, N.Y. Exec. Law § 63(15), and essentially serves as a “regulateciianism, similar to a
deferredprosecution agreement, in which the Attorney General agrees to forego suit...in
exchange for a comparsyagreement to alter its practice$Vhitehaven S.F., LLC v. Spangler
No. 14 Civ. 3677, 2015 WL 8240549, at *1 (2d Cir. Dec. 9, 2015). N.Y. Exec. Law § 63(15)
provides as follows: Ihh any case where the attorney general has authority to institute a civil
action or proceeding in connection with the enforcement of a law of this state, in teof the
may accept an assu@of discontinuance of any act or practice in violation of such law from
any person engaged or who has engaged in such act or practice.”

2. The Scope of the AG’s Authority under N.Y. Exec. Law 8§ 63(12)

In an opinionin a related case, releasauthe sameéay ashis opinion, the Court ruled
on the scope of Plaintiffgfreamendmenauthority to seek civil penalties under NYPHL §
13991l via an action brought pursuant to N.Y. Exec. Law 8§ 63(&2e City of New York v.
FedEx Ground Package Sys., Indo. 14 Civ. 8985 (S.D.N.Y.)Thatdiscussiorns relevant to
the instant motioecause, in both cases, Plaintiffs have defended their authority to enter the
AOC in part on the proposition that 8 63(12), regardless of the Court’s prior ruling on
retroactivity has always permitted the AG to seek civil penalties for violations of §11L.399-
PlIs! Br. at 23-24. The Court analysiss thus presented here as well.

As the texiof N.Y. Exec. Law 8§ 63(12nakes clear, the State is generally limited to the
threeenumerated remedi@ghen bringing actions under that provisiomjunctive relief,
restitution, and damages—and civil penalties are not inclufled.State v. Solil Mgmt. Caorp.
491 N.Y.S.2d 243, 249 (N.Y. Sup. Ct.) (“[The State] is not entitled to perd@mages or treble

damages, or both, from respondent. N.Y. Exec. Law 8§ 63(12) does not provide for either of
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these extraordinary remedies and petitioner is limited to obtaining restitution oemsabgry
damages.”)aff'd, 114 A.D.2d 1057 (N.Y. App. Div. 1985¢ee alsd?eople ex rel. Spitzer v.
Frink Am., Inc, 2 A.D.3d 1379, 1380 (N.Y. App. Div. 2003) (“[S]ection 63(1@)¢ate[s] no
newclaimsbut...provide[s]particular remedies and standing in a public officer to seek redress
on bdalf of the Statand others.” (emphasis added) (alterations in original) (qu&tate v.
Cortelle Corp, 38 N.Y. 2d 83, 86 (1975))).

However, paintiffs point totwo types of cases support ottheir positionthat they are
not precluded from seeking civil penaltiesaig63(12) action (i) cases in which courts have
held that the State can obtain 8§ 63(12) relief “beyond the remedies availabletimdtréying
statute being enforced, and (ii) cases in which the State was awarded remgaiiestbe three
listed in 863(12), including civil penaltiesPIs! Br. at 23—24 The first type merely
acknowledges that the State can obtain injunctive relief, restitution, or damageddyi®),
even ifthe underlying statute does not provide for those reme8ieg-rink Am, 2 A.D.3d at
1380-81 (discussing only injunctive relief and restitution as recoverable remedie§ &3d&2)
that go “beyond” remedies in underlying statute). The second type involves awdrelState
for civil penalties under 8§ 63(12), but only bese the underlying statute expressly empowered
the AG to levy such penaltieSeePls. Br. at 23 €ollecting cases to arguleat 8 63(12) allows
the AG “to seek penaltieshere an underlying statute provides for penaltignphasis addey)
FedEx Opp'mat 3132 & nn.15-1@demonstrating that Plaintiffsases involve statutory
provisions explicitly authorizing the AG to seek penajtiekhese two categories of cases simply
stand for the straightforward proposition that, in any given case, the AGalapesslties

available under both § 63(12phdthe underlying statute being enforcdelaintiffs do not cite

20



any case in which the AG is awarded civil penalties via a 8 63(12) action toesaforc
underlying statute that does not itself empower the A@dotivil penalties.

The upshot is that the AG has only been able to use § 63(12) to seek civil penalties for
violations of § 1399} since 2013i.e., since 8 139% itself authorized the AG to bring an action
for civil penalties.

3. The Tenth Defense Is Struck

The tenth defense is not cognizable as a matter of law because thesAdhg had the
authority to institute a civihctionunder N.Y. Exec. Law 8§ 63(12) to restrain violations of
NYPHL 8§ 1399H. The basic problem is thaeéEx conflates the AG authority to seek civil
penalties under § 139B-which was unavailable at the time the AOC was executed, and the
AG’s authority to institutany civil action to halt violations of § 1399- which was available
under 8§ 63(12at the time the AOC was executed.

FedEXx relies on this Court’s opinion kiedEx | but misconstrues its holdingzedEx |
held only that the 2013 amendment to 8 1B99hich authorized the AG to levy civil penalties,
was not retroactive. Nothing FedExI limited the AGs authority to, for example, bring an
action pursuant to N.Y. Exec. Law 8§ 63(12) to enjoin persistent violations of 8l1398sllect
compensatory damagésThe absence of authority as to one type of remedy does emate@ps
a complete bar on any civil action, as the tenth defense elainesAG plainly had authority to
enforce 8 139% in particular ways at the time the AOC was executed, and it was that authority

that legitimated the AOCCf. UPS II, 2016 WL 502042, at *1@pholding the AG’s authority to

" The Legislatures stated justification for the 2013 amendment was to “provide[] for nfteetive enforcement of
the statute by permitting both the Attorney General and the Corporatiams€l...to bring actions to recover civil
penalties for statutory violations.” N.Y. Speors Memo., 2013 S.B. 5215 (Nov. 5, 2013); N.Y. Sponsors Memo.,
2013 A.B. 429 (Mar. 14, 2013). There is no indication, in other words hhamendment had ambitions beyond
providing an additional type of remedy for @&y and State
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enter intoassurancaith UPS because AGhad the authority to commence an action for certain
specified forms of relief undéd.Y. Exec. Law 8§ 63(12) in relation to repeated violations of PHL
8 1399H"); Frink Am.,Inc., 2 A.D.3dat 1380-81 (upholding AG’s authority to enforce § 63(12)
remedies not found in underlying statute).

Plaintiffs motion to strike the tenth defense is granted.

4. The Eleventh Defense $ruck

The eleventh defense is struck because thénddsauthority to include stipulated
penalties in the AOQ@nder both § 63(15) and ordinary contract principhesibecaus¢hese
penalties do not run afoul of New York’s restrictions on liquidated damages.

FedEx first argues that § 63(15) does not, on its own terms, authorize the inclusion of
penalties into an assurance such as the AOC. FedEr @ppl—-33. But of course 8§ 63(15)
does not expressly lishyremedies that are appropriately included in assurghéesd unlike §
63(12), which empowers theG to bring enforcement actions and seek certain remedies against
an uncooperative defendant, 8 63(15) contemplatetuataryagreement in which the AG and
the counterparty negotiate and agree on the permissible scope of injunctive andymeheftar
going forward. Consequently, unlike the plain language in 8 63(12), there is nothing in 8 63(15)
that purports to limit the types of remedial schetodse included in assurancescoimpliance
Cf. 8 63(15) (requiring only that “thattorney general has t#hwrity to institute a civil action or
proceeding in connection with the enforcement of a law of this’st&elil Mgmt. Corp.491
N.Y.S.2d at 246 (upholding 8 63(15) agreement requiring landlord to pay rent refunds even

where underlying statute gaveusing commissioner exclusive jurisdiction to sue landlord for

8 Although § 6315) allows for “a stipulation for the voluntary payment by the allegeldtgipof the reasonable
costs and disbursements incurred by the attorney general during theafchissmvestigation,” there is no logical
basis or authority to indicate thatghs meant to be the exclusive remedy provided by any 8§ 63(15) assurance.
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rent overcharges, becadaadlord who “entered into that agreement...waived any objection it
might have had to the Attornéyenerdsk jurisdiction to investigate rent overcharge
complaints). Here, the fact that the AG could institute a civil action “in connection with”
enforcement of the federal and state laws listed in the AOC, including 8l11398ufficient
authority for thepenalties that FedEx agreed to pay.

FedExsdefensdahat the AOCs stipulated penalty provisions are impermissible
liquidated damagealso fails FedExOppn at33. First, the Court echoes th@S Il court’s
“serious doubts that this liquidated damages rule applies to a deferred-prosegna@meant like
the [AOC],which is distinguishable in important respects from an ordinary commercial
contract,” and notes that FedEx “does not cite a single case in which suchatestidamages
provision was held unenforceabldJPS I, 2016 WL 502042, at *19 n.14. Second, E¢d
argumenthat the AOCs penalties could be considered impermissible liquidated damages under
New York lawis unconvincing. In New York, “a contractually agreed upon sum for liquidated
damages will be sustained where (1) actual damages may be titiidetermine and (2) the
sum stipulated is not plainly disproportionate to the possible 164§’ Fid. & Guar. Co. v.
Braspetro Oil Servs. Cp369 F.3d 34, 70 (2d Cir. 200dhternal quotation marks omitted).
FedEXs attempt to decouple the AGCHipulated penalties from actual damages ultimately
serves to underscore the difficulty of ascertaining actual damage$-&wixs violation of one
or more of the interrelated obligations imposed by the AG€e UPS ]12016 WL 502042, at
*19 n.14 (“Damages would have been difficult to ascertain in light of UPS’s variousnagmées
contained in the AOD...."”). Without a more convincing showing that the A@€#violation
penalty is “plainly disproportionate” to the loss from a given violation, Fexd&xiplasis on the

fact that the AOC uses the term “penalties” alone is not sufficient to rendeOfies penalty
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provisions unenforceableseeTruck ReA-Ctr., Inc. v. Puritan Farms 2nd, In361 N.E.2d
1015, 1018-19N.Y. 1977)(“In interpreting a provision fixing damages, it is not material
whether the parties themselves have chés@all the provision one for ‘liquidated
damages..or have styled it as a penalty. Such an approach would put too much faitin for
and too little n substance.(citations omitted)

Plaintiffs motion to strike the eleventh defense is granted.

5. The Twelfth Defense Is Struck as to Lack of Consideratiodas to
Misrepresentationf Authority to Commence Civil Action and Includ€C Penalties

FedExs lengthy twelfth defense challenges the A©OiGrmation based on two theories:
(i) The AG did not provide any consideration, and (ii) the AG made misrepresentatmunsthe
scope of authority under NYPHL 8§ 138%nd N.Y. Exec. Law 8§ 63The Court finds that most
aspect®of this defensarenot cognizable, but wilpermitthe defenséo go forwardo the extent
it relies onmisrepresentatiorspecifically abouthe AGs lack of authority to obtairtivil
penaltiesunder § 1399+

FedEXxfirst argues that the AOC lacked consideration because tfepk@mise not to
bring a 8§ 1399} action was “entirely illusory and known by the Attorney Gensreffice to
have been illusory...in light of its inability to bring such an action.” FedEx Opp’n atBié. T
argument requires FedEx to construe the AOC as merely a promise from the #Gewit
statutory civil penaltiethat it could not obtain under § 1389but this framing is far too
narrow. First off, the AG had authority to enforce § 189%ing § 63(12) remedies, and the

AOC encompassed an agreement not to pursue those ren@e@C | 7° More generally,

9 “IA] Rule 12(f) motion to strike..focuses solely on the allegations in the pleadin@&at Rock Golf 2006, LLC
v. Town of RiverheadNo. 12 Civ. 3585 (SJF), 2013 WL 3788606, at *7 (E.D.N.Y. July 18, 2013) (cobecdises)
The Court may consider the contents of the AOC in resolving this motthrbboause it is “integral” to the
pleadings in th€omplaintand Answerand becausall partieshad knowledge and possession of A@C and
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the AOC ‘tovered a broader range of conduct than PHL § 1B9@nd did not purport, and was
not required, to specify an exhative list of the legal remedies that {hAG might have relied
upon in a theoretical enforcement proceeding” or “expressly provide for only thesécs
penalties or other remedies that would been the end result of a successfuhesribeseion.”
UPS I, 2016 WL 502042, at *18. The consideration from the AG, in other words, was far
broader than a mere agreement not to seek civil penalties under B-3398as an agreement
to halt the AGs investigation andorbearfrom bringng an enforcemerdction related to
FedExs potential violations of a number of state and federal laws, including but not limigd t
13991l. SeeAOC at 4 ([T]he Attorney General accepts the following assurances pursuant to
EL 8 63(15)in lieu ofcommencing a civil aadn against FedEx in connection with the matters
that were the subject of the investigation described in Paragraphs 6 and 7 of uhesésof
Compliancejncluding any alleged past violations BHL § 1399H.” (emphasis adde)j)see
alsoUPS I, 2016 WL 502042, at *18 The AOD was, effectively, a settlement of a pending
investigation by th&lYAG. In the AOD, UPS clearly received the benefit of the State
agreement to forego a potential enforcement action for what the State bedi®eedPSs prior
violations of state law.”). This consideration was adequate, as a matter. of law

The same reasoning dispenses with FésllBxsrepresentation defense to the extent that
defense is premised on representations about the AG’s authority to inclutteepevithin the
AOC. The AG had that authority under 8§ 63(15), and did not makenisrepresentations by so
stating.

Furthermore, bcause the AG also had authority to bring an action under N.Y. Exec. Law

8 63(12) to, for example, enjoin violations of § 1389he AG did not misrepresent its authority

relied upon it in framingheir pleadings Cf. Eaves v. Designs for Fin., IR@85 F. Supp. 2d 229, 244 (S.D.N.Y.
2011).
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to commence a civil actiogenerally SeeUPS II, 2016 WL 502042, at *19 (striking
misrepresentation defense because the AG “had the authority to commencenaioiacédain
specified forms of reliefnder Exec. Law 8§ 63(12) in relation to repeated violations of PHL 8§
139941").

As previously discussed, however, the AG lid have authority at the time of the AOC
to bring an action for the civil penalties provided by § 1B98ither directly under that
provision or via an action pursuant to N.Y. Exec. Law 8§ 63(12). Thass remairboth
guestions of fact anldw that preclude striking the defense at this stagguding the substance
of the representations made, whether the AG had an intent to deceive, and whetker FedE
reasonably relied on any misrepresentatiddseParaco Gas Corp. v. Travelers Cas. & Sur. Co.
of Am, 51 F. Supp. 3d 379, 392 (S.D.N.Y. 2014 party alleging fraud in the formation of a
contract must lead’ (i) a material misrepresentation of a presently existing or past fact; (ii) an
intent to deceive; (iii) reasonable reliance on the misrepresentatiamnd (iv) resulting
damages’ (quotingJohnson v. Nextel Commc’ns, In660 F.3d 131, 143 (2d Cir. 20)1)

The Court thus grants Plaintiffs’ motion to strike the twelfth defense, but only to the
extent the defense turns on lack of consideration or representations going to sheufk@trity
to (i) include penalties within the AOC, or (ii) initiate aaiyil action to enforce 8 1399- The
motion is denied to the extent the defense turns on representsgemfcallygoing to the AGs
authority to sue for civil penalties under § 13R9-

6. The Thirteenth Defense Is Not Struck

FedEXs thirteentidefense is based on Plaintifftseach or non-performance of the AOC,
including a breach of any implied covenant, such as good faith and fair dealing. Ag alread

noted, Plaintiffs are more akin to regular private plaintiffs in the context nfAREC claim.
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“Even governmera entities are subject to the implied covenant of good faith and fair dealing.”
UPS 1], 2016 WL 502042, at *20 (collecting cases). Although Plaintiffs make a persuasive
argument that the AOC did not impose any affirmative perforeabtigations on the AQIs!
Br. at25-26, it is nonetheless a question of fact as to whether they fulfilled their dutieaopder
implied covenants, which precludes the Court from striking this defense as aohktte UPS
Il, 2016 WL 502042, at *2f Plaintiffs motion to strike the thirteenth defense is denied.
V. OTHER DEFENSES
A. The Defenses
The remaining defenses are FetEeighth and twenty-third defenses, which FedEx
asserts as follow:
8. Plaintiffs CCTA-based claims are barred, in whole or in part, to the extent they
are not based on separate violations, each of which comprised more than 10,000
unstamped cigarettes.
23. Plaintiffs’ claims are preempted or barred, in whole or in part, by prinaples
federal law pertaining to Indians or Indian tribes to the extent Plaireiis ®
hold FedEx Ground liable for aspects of Indian activities and FedEx Ground may
legally avalil itself d the rights or powers of Indians or Indian tribes.
Answer at 22, 27.

B. Discussion

1. The Eighth Defense Is Not Struck

FedEXx states that this defense “merely reflects the statutory declaratibrgabh

CCTA violation alleged by Plaintiffs” must involve “at least 10,001 cigaréttEedEx Opph at

10 Plaintiffs’ argument that the AOE merger clause negates a defense based on the implied covenant of good faith
and fair dealing is rejected for the purposes of this motion, because thésGmirconvinced that it squestion
easilyresolvable as a matter of laat least at this stag€ompareFedEx Oppn at 38 (citing cases for proposition

that presence of merger clause does not negate implied covenant of good féaih dewmling) with Reply

Memorandum of Law of PlaintifféDoc. 122)at 18 (citing cases for proposition that implied covenant of good faith
and fair dealing does not create any obligation on the parties independent afttaetderms).
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28. This is simply a restatement of the CCTA'’s statutory definition of “doamch cigarettes,”
18 U.S.C. 8§ 2341(2), serving no other purpose than to peeBedEss obvious right to contest
whether Plaintiffs have made out a required element of their CCTA claim. Sareadimo
prejudice that could possibly result from such a defense, however, the Court declinks ib s

The Court emphasizélat ths defensshould in no way be used to undercut the
unanimous ruling of this Court and others that Plaintiffs are permitted to atgcpgantities of
cigarettes across multiple shipments in order to establish the requisite lig#eites that
constitutes asingleCCTA violation. SeeUPS 11, 2016 WL 502042, at *2&edEx | 91 F. Supp.
3d at 520-21.

2. The Twentyfhird Defense I8Not Struck

The Court denies Plaintiffshotion as to the twentthird defense. Plaintiffs have made
persuasive argumentsatNative Americansre subject to state and local cigarette tax laws, and
that in any case, FedEx is not a Native Americadative Americarcountry. However, the
Court is not convinced that Plaintiffs have provided controlling authority that predlde
guestions of fact and law governing the full scope of the twenty-third def@isgPS 1| 2016
WL 502042, at *27 n.23 (noting the “challenging question” of whether a carhability could
arise from “shipments that [the carrier] made on ohwithe boundaries of a single reservation
between qualifying Native Anmeean sellers and tribe members”)

VI. PREJUDICE

Regarding the Government Conduct Defenses that the Court has struck, the prejudice is
consistent and clear: Plaintiffs should not have to participate innartgng discovery that
could potentially sweep in almost four decades’ worth of discretionary enfent@®cisions

and internal deliberation ity and Statéaw enforcement and policymakead! for the sake of
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defenses that are faciallyfirm as a matter of lawCf. UPS 1| 2016 WL 502042, at *9-11
(describingong history of State efforts and forbearance policies with respect totamil®f
taxesfor cigarettes sold on Native American reséiovas to nontribe members)PIs! Br. at 33—
34 (referencing FedEx discovery requests regarding hista@ytyhind Staténvestigative and
enforcement methods, forbearance policies, and collection of cigarette tareofisumers)
Reply Memorandunof Law of Plaintiffs(Doc. 122)at 20-23(same) Inclusion of hese
defenses, for which no questions of fact or substantial questions of law exist, wouliésale
increase the time and expense of trial or duration and expense of litigdtiB&.1l, 2016 WL
502042, at *29 (citation and internal quotation marks omitted). The Court acknowledges
FedEXxs pointthatsome of the discovery necessary for the defethsddave been struckill
nevertheless be necessary for Plairtifisma faciecase, or even for some remaining defenses
that have not been struck. FedEx Opp’n at 15-17. But partial overlap does not negate the
prejudice that Plaintiffs will face should they have to account for decadescodttbhnary policy
decisionsa likely possibility gven some of the discovery requestadeto date particularly as
they relate to the Government Conduct Defenses that have been struck here.

The Court also finds that Plaintiffs would be prejudibgchaving to partake in needless
summary judgment and motian limine practice regarding the AOC Defenses that are plainly
invalid as a matter of law, and thus amenable to resolution by the Court now.

In sum, the Court finds that all of the defenses that fail as a matter of law wasll ca
Plaintiffs prejudiceaf they remained in the case. They are thus appropriately struck from the

pleadings pursuant to Rule 12(f).
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VII. CONCLUSION

The Court GRANTS Plaintiffs’ motion in part and DENIES it in part. The Clerk of the
Court is respectfully directed to terminate the motion. Doc. 89.

It is SO ORDERED.

Dated:  March 31, 2016
New York, New York

1

Edgardo Ramos, U.S.D.J.
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