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PAUL A. ENGELMAYER, District Judge:

This personal-injury case arises out of a six-vehicle collision in the Lincoln Tunnel that
occurred on July 19, 2013. Plaintiff Yi Fu Chen, a Chinese citizen, was a passenger in the sixth
and rear car. He sues that car’s driver, Weilei Ge; Ge’s employer, Spring Tailor, L.L.C. (“Spring
Tailor”); and the car’s owner, Xi Jun Zhou. He also sues five other defendants, each of whom
was either the driver or owner of the three vehicles immediately in front of him.

Before the Court are two motions for summary judgment. First, the five defendants
associated with the third through fifth vehicles—Johnaton Marin-Reyes, Joscelin Bellestros,
Israel Alverado, Domestic Linen Supply, Inc. (“Domestic Linen”), and Rolando Rivera
(together, the “Ahead Car Defendants” or, as they have described themselves, the “Collective
Defendants”)—argue that, as a matter of law, Ge, as the driver of the rear car, was the only party
liable for the collision. Second, Spring Tailor argues that Ge, although Spring Tailor’s sole
owner, was acting outside the scope of his employment with Spring Tailor at the time of the

accident. For the reasons that follow, the Court denies both motions.
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Background!

A. Factual Background

In July 2013, Chewastheowner, chairman, and presideritXin Fu Zhen Huang
Companya textile manufacturing company based in Fujian, Chixteead CamDefs. 56.1, Ex.
D (“Chen Dep.”) at17-18. That month, Cherame to Newr'ork to meet potential American
clients at a industry convention in the Jacob Javits Convention Ceideat29-31. To
register and attend the convention as an exhibitor, Chen used the servicd=uofdloe

Company(“Fumao”). Id. at 32-33. Fumaoassisted him in coordinating his convention

! The Court’s account of the facts is derived from the parties’ submissions in supportrof and i
opposition to the instant motions, including the statement of material facts by thetiGelle
Defendants (Dkt. 101) (“Ahead Car Defs. 56.1”), and the exhaltiégshed thereto; the
Declaration of R. Diego Velazquez in support of the Collective Defendants’ motisarfanary
judgment (Dkt. 103) (“Velazquez Decl.”); the Declaration of Stuart Bem#tesupport of the
Collective Defendants’ motion for summary grdent (Dkt. 104) (“Bernstein Decl.”); the
Affirmation of Terrance J. Ingrao in support of Spring Tailor's motion for sumuaigment

(Dkt. 106) (“Ingrao Aff.”), and the exhibits attached thereto; the stateofenaterial facts by
Spring Tailor (Dkt. 108) (“Spring Tailor 56.1"); the Declaration of Vincent Ae€®ia in support
of the Collective Defendants’ motion for summary judgment (Dkt. 109) (“Bae3ecl.”);

Chen’s response to Spring Tailor’'s 56.1 statement (Dkt. 112) (“Chen Resp. Spring Tailpr 56.1”
and the exhibits attached thereto; Chen’s response to the Collective DefeBfdnstatement
(Dkt. 114) (“Chen Resp. Ahead Car Defs. 56.1"), and the exhibits attached thereto; the
Declaration of Thomas G. Bernard in opposition to the Collective Defendants’ motion for
summary judgment (Dkt. 115) (“Bernard Collective Defs. Decl.”); the Datitan of Thomas G.
Bernard in opposition to Spring Tailor's motion for summary judgment (Dkt. 116) (“Bkrna
Spring Tailor Decl.”); and the Collective Defendants’ reply to Chen’s resptorthe ©llective
Defendants’ 56.1 statement (Dkt. 119) (“Ahead Car Defs. 56.1 Reply”).

Citations to a party’s Rule 56.1 Statement incorporate by reference the doconeehtiserein.
Where facts stated in a party’s Rule 56.1tant are supported by testimonial or documentary
evidence, and denied by a conclusory statement by the other party without citaborfiitting
testimonial or documentary evidence, the Court finds such facts to beésge8.D.N.Y. Local

Rule 56.1(c)“Each numbered paragraph in the statement of material facts set forth in the
statement required to be served by the moving party will be deemed to be admipieghbses

of the motion unless specifically controverted by a correspondingly numbered paregtiae
statement required to be served by the opposing paity. gt 56.1(d) (“Each statement by the
movant or opponent . . . controverting any statement of material fact[] must be follpwed b
citation to evidence which would be admissible, set forth as required by Fed. R. Civ. P).56(c)
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registration materials, as well s transportation and accommodatioid.at 32-34. During
and for a few days aftéine convention, which took place between Julyat@18, 2013, Chen
stayed at a hotel in New Jersdy. at 45.

On July 19, 2013, the day after the convention ended, Chen, on a tour arranged by
Fumao, visited New York Cityld. at 46. After the touChenwas driven back by Ge to the
New Jersey hotellngrao Aff., Ex. H“Ge Dep.”), at18. Ge drove a 2008 Toyota minivan;
Chen waseatedin the secondow, immediatelybehind the front passenger se@hen Dep.
52-54.

At about 5:30 p.m.a sixvehiclecollision occurred in the Lincoln Tunnel, which
connects New York and New Jersédhead CamDefs. 56.1, Ex. ¢‘Police AccidenReport”)
at 1L The vehicles involved were all ingtwestbound lane, headed towhielv Jersey Ahead
CarDefs. 56.1Ex. | (“Marin-Reyes Dep.”), at 120f the six vehiclesize’s minivan, containing
Chen, was in the reaPolice Accident Repo. Although some testimonyas to the effect that
Chen had traveled about one mile into the tunnel, which would appeactih# accident on
the New Jersegide of the 1.5nile-long tunnel? the parties all agree that the accident occurred

on the New York side of the tunneébeeAhead CaDefs.Br. 1: Chen AC Br. 4.

2 “History,” THE PORT AUTHORITY OF NEW Y ORK & NEW JERSEY,
https://www.panynj.gov/bridgesmnels/lincolatunnel-hstory.html (last visited June©22015).

31n light of the parties’ agreement on this point, New York law applies to Chentlaoris.

That is because (1) federal courts sitting in diversity apply the choice ofilesvof the forum
state,see Klaxon Co. v. Stentor Elec. Mfg. G313 U.S. 487, 496 (1941); (2) New York applies
the substantive lawf the jurisdiction with the most significant interest in “the specific issue
raised in the litigation,”Schultz v. Boy Scouts of Am., |r&5 N.Y.2d 189, 196 (1985) (quoting
Babcock v. Jacksori2 N.Y.2d 473, 481 (1963)); and (3) “the principldeofloci delicti—that

is, the idea that a court should apply the law of the state where the tort occuemegins the
general rule in tort cases ‘to be displaced amlgxtraordinary circumstancesBale v. Nastasi
982 F. Supp. 2d 250, 255 (S.D.N.Y. 2013) (quotiyL Brasil Rodas & Eixos LTDA61 F.
Supp. 2d 419, 428 (S.D.N.Y. 2009) (quotidgusins v. Instrument Flyers, Ind4 N.Y.2d 698,
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There is considerable dispute about how the accident came to occur. The folloveing fact
however, are undisputed.

Vehicle #1 The first(i.e., front) vehicle was a 2012 motor coach bus, driveBign E.
Pilholski, a New Yorlcitizen and owned by Adirondack Transit LinesNew Yorkcompany
Police AccidenReportl; Ahead Car Defs. 56.Ex. H (“Pilholski Dep.”), at5, 8. Pilholski,
driving in the right-hand lane, stopped without hitting the vehicle in front of kdmat 19

Vehicle #2 Thesecond vehiclevasa black Jeep with New York license platé®lice
Accident Reportl. After striking Pilhoski’s bushe driver of that vehicle left the scene before
the police aiived and was never identifiedd.

Vehicle #3 The third vehicle was a 2006 Chrysler Pacifica driven and owned by Rivera,
aNew Yorkcitizen Police Accident Repo; Ahead Car Defs. 56.Ex. F(“Rivera Dep.”), at
6, 9.

Vehicle #4 The fourth vehicle, a 2012 Ford truck, was driverAbserado, a New Jersey
citizen, andowned by Domestic LinenPolice Accident RepoR®; Ahead Car Defs. 56.Ex. G
(“Alverado Dep.”) at 5, 8.

Vehicle #5 The fifth vehicle was a 2004 Chevy Astro, which was driveMbyin-

Reyes a New Jersegitizen, and owned by Ballesterodsa a New Jersegitizen Police
Accident Reporb; Marin-Reyes Dep.7, 9 Ahead Car Defs. 56.Ex. J(“Ballesteros Dep.”)

at 6

699 (1978))see alsdatz v. Miller, No. 13 Civ. 4445 (DLI) (CLP), 2015 WL 1469568, at *3
(E.D.N.Y. March 27, 2015) (applying New York law where accident occurred in New York);
Covey v. Simontei81 F. Supp. 2d 224, 231 (E.D.N.Y. 2007) (sareDuffie v. Wilney 415

F. Supp. 2d 412, 418 (S.D.N.Y. 2006) (sank)ng v. MaherNo. 02 Civ. 7825 (RWS), 2004
WL 771127, at *2 n.1 (S.D.N.Y. Apr. 13, 2004) (san@itiz v. Rosner817 F. Supp. 348, 350
(S.D.N.Y. 1993) (samegf. Bale 982 F. Supp. 2d at 255 (applying New Jersey law where the
accident occurred in New Jersey).



Vehicle #6 Thesixth vehicle, thé oyotaminivan driven by Gea North Carolina
citizen, was owned by Zhoa,New York citizerand friend of GePolice Accident Repo#; Ge
Dep.6, 10-11.Ge is the solewner of Spring Tailor, a North Carolina corporattbat
specializes in computerized embroidetg. at 7~9; Spring Tailor 56.1Y1-3. Chen a
passenger, was asleep at the time of the accidamén Dep. 57.

Chen and thé&head Car Defendantsvedifferent accounts as to how the accident
occurred

The Ahead Car Defendants, in depositions, each attestethéhfatst collisionoccurred
whenthe sixth vehicleGes Toyota Minivan, hitherear of thefifth vehicle, which vas driven
by MarinReyes They testified thatvestboundraffic in the Lincoln Tunnel had been “bumper-
to-bumper” and that vehicles hbgen moving at about 10 to 15 miles per hour before coming to
a complete, ordinary stop before first collision. Rivera Dep33; Alverado Dep. 14-15
Marin-Reyes Depl3-14. The Ahead Car Defendartsstified that Ge’sninivanstruck the rear
of thethenstatiorary fifth vehicle, propelling the fifth vehicle into the fourth vehicle, and the
fourth vehicle into the third vehicleRivera Dep11-12; Alverado Dep. 16, 24, 38, 42arin-

Reyes Depl7, 19, 22.Consistent with this testimonyj the police accident repdrRivera, the

4 All parties cite to the police accident repavhich is Exhibit C to the Ahead Car Defs. 56.1
(“Police AccidenReport™) no party has challenged the admissibility of any statempaotteel

in it. The report itself appears be admissiblender the hearsay exceptions for business
recordsseeFed. R. Evid. 803(6), or public recordeeFed. R. Evid. 803(8)SeeGoldstein v.
Laurent No. 09 Civ. 2437 (PKC), 2011 WL 3586447, at *4 (S.D.N.Y. Aug. 2, 2011) (citing
Parsons vHoneywell, Inc.929 F.2d 901, 907 (2d Cir. 199Ropsario v. Amalgamated Ladies’
Garment Cutters’ Union, Local 1@05 F.2d 1228, 1251 (2d Cir. 1979)). However, a separate
guestion is presented by the offer of the statements made by each ditieenterviewing

police officerbecause these statements, if offered for the truth of the matter asserted, “are
hearsay within hearsay” and thus must fit within a hearsay exception asiexcto be
admissible.Brown v. PaganNo. 08 Civ. 8372 (MEA), 2010 WL 1430702, at *1 (S.D.N.Y. Apr.
8, 2010) (citing Fed. R. Evid. 805). For purposes of this motion only, the Court assumes
arguendahat the witnesses’ statements, which appear broadly consistent with ezetsisit
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driver of the third vehicle, is quoted siging that hs car had beepushed into the second
vehicle, which, aftethenhitting the first vehicle, left the scen@olice Accident Report 1.

Chen, laving been asleep at the time of the collision, wasmpercipient witness as to
how it occurred Chen Dep. 57, 64But, drawing upon thaccountof Pilhdski, the driver of
the first vehicle, and Ge, the driver of the sixth, Caggues that the accident unfolded
differently, such thathe series of cbkions began at the front, with the secbwehicle rear
ending the first, andith the vehicledbehind, in successiorachstiiking the one in front of it
after that front castopped short or crashed.

Pilholski testified that the westbourdrs werdraveling at about 30 miles per hour
before the accidenPilholski Dep. 21that the first impact in the chain of collisiocame when
the second vehicle collidedto his, and that heext heard between one atfiee other impacts,
id. at 29-30. Ge, fohis parttold the police thatbeforehis minivan hit the car ahead, that car,
the fifth vehicle “hit his brakes hard and crashed into” the fourth vehiPlelice Accident
Report 2. Geestifiedthathe was “not able to stop in time which caused him to crash into the
back of” the fifth vehicle.ld. Geg like Pilhdski, testified thatraffic had beemrmoving more
quickly in the tunnethan the Ahead Car Defendants recélpon enteringhetunnel,he
testified,traffic hadbeen“good,” andhe had beedriving ataround 35 to 40 miles per hour

immediately befor¢he crash.Ge Dep.19. The van in front of him, the fifth vehicimade a

laterdeposition testimony, woulgach beadmissible as a prior consistent statement to rebut a
charge of recent Faication. SeeFed. R. Evid. 801(d)(1)(B). To the extent that a party offers a
statement made by an opponent to the police, such statements of course would be @dmissibl
under Federal Rule of Evidence 801(d)(3ke Goldsteir2011 WL 3586447, at *4 (admitting
police accident report, including statements made by plaintiff to police, Rulei801(d)(2));
Brown, 2010 WL 1430702, at *1 (samdjhomas v. O’'BrienNos. 08 Civ. 3250, 08 Civ. 3448
(RLM), 2010 WL 785999, at *5 n.4 (E.D.N.Y. Feb. 26, 2010).



short stop, and the “rear of the cargo van was pushed up and it made a big noise andldmoke.”
at 19-20. Ge testified thahe heardhe noise andaw thesmokefrom the fifth vehiclebeforehis
minivan struckthe fifth vehicle. Id. at 21.

As to Chen’s injuries, htestified thahis right shoulder and forearm were fractured due
to the accidentChen Dep. 58, that he was hospitalized for three to fiveiddysw Jersey
afterwards andthat heunderwent surgery, including having dtpkating inserted in his arng.
at 67/68. After he returned to China, he was hospitalized for less than a nrahl166.
Chenfurthertestifiedthathe has spent between $60,000 and $70,000exdical treatment, and
thathe hassuffered from headachesd pain in his right shouldeld. at 87, 89, 96 He also
testifiedthat he can no longer carry anything in his right hand, and can no bwigerlift
weights, or drive.ld. at 91-94. Cherurther testified that hbas not returned to work, where he
used to earn around 500,000 to 700,680ninbiper year, excluding a bonukl. at 101° He
has not receivednyunemployment or disability compensatidd. at 103.

B. Procedural History

OnJanuary 10, 2014, Chen filed thasvsuit,with jurisdiction based on diversity,
claiming negligence on the parttbie driver of the third vehicldRjvera);thedriver (Alverado)
and ownepf the fourthvehicle Domestic Linel; the driver Marin-Reye$ and owner othe
fifth vehicle Bellestrog; and the driver (Ge) and owner (Zhou) of the sixth vehicle and the
driver'semployer (Sprindailor). Dkt. 1 (“*Compl.”).

OnJuly 16, 2014, Chen filed the Amended Complaint, whidtieda negligence claim

againsthe driver (Pilholski) andwner @Adirondack Transit Lingsof the first vehicle Dkt. 44,

5> By the Court’s calculation, at current foreign currency exchange rates, 500,000 to 700,000
renminbiequates to about $80,000 to $112,000.
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61 (“Amend. Compl.”). On February 23, 2015, however, Chen vatiyn dismissed with
prejudicePilholski and Adirondack Transit Lines from this action. Dkt. 91.

OnMarch 4, 2015the Ahead Car Defendtmnjointly moved for summary judgment,
arguingthat Ge, as the reaardriver, was alone liabldo the exclusion of the cars ahefmt,the
accidentinvolving that car. Dkt. 100, 1024head CaDefs. Br.”). That same day, Spring
Tailor moved for summary judgment, arguing thatasnot vicariou$y liable for Ge’s actions
in connection with the accident. Dkt. 105, 107 (“Spring Tailor Br.”). Mamch 1Q 2015, Chen
submitted a brief opposirfgpring Tailor's motionDkt. 110 (“Chen ST Br.”), and on March 13,
2015, hesubmitted a briebpposinghe Ahead Car Defendantsiotion, Dkt. 113 (“Chei\C
Br.”). On March 24, 2015, Spring Tailor filed its reply. Dkt. 118 (“Spring Tailor R8pl).

That same day, the Ahead @2&fendants filed their reply. Dkt. 120Atead Car Defs. Reply
Br.”).
Il. Applicable Legal Standardsfor Summary Judgment

To prevail on a motion for summary judgment, the movant must “show[] that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as af matter o
law.” Fed. R. Civ. P. 56(a). The movant bears the burden of demonstrating the absence of a
guestion of mateal fact. In making this determination, the Court must view all facts “in the
light most favorable” to the non-moving partidolcomb v. lona Col).521 F.3d 130, 132 (2d
Cir. 2008);see also Celotex Corp. v. Catret77 U.S. 317, 323 (1986).

To survive a summary judgment motion, the opposing party must establish a genuine
issue of fact by “citing to particular parts of materials in the recof@d. R. Civ. P. 56(c)(1)(A);
see also Wright v. Goor®54 F.3d 255, 266 (2d Cir. 2009). “A party may not rely on mere

speculation or conjecture as to the true nature of the facts to overcome a motion farysumm



judgment.” Hicks v. Baines593 F.3d 159, 166 (2d Cir. 2010) (citation omitted). Only disputes
over “facts that might affect the outcome of the suoider the governing law” will preclude a
grant of summary judgmeniAnderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986)n
determining whether there are genuine issues of material fact, the Couruisetuleq resolve

all ambiguities and draw Igbermissible factual inferences in favor of the party against whom
summary judgment is soughtJohnson v. Killian680 F.3d 234, 236 (2d Cir. 2012) (citing
Terry v. Ashcroft336 F.3d 128, 137 (2d Cir. 2003)).

While summary judgment for the plaintiff isiusual in a negligence action, “the mere
fact that the case involves a claim of negligence does not preclude a grastungnodry
judgment.” Cumminskey v. Chandris, S.A19 F. Supp. 1183, 1186 (S.D.N.Y. 1989)hat
opposing parties assert competing versions of the same event is not in iteéfnsud preclude
summary judgment,” in that contradictory testimony only establishes aitggnssue for trial if
it “lead[s] to a different legal outcomeKrynski v. Chasgr07 F. Supp. 2d 318, 322 (E.D.N.Y.
2009);see alsderk v. St. Vincent's Hosp. & Med Ct830 F. Supp. 2d 334, 346 n.19 (S.D.N.Y.
2005).

II. Discussion

The Courffirst addresses the summary judgment motion of the Ahead Car Defendants,
who argue that Ge, the sixth driver, is sodeparty liablefor the collisionthat injuredChenand
that the evidence would not permit a finding that they, w@ye negligensoasto proximately

causehis injuies The Court then addresses Spring Talarotion, to the effect that the



evidence would not permit a finding tiae was acting in his capacity as an employee of §prin
Tailor at the time of thaccident

A. The Ahead Car Defendants Motion

As reviewed above, there idasicfactual disagreement among the parties dowthe
six-car collision in the Lincoln Tunnelccurred. The Ahead Car Defendamstend that the
accident occurred at a time when the first five vehicles were stationary, and wasgextiby
Ge’s driving his minivan into the canmediately in fron{(the fifth vehicle, driven by Marin-
Reyes), triggering a series of collisions among the cars ahead, as ¢éefftire collision with
its rear propelled each vehidt@ward into the stationary car ahead of it. Chen, however,
contends that the collisiongaurredin frontto-rear order, witteach collision precipitated by the
abrupt stop (or crash) of the car ahead of it.

The record, reviewed above, reveals a sufficient factual basis on which a jutyindul
either scenario. Thereforen the Ahead Car Defendants’ motion for summary judgment, the
Courtmust take as true the factual scen&@fenoffersas to causatigrand inquire whether,
assuming that scenayithere is a basis on which the Ahead Car Defendants can be found liable.

UnderNew Yorklaw, “[t]he driver of a motor vehicle shall not follow another vehicle
more closely than is reasonable and prudent, having due regard for the speed of sush vehicle
and the traffic upon and the condition of the highway.Y. Vehicle& Traffic Law § 1129(a).
Based on this principle, it is wedistablished thdfa] rear-end collision with a stopped or

stopping vehicle establishes a prima facie case of negligence on the partpdrttercof the

® The Court has jurisdiction over Chen'’s ofai because there is complete diversity of citizenship
and the amount in controversy exceeds $75, @28 U.S.C. § 1332ntelligen Power Sys.,

LLC v. dVentus TechkLC, No. 14 Civ. 7392 (PAE), 2014 WL 7176374, at *2 (S.D.N.Y. Dec.
16, 2014).
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rear vehicle, thereby requiring that operator to rebut theenée of negligence by providing a
nonnegligent explanation for the collisionWhelan v. SutherlandNo. 10761/11, 2015 WL
2457812, at *1 (2d Dep’t May 27, 2015ge also Katz v. MilleiNo. 13 Civ. 4445 (DLI) (CLP),
2015 WL 1469568, at *3 (E.D.N.Y. March 27, 2018jynski 707 F. Supp. 2d at 322 (quoting
Hong v. MaherNo. 02 Civ. 7828RWS), 2004 WL 771127, at *2 (S.D.N.Y. Apr. 13, 2004));
Mallen v. Su890 N.Y.S.2d 79, 80 (2d Dep’'t 2002xlenek v. Safety Consultants, Jr@83
N.Y.S.2d 57, 58 (2dep’t 2009);Leal v. Wolff 638 N.Y.S.2d 110, 111 (2d Dep’t 1996).

The case law has identified a numbenohnegligentexplanations for such collisions.
Such explanations “include, but are not limited to ‘mechanical failure, unavoidablengkaidi
wet pavement, [or] a sudden stop of the vehicle ahed@blonia v. DunphyNo. 11 Civ. 1563
(CM), 2012 WL 2376467, at *4 (S.D.N.Y. June 21, 2012) (quddager v. Hupart688
N.Y.S.2d 194, 195 (2d Dep’'t 1999see alsd’Agostino v. YRC, Inc992 N.Y.S.2d 358, 359
(2d Dep't 2014) (“A nonnegligent explanation includes, but is not limited to, ‘sudden or
unavoidable circumstances.”) (quoti@ambino v. City of New YqrB13 N.Y.S.2d 417, 417
(2d Dep’'t 1994))DeLouise v. S.K.l. Wholesale Beer CpA14 N.Y.S.2d 761, 762 (2d Dep’t
2010).

Here, Chercontends that the sudden stapsl earlier collisionsf the vehicles in front of
him, if creditedby the jury, would supply an explanatifor thechaincollision under which Ge
himselfcould be founckither non-negligent or (as Chen, having sued k®lndthe Ahead Car
Defendantsno doubt prefers) negligent but not the azdjlision participanivhose negligence
was a proximate cause Ghen’sinjuries Chen AC Br. 7. Cheargueghat the sudden stops
and earlier collisionsf the Ahead Car Defendants supply a basis under which they, too, could

thus be held liable to himd. at 8. Given this theorgn their summary judgment motioih is
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the burden of the Ahead Car Defendatdsestablisi] freedom from comparative fault as a
matter of law.” Amador v. City of New YorR91 N.Y.S.2d 637, 639 (2d Dep’t 2014).

In seeking to establish théreedom from comparative fauthe AheadCar Defendants
argue that, as a matter of law, thereshort stop by a front vehicle does not qualify as a non-
negligent explanation sufficient to rebut the presumption of Ge’s negligé&iead CaDefs.

Br. 11. Theissue, however, otihe Ahead Car Defendantsiotion is not whetheGe maybe

found non-regligert: Ge has not moved for summary judgment as ttdbdity to Chen; Chen
takes the position th&e is among those liable to hiemd there is ample record evidence on
which Ge may be found liable to Chen. The issue on the mistiinether, on théacts ofthe
multi-car chainreactioncollision presented hereegligence on the part of the drivers of multiple
carscanbe found a proximate cause of the injuries to acaapassenger. Can the Ahead Car
Defendants-driverswhaose short stops and/orréar collisions on one view of the factsjaybe
found to haveprecipitated aear car’s collisior-also be heldiable to a passenger in the rear

car, such that multiple tortfeasors may be found in this action?

In Tutrani v. County of Suffalk0 N.Y.3d 906 (2008}he Neav York Court of Appeals
answered this question in the affirmativButrani involved a threesar collisionin whichthe
lead driverhad “abruptly” decelerated from 40 miles per hour to one or two miles per hour while
changing lanesld. at 907. The plaintiff, the driver of the middle car, slammed on her brakes
and was able to stop without striking the lead vehitde.Seconds later, the lagthicle collided
with the plaintiff's vehicle.ld. At trial, the jury found that the drivers of the first and last
vehicle were both negligentd. The Appellate Divisioroverturned the verdict, finding that, as
a matter of law, thérst driver’'s conduct was “not a proximate cause of the accident because

‘plaintiff was able to come to a complete stop without hitting [the lead driver'gjleeh Id.
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However, the Court of Appeals reversed. It held that “the jury could have ratitmalky . . .
that [the lead driver’s] conduct ‘set into motion an emilyeioreseeable chain of events that
resulted in [the] collision’ between the vehicles driven by plaintiff and gheend driver].” 1d.
In other words, the Court of Appeals stated, the lead driver’'s abrupt deceleratatrdae
foreseeable dangerativehicles would have to brake aggressively in an effort to avoid the lane
obstruction created by his vehicle, thereby increasing the risk of rear-éistbosl . . . That a
negligent driver may be unable to stop his or her vehicle in time to avolitiston with a
stopped vehicle is ‘a normal or foreseeable consequence of the situation cretes Ibgd
driver’s] actions.” Id. at 908 (citation omitted).

Indeed, in an earlier cadegnahan v. Goucheb5 N.Y.2d 1034 (1985), the Court of
Appeals had already heldat a lead vehicle could be found partially liable for a-esat
collision. In that casethe jury found that the defendant, the rear-car driver, had been 65%
responsible for a rear-end collision, while the plaintiff had been found 35% responsdulsde
she had “needlessly come to a sudden stop without warniiggnéhan v. Gouche89
N.Y.S.2d 418, 419-20 (3d Dep’t 1985). The Appellate Division, Third Department, affirmed the
trial judge’s decision to vacate the portion of the jsinyerdict holding the plaintiff partially
responsible; Justice Yesawich dissented, finding that, in light of the defen@atitisony that
the plaintiff had stopped short, a jury could have properly found the plaintiff partigigmeible
for the rearend collision.Id. The Court of Appeals reversed and reinstated the jury’s verdict
“for the reasons stated in the dissenting memorandum of Justice . . . Yesdwaohtian 65
N.Y.2dat1034.

The Court also finds instructive Judge Glasser’s decisidaizous v. GarraffaNo. 00

Civ. 4895 (ILG), 2002 WL 1471556 (E.D.N.Y. Apr. 30, 2002). In that case, four cars were
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involved in a chain collision, similar to the one in this case, on the Verrazano Narrogs.Br
Id. at *1. The driver of the third vehicle testified that he came to a short stop and thetieafte
fourth driver hit the third vehicleld. at *1-2. The driver and owner of the third vehicle
thereafter moved for summary judgment, arguing that stopping short alone fiesufo ke
found comparatively negligentd. at *2. However, in canvassing an extensive body of cases as
to whether a short stdyy a front carebutsthe prima facie case of negligence in read
collision cases, Judge GlassetetbthatmanyNew York courts, including the Appellate
Division, Second Department, had held that “when a lead vehicle stops short, the driver of tha
vehicle may be held negligehtld. at *4. And, relying onthe Court of Appeals’ decision in
Lenahan as well ashis extensive survey of New York court cases, Judge Glassahhelit is
fair to infer that the lead driver in a reamd collision may be held comparatively negligent if the
driver stopped short or came to a sudden stigh.&at *5.

Subseqgant Appellate Divisiordecisionshave reinforcedhat an abrupt stop by a front
car, in a chaifreaction collision, can support a finding of (at least) comparative fault on the part
of the driver to a passenger (or driver) behind. For exampMgpolitano v. Gallettathe
plaintiff was a passenger in a car that was-esa@led by the defendant driver in a foahicle
chain collision. 925 N.Y.S.2d 163 (2d Dep’t 2011). The Appellate Division, Second
Departmenheld that although the car the plaintiff had been in was stopped or stopping when it
was struck in the rear by the defendant’s vehicle, the defendant had articulatedegligent
explanation for the collision by coming forvdawith evidence that plaintif vehicle had
stopped short andtlided with the rear of a truck directly in front of itd. at 16}. Thus, the
Appellate Division held, the actions of the driver of the vehicle ahead could be found to have

“caused or contributed” to the collisioid.; see also, e.gHudginsRussellv. Sharma983
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N.Y.S.2d 879, 879 (2d Dep’t 2014) (affirming denial of lead driver’'s motion for summary
judgment where lead driver came to a sudden stop before the collidemkgsinis vJaquez
965 N.Y.S.2d 363, 363—-364 (2d Dep’t 2013) (affirming deoianotion for summary judgment
against reacar driver where plaintiff, who drove lead vehicle, made a sudden Kieqpgsz v.
Jason Transp. Corp957 N.Y.S.2d 730, 732 (2d Dep’t 2013) (reversing grant of fcant-
plaintiff's motion for summary judgnm where plaintiff had “stopped suddenly,” and thus could
be found to have “negligently caused or contributed to the accidBetger v.N.Y.C. Hous.
Auth, 918 N.Y.S.2d 458, 459 (1st Dep’t 2011) (stating thHtis well established that evidence
of arearend collision with a stopped vehicle constitutes a prima facie case of neglmetite
part of the operator of the moving vehia)ich may be rebutted by evidence that the vehicle in
front stopped suddenly and holding that the lower couproperly determined that issues of
fact exist[ed] concerning whether the first three vehicles in thiscBveaccident . . . stopped
suddenly and their reasons for doing so”) (emphasis ad@éxBson v. Villegg917 N.Y.S.2d
890, 891 (2d Dep’t 2011) (reversing grant of summary judgment tcckeadidverplaintiff
where plaintiff may have “contributed to the accident by making a sudden sigpi)ar v.
Alonzq 888 N.Y.S.2d 545, 546—-47 (2d Dep’'t 2009) (reversing grant of summary judgment and
finding that driver of first car in a three-car chain collision could be found compadyative
negligent where first car made a sudden stop).

Notwithstandinghis analysis, he Ahead Car Ofendants contend thatlaterdecision of
the Appellate Division, First Departme@abrera v. Rodrigue®00 N.Y.S.2d 29 (1st Dep’t
2010),cass doubt onludge Glasser’s reasonimgMaizous They contend thaCabrera
establislesthatthe driver of a frontarcannot be held comparatlyenegligentfor ashort stop in

achaincollision case brought by a passenger in a reambar collided withthe front car.See
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Ahead Car DefsReply Br. 1. At issue inCabrerawas a claim brought by a frenar driver
against a reatcar driver who hadollided withthe front car after the front car had stopped. On
the front-car driver’'s motion for summary judgment, the Appellate Division indssdnized
that the fact of a reand collision with a stopped car “imposes a duty on the part of the operator
of the moving vehicle to come forward with an adequate non-negligent explanation for the
accident; and stated thatlone the reascar driver’s claim that the frordar driver had come to

a sudden stop did not its@@itomaticallyrebut the presumption of the rezar driver’s

negligence Id. at 36-31. But Cabreradoes notarry the day here. Although reiterating the
principle that a reacar driver cannot escape liability merely by pointing to the sudden stop of
the car aheadCabreraalso recognize the possibility that other forms of abrupt behabipthe
front carmight change the analysis. It notéar example, that there had beenclaim by the
rearend driver that, immediately before the stop, “plaintiff had suddenly moved intoddefiés
lane.” Id. at 31. AndCabreradid notaddresshe issue, present Maizousand thiscase of the

allocation of responsibility in a multiar chain reaction collisioh.It did not speak to whether,

" The caes on whiclCabrerarelied were ones in which the liability of the rer driver was
apparent.See, e.gFrancisco v.Schoepfer817 N.Y.S.2d 52, 53 (1st Dep’t 200@head vehicle
was “fully stopped in the far right lane of the toll plaz&rrington v. N.Y.C. Transit Auth.
822 N.Y.S.2d 51, 52 (1st Dep’'t 2006) (defendant ezad-vehicle driver “saw the [ahead]
vehicle three to four seconds before impact, as he was approaching aviséaldy bottle-
necked construction areaMullen v. Rigor 778 N.Y.S.2d 168, 169 (1st Dep’t 2004) (ahead
vehicle “was stopped when the accident occurred” and there was no testimonydiraiff pt
defendant, the driver of the reamd vehicle, “as to why a safe distance between the two vehicles
could nothave been maintained’Agramonte v. City of New YQrk32 N.Y.S.2d 414, 415 (1st
Dep’t 2001) (defendant driver collided with car ahead because he was “momenitadédiddy
the surt, and traffic was “heavy”)

8 One case thatabreracites Franciscq does involvea multi-car collision—a fourvehicle

accident In that casgthe driver of the third vehicle moved for summary judgment on the basis
that“[tlhere [was] nothing in the record to contradiais] claim that his vehicle wdsilly

stopped . . when [his] vehicle was struck from behind” and that the force of that impact pushed
his car into the second car, which then struck the first vehicle. 817 N.YaS:3¢emphasis
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in that circumstance, even if the rear driver is liable to itpassenger, frordar drivers too
may be held comparatilyenegligent.

The recent decision ofi¢ Appellate Division, First Departmeim Passos v. MTA Bus
Company 2015 WL 3618602 (1st Dep’'t June 11, 201Bnforcesthe conclusiornthat liability
may beshared by a front car driver in a chain collisidn Passosthe driver of the front vehicle
in athreecar collisiontestified that he felt two impacts; on that bagis, Appellate Division
concluded, the second driver could have first hit the fasbefore being hit by the reand
vehicle. Id. at *1. The Appellate Divisioheldthat in such a fnulti vehicle accident, ‘where, as
here, there is a question of fact as to the sequence of the collisions,’ it barsaod as a matter
of law there wa only one proximate cause of plaintiffs’ injuriedd. (citing Vavoulis v. Adler
842 N.Y.S.2d 526, 527 (2d Dep’t 2007)). Accordingly, the Appellate Division h@ldy aould
find that either (1) the collision between the first and second vehiclestéd a foreseeable
danger that the [reasehicle driver] would also have to brake aggressively, increasing the risk of
a second rear end collision” or (2) the regahicle driver was solely liable for the accideid.
The Court has found other recent decisions in accgzd.e.g, Goldstein v. LaurentNo. 09
Civ. 2437 (PKC), 2011 WL 3586447, at *3 (S.D.N.Y. Aug. 2, 2011) (finding genuine issue of
material fact as to plaintiffsomparativenegligencevhere a reasonabjery could concluddor
defenants as to sequenoécollisions (citingNapolitang 925 N.Y.S.2dt 164 (finding issue of
fact as to comparative negligence where plaintiff’'s vehicle “stopped ahdtollided with the

rear truck directly in front of it” before being hit from behind)yhelan 2015 WL 2457812, at

added). The Appellate Division, First Department reversed the Supreme Conidisodiéhe
third-car driver's motion for summary judgmerit. However the plaintiff's claims against the
driver of the second car and the last car remained intact, implying that drivars ahead of
the rearend vehicle may be held comparatively negligent.
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*1 (reversing grant of summary judgment where plaintiff and defendant ineacdrehain

collision disputed sequence and number of collisiafs},armore v. Panapoulp994 N.Y.S.2d
640, 641 (2d Dep 2014) (dismissinglaim againsdefendantvhere evidencehowedhe had

been lawfully stopped behind the plaintiff’'s vehicle when the defendant’s velaslstwick by
another vehicle and where neither the plaintiff nor the othelef®rdants “raised a triable issue

of fact asto whether [this] defendant caused or contributed to the collision between thessehicle
of the plaintiff and the defendant’rerguson v. Honda Lease Tru826 N.Y.S.2d 10, 11 (1st

Dep’t 2006) (dismissing claims against the driveréirst two cars in dive-car chain collision,
wherein plaintiff's “speculation that [those] vehicles could have been moving or pérudps
stopped suddenly are unsupported by any evidence”).

In this case, as noted, the chain collision ingdlgix vehicles, and there aremgueting
theories as to how the accident unfolded. Chen'’s theory, which has a basis in the ewdence, i
thatthe chaircollision began with the first two cars and, as a result of a series of sudden stops
and collisions, led to the subsequentcax-pileup Pilholski,thefirst driver, testified thabefore
his sudden stop, he and the cars around him were driving at 30 miles perbtmat after he
stopped short, he felt the collision between his bus and the second vehicle, and heard other
collisions ehind him. Pilholski Dep. 21, 27-30arin-Reyes, the fifth drivetestified that the
fourth vehicle, which he hit, had been moving immediately beforehand, and that he began to
brake when he “saw that the [fourth car’s] brake lights were on.” Meeyes Dep. 29And,

Ge, the sixth driver, testified that before he crashed into thevidtticle hehad seeribig noise

and smoke’toming from tlatvehicle Ge Dep.19-20.
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There is thus in this case, aiassosa question of fact as to the sequence of collisions.
Although the Ahead Car Defendants contend that the accident unfolded différinatlys a
guestion of fact for the jury to decide, based on the evidence at trial. An@assosMaizous
and the other casesait above involwvng multi-car cdlisions, it would not be proper for this
Court to determine, at summary judgment, that thecags negligencalone caused that car’'s
collision, suchhat ‘there was only one proximate cause of plainsffinjuries.” Passos2015
WL 3618602, at *)(citing Vavoulis 842 N.Y.S.2cat527). The identification of the tortfeasors,
and the determination and allocation of legal responsibility for Chen’s injuonigst await trial.

Accordingly, having carefully considered the evidemté¢he light most favorable to
Chen the Court holds that summary judgment cannot be granted Ahdaal Car Defendants
The jury will decide how the mul@ar accident here occurred, and whether the defendants
associated with the three vehglenmedizely in front of the rear cashared in liabilityto Chen.

The Court, therefore, denies the Ahead Car Defendanutison for summary judgment.

% Although the Ahead Car Defendants, in their brief, present a uniform account ofittengcc
there appedo be variations among the testimony of the drivers (Rivera, Alverado, and Marin-
Reyes) of these three caiSirst, only twoof the thredestifiedthat the thirdhrough fifth

vehicles came téull, normal stops. Rivera, the third driver, and Alverado, the fotettified
that they came teuch stopsRRivera Depl11-12; Alverado Dep. 16, but Marin-Reyes, the fifth
driver, testified that the fourth vehicle, driven by Alverado, “did not stop becausafficwas
going,” Marin-Reyes Dep20. He testifiedthat the fourth vehicle “was not stopped. | saw that
the brake lights were on dithat is when | started to brakdd. at 29. Second, both Rivera and
Alverado testified that they heard two “bangs,” and were hit after the secoreta Rep.11;
Alverado Dep. 19, 24This testimony may be taken to suggest that Boglera and Alveado
were struck in the second of tbleain of collisionsdespite being drivers of different cars.
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B. Spring Tailor's Motion

The Court turns next to Spring Tailor's motion for summary judgment. It argaBs t
cannot be held vicariously liableecause under no view of the facts was Ge acting within the
scope of his employment at Spring Tailor when he drove Chen on July 19, 2013.

In New York,“[a]n employer is . . . vicariously liable under the doctrine of respondeat
superior for injuries resulting from the negligence of employees actth@qwhe scope of their
employment.” McDuffie v. Wilner415 F. Supp. 2d 412, 419 (S.D.N.Y. 2006)ing Judith M.

v. Sisters of Charity Hos®3 N.Y.2d 932, 933 (1999)undberg v. State25 N.Y.2d 467, 470
(1969)). “Employer responsibility is broad, ‘particularly where employee #@gtmay be
regarded asicidental to the furtherance of the employer’s intetesbavis v. Larhette834
N.Y.S.2d 280, 280 (2d Dep’t 2007) (quotiNkoske v. Lombargdp66 N.Y.S.2d 475, 475 (3d
Dep’t 1975),aff'd 39 N.Y.2d 773 (1976)) (emphasisMakoskg; see also Oliva v. City of New
York 748 N.Y.S.2d 164166(2d Dep’t 2002).“A Ithough whether an employee was acting in
the scope of his employment is ordinarily a question for the jury where the evidence is
conflicting, the question becomes one for the court to resolve where there is na asrtflithe
essential facts.’Dinkins v. Farley434 N.Y.S.2d 325, 32N(Y. Sup. Ct. 1980jciting Riley v.
Standard Oil Cq.231 N.Y. 301 (1921 Kelleher v. State Mut. Life Assur. Co. of AB80
N.Y.S.2d 146 (4th Dep't 1976)).

In assessing whether Ge’s driving of Chen could be held “within the scope of [Ge’s]
employment, the crucial test is whether the employment created the necedsaydo . . . If
the travel would still have occurred even though the business purposamnveatied, then the
employer cannot be held liableKelleher, 380 N.Y.S.2d at 148 (citinglatter of Marks v. Gray

251 N.Y. 90 (1929)Rappaport v. Int’'l Playtex Corp352 N.Y.S.2d 241 (3d Dep’'t 1974¥ee
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also Berger v. Burlin & Jones, In(349 N.Y.S.2d 1, 3 (1st Dep’t 1972¥f'd, 34 N.Y.2d 896
(1974).

Thefacts relevant to this issue are these. Spring Tailor is a North Carolpwatoon,
owned by Ge, which specializes in compizted embroidery.Ge Dep.7-8. Ge traveled from
North Carolina to New York, heestified after he received eall from a friend named Tony in
China. Id. at 14. During the phone call:

Tony . .. told me that he had several friends who was his client. They came to New

York, and asked me whether | was available, because | also engaged in business.

He said that there was a show of embroidery and asked me whether | waseihterest

in. It's a show of textile. | said yes, and he said that if you okay, he could provide

lodging, and told me to borrow a car to help him.
Id. at 14-15. Chen, and presumably Tony’s other clients, had paid about 40,000 to 50,000
renminbi® for their trip to New York, which included treerangement of thetextile convention
materialstransportation, accommodations, and a tour of New Y&ge(her the “convention
package”). ChenDep.32-34; 46-47.

In New York, Ge, driving his friend Zhou’s Toyota minivan, took Chen&mraly’s other
clientsto the textile convention at least once or twice, and also attendedrthention one day
himself, speaking to exhibitots, in Ge’s words, “find some new opportunitiésr his

embroidery business, aatso“with the intention of starting a new busines§&e€ Depatl1, 53,

56, 58-59! Although Ge himself did not have a ticket to the convention, he borrowed tickets

0By the Court’s calculation, at current é&gn currency exchange rate8,@00 to 50,000
renminbiequates to about $6,400 to $8,000.

11 Specifically, Ge éstified:

Q. You said you wanted to find new opportunities for your business. What
was the name of that business?
A. | engage in embroidgibusiness. Sometimes | import the clothes. This is

a textile exhibition show, business show. [ just want to take a look because | have
friends in China who engage in business of textile and embroidery. The products
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from Tony’s clients in order to attendd. at 54. During his time in New Yorksestayed at the
same hotel a§ony’s clients, and did not pay for his hotel roold. at 16-17. OnJuly 19, 2013,

the day othe accidentand a day after the convention ended, Ge drove Tony’s clients, including
Chen, to New York foa tourof the city which was part of the convention package for which
Tony’s clients had paidld. at 17~18; CherGe Dep46-47.

Chen argues #t these facts support that Ge was acting within the scope of his work for
Spring Tailor when Ge drove Chen on July 19, 2013. Chen ST Br. 4. Among other things, Chen
notes, Ge and he were brought together, and Ge took on the role of driving Chen and others, in
connection with a textile convention, a subject relevant to Spring Tailor’'s work in campdte
embroidery. Chen argues that Ge’s statement that he was pursuing “new oppsettianitiis
embroidery businessupports a finding that his activities New York derived from his work for
Spring Tailor.

Spring Tailor, however, seizes on othspects of Ge’s account to argue that his actions
in New York in July 2013vere not connected ®pring Tailor. Spring Tailor Br. 4. It notes
Gé€s testmony that he would not have gone on the trip to New York for his own business, and
that he waprimarily motivated tdravel to New York ando drive Tony’s clients because of his

friendship with Tony.Ge Dep5512 As Spring Tailor further note§e alsaedified that he

was majority clothing for funitures [sic]. So in North Carolina, | alsmeatimes
do. There was also a textile in High Point, so | just want to take a look and seek
for more opportunities.

Ge Dep.56-57.
12 Specifically, during Ge’s deposition, he testified:
Q. And you gave up four days, approximately, of your life in North Carolina

to come to New York to drive four strangers around for four days because your
friend asked you?
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was not paid for driving Tony’s clients, and that he paid for the gas and was not ssichibdir
at1l7. These facts, Spring Tailor argues, support a finding that Ge’s actions in Newefer
unrelated to it.

In so arguingSpring Tailorlikens this case tBelberbaum v. Weinberge863 N.Y.S.2d
747 (2d Dep’t 2008) SeeSpring Tailor Br. 8; Spring Tailor Reply Br. 4—3here the
defendant, an employee of an ice cream veridatented, under his name, a vehicle to attend a
family weddng in Brooklyn. Felberbaum 863 N.Y.S.2d. at 749. After the wedding, the
defendant drove to Canada and was in@dlin a car accidentd. The defendant testified that
when he came to New York for the wedding hlaelbrought his company’&e cream samples
which he hadeft with a cousin Id. But, he testified, he had not planned on conducting business
while he was in New York for the wenhd), and the samples he had left with the cousiated to
a sibsequent business tripd. The defendant'employer, the ice cream vendorpved for
summary judgment, assertirigvas not vicariously liable for the defendant, whose negligence
had causethe car accidentld. Onthese facts, the Appellate DivisipBecond Department held
that the defendant’svgployer was not liabldbecause the defendant’s travel had beetivated
by a personal reasdto attend the wedding), and he would have made the trip with or without
thecompany’sce cream sampledd. Spring Tailor argues that this case is analogoeisause
Ge testified that he drove Tony’s clients around New York City as a favor fgraramhagpart

of a vacation for himselfSpring Tailor Br. 8-9.

A. Yes. For myself, | also came over here to have a visit. Just like to spend
holiday, vacation.

Ge Dep55.
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However, the facts of this case are readistinguishable from those Felberbaum
Mostimportanty, Getestified to multiple motivesor going to New York. Although some of
these were unrelated to Spring Tailor, Ge also testified that the visit to the ¢emxtiéntion in
New York related to his embroidery business, Spring Tailor. Agawyd credit that testimony.
And, because Ge owns Spring Tailor and presumably has an interest in shieldingattfrom t
liability to Chen,a jury could discredit, or place limited weight, Be’s te§mony asto non-
business reasons for his travel. Furthermore, unlikee¢heream company employee
Felberbaum Ge did engage in activities while in New York that a jury could find related to the
business of the defendant company: téified that hattended the textile convention in sda
of new business prospectsl. at 613

In light of Ge’s conflicting testimony and the competing inferences timbealrawn
from it, and because there is a sufficient basis on which a jury can find that Gegagsctin
activity “incidental to the furtherance ofp8ng Tailor’s] interest the Court denies Spring
Tailor’'s motion for summary judgmenbDavis 834 N.Y.S.2dt 280 (quotingVlakoske 366

N.Y.S.2dat475). The jury will be called upon to resolve the factual dispute, and thereby decide,

131n opposing Spring Tailor's motion for summary judgment, Chen urges the Court to consider
screenshots of three cell phone text messages, written in Chinese antettansleEnglish.

Chen Resp. Spring Tailor 56.1, Ex. D, at 3. He asserts that theseetesages were sent to him
while he was in China, before he arrived in New York. He further asserthélysgupport that
Chen was acting in connection with Spring Tailor, insofar as they ident#yldtal travel agent

in New York” as “Spring Tailar [sic], LLC” and the contact person there asi@Gat 1;Chen
Dep.39, 41. Defendants argue that these messages are inadmissible, including begause t
were never properly authenticateBecause their admissibility is disputed and because the other
evidence cited above suppliasufficient basis to sustain Chen’s claim against Spring Tdiler, t
Court didnot consider these messages in this ruling denying Spring Tailor's motiamiaray
judgment. In the event that Chiglentifies these cell messagas evidence that lretends to

offer at trial, Spring Tailor will be at liberty to mowe, limine, to preclude such evidence.
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assuming Ge is found liable, whether Spring Tailor is vicariously liable for his negligence in
connection with the car accident.
CONCLUSION

For the reasons set forth above, the Court denies the Ahead Car Defendants’ and Spring
Tailor’s motions for summary judgment. The Clerk is directed to terminate the motions pending
at docket numbers 100 and 105.

This case will now proceed to a jury trial. The Court schedules a pretrial conference for
July 29, 2015, at 10 a.m. At that conference, the Court will set a trial date and deadlines for the

parties’ pretrial submissions. See http://www.nysd.uscourts.gov/judge/Engelmayer. Counsel are

advised that trial likely will be held in September 2015. Counsel should be prepared to state, at

the conference, their best estimates as to the length of the trial.

SO ORDERED.

fwd_A. C/\wa/

Paul A. Engelmayer
United States District Judge

Dated: June 29, 2015
New York, New York
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