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______________________________________________________________________ X DOC #:
: DATE FILED:_09/17/2015

STARR INDEMNITY & LIABILITY COMPANY ,

Plaintiff, : 14-CV-0463(IMF)

-V- : OPINIONAND ORDER

AMERICAN CLAIMS MANA GEMENT, INC.et al.,

Defendants.

JESSE M. FURMANUNnited States District Judge:

This case, familiarity with which is assumed, arises out of a dispute betVeaetiffP
Starr Indemnity & Liability Company (“Starr”), an insurance companyg,Aamerican Claims
Management, Inc. (“ACM), athird-partyclaimsadministrator for Starabout whether ACM
and two of its affiliatesSuperior Recovery Services, Inc. (“SRS”) and Marquee Managed Care
Solutions, Inc.‘Marqueé€; togetherwith SRS the “Subdiliaries”, and collectively,the
“Defendants”) improperly charge&tarr for certain servicebat theyclaimed to have performed
on Starr's behalfThe case went to triaind on May 26 2015, aftetendays of triala jury
rendered a verdidn Starr’'sfavor, awarding Stamore than $1.6 million in compensatory
damages and $2.75 million in punitive damages. (Ct. Ex. 5 (Docket No. 138)). Judgment was
entered on June 26, 2015. Defendants now move for judgment as a matter of law pursuant to
Rule50 of the Federal Rules of Civil Procedwe in the alternative, a new triplrsuant tdRule
59 of the Federal Rules of Civil Proceduféor the reasons explained below, Defendants’ Rule

50 motion is DENIED, but their Rule 59 motion is GRANTED in part BEINIED in part.
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LEGAL STANDARDS

Rule 500f the Federal Rules of Civil Procedumaposes a heavy burden on a movant,
who will be awarded judgment as a matter of law only when ‘a party has beinefaild on an
issue during a jury trial and the court finds that a reasonable jury would not havdya legal
sufficient evidentiary basis to finfdr the party on that issue.Cash v. Cnty. of Eri&§54 F.3d
324, 333 (2d Cir. 2011) (quoting Ferl.Civ. P. 50(a)(1)) According to the Second Circuit, the
“burden is particularly heavy where, as here, the jury has deliberated in the caseuafty act
returned its verdict in favor of the non-movar@ash 654 F.3d at 333 (internal quotation marks
omitted). In such circumstances, a court may set aside the verdictf, viewing the evidence
in the light most favorable to the nomevant, “there exists such a complete absence of evidence
suppating the verdict that the jurg’findings could only have been the result of sheer surmise
and conjecture, or the evidence in favor of the movant is so overwhelming that reasodable a
fair minded persons could not arrive at a verdict againstdt.{internal quotation marks
omitted);see also, e.gZellner v. Summerlird94 F.3d 344, 371 (2d Cir. 2007) (stating that a
Rule 50 motion may be granted only if the court concludes that “a reasonable juror wauld ha
been compelled to accept the view of the moving party” (internal quotation orarted)).
Further,if a party failed to move for judgment as a matter ofdavite relevant issue before the
case was submitted tbe jury, the standard for granting a pwestdict motion “is elevated.”
ING Glob. v. United Parcel Service Oasis Supply Corid7 F.3d 92, 97 (2d Cir. 2014ee also
Lore v. City of Syracus®&70F.3d 127, 152-53 (2d Cir. 201@)A Rule 50(a) motion requesting
judgment as a matter of law on one ground but omitting another is insufficient tovpraser
JMOL argument based on the latter.If) that circumstance, judgmess a matter of law “may

not properly be granted by the district court . . . except to prevent manifescmjldanifest



injustice existsvhere a jury’s verdict is wholly without legal supportNG Gloh, 757 F.3d at
97 (citation omitted)accordPahuta v. Massey-Ferguson, Int70 F.3d 125, 129 (2d Cir.
1999);see alsdrothstein v. Carriere373 F.3d 275, 291 (2d Cir. 2004).

The standard for graing a new trial under Rule 58 less stringentbut still relatively
high. See, e.g., Manley v. AmBase Cp837 F.3d 237, 244-45 (2d Cir. 2008pecifically, a
court may grant anotion for a new trialvhere the verdict is against the weight of the evidence,
and need notiew the evidence in the light mostviorable to the nonmoving party; instead, the
court may weigh the evidence #eluding the credibility of withesses- independently.See
Manley,337 F.3d at 244-45Neverthelessa “decision is against the weight of the evideifice
and only if the verdict is (1) seriously erroneous or (2) a miscarriage ogjlisRaedle vCredit
Agricole Indosuez670 F.3d 411, 417-18 (2d Cir. 20 R®)ternal quotation marks omittedAnd
while a judge evaluating a motion for a new trial may weigh witness credibgityyr Bhe must
do so “with caution and great restraint, as a judge should rarely disturbsagualyiation of a
witness’s credibilityand may not freely substitute his or her assessment of the credibility of
witnesses for that of the jury simply because the judge disagrees with thelgurgt 418
(internal quotation marks and citations omitted). In fact, the Court of Appealsutiesed that
“where .. .a verdict is predicated almost entirely on the’jsigssessments of credibility, such a
verdict generally should not be disturbed except in an egregious casegtd ameriously
erroneous result, or to prevent a miscarriage of justilce.at 418-19accordING Gloh, 757
F.3dat 99; Metromedia Co. v. Fugaz983 F.2d 350, 363 (2d Cir. 1992). As the Court has
explained, if a finding “turned to a large extenttba credibility of the witnesses who testified
before the jury, the finding and the verdict which followed are particularbpited to aftethe-

fact second guessingING Gloh, 757 F.3d at 99.



DISCUSSION

In their motion, Defendants raise a number of arguments that the Court has previously —
and repeatedly- rejected, including that New York law applies to Starr’s claims for punitive
damages (Defs.” Mem. Law Supp. Renewed Mot. Judgment Matter Law Or hNaDiocket
No. 169) (“Defs.” Mem.”) 15-16), that Starr cannot recover punitive damages on itsators cl
because they “arise from contraadt.(14-15), that Starr’s conversion claims are duplicative of
its contract claimsid. 20-21), and that the Court erred in granting Starr’'s motion to aneend (
23-25). Bee, e.q.Tr. 1103-07 (deciding the choice of law question); Tr. 1096 (finding that the
tort claims are independent from the contract claim); Docket No. 108 (makinghaée#re
Court would not consider Judge Cote’s ruling on Starr’s motion to amend)). Defendants provide
no reason why the Court should reconsider its prior rulings on those issues, and the Court
declines to do so. Accordingly, it addresses here only Defendants’ new arguhedritsey are
entitled to a new trial on liabiltwith respect to one aspect of Starr’s claims (Defs.” M&In.
23) and that they are entitled to judgment as a matter of law or a new trial withtrespe
punitive damages.Id. at 411, 16-20)
A. Motion for a New Trial on Liability

The Court begins with &endantsargument that they are entitled to a new trial on
liability. At trial, Starr argued that ACM breached ffaeties’contract (the “Claims Service
Agreement” or “CSA”)by making two types of unauthorized charges. The firsthieh Starr
called the “Litigation Savings Charges” and that Defendants referred to as dahguéé
Charges™— involved feeshargedy Defendant$or revieving medical bills in cases that were
ultimately resolved througlitigation. The scond— the “MCCA Charges™ involved fees

charged by Defendants for their work in connection with reporting catastrophsdb the



Michigan Catastrophic Claims Association (“MCCA”). Defendants do not cathiesgtry’s
finding of liability with respecto the first category of charges, but they argue that the jury’s
finding that the MCCA Charges were not authorized byaB@& wasagainst the weight of the
evidence. They therefooentendthat they are entitled to a new triaDgfs.” Mem.21-23).

That argument is without meriThe CSA authorized ACMo charge Starfior any*“cost
of recovery (subrogation, contribution, 2d injury fund, and salvage),” as well asfiangll
similar such expense reasonably necessary to the administhanndividual claim.” Am.
Compl. (Docket No. 89), Ex. ACSA”) at 25). Defendants arguthat theyntroducedevidence
that the MCCA charges lfavithin that definition, including testimony froil) an expert
witness, (2) onef the CSA’s drafters, (IPefendants’ employeeand(4) lawyers employed by
Starr. (Defs.” Mem21-23). But whilethat evidencevould have allowed the jury to conclude
that the CSA authorized the MCCA charges, it did not compel that finding, asn&taduced
evidence that the CSA did not authorize such chargesexamplethe CSA itselfloes not
mention the MCCAStarr withessetestifiedthat “subrogation” has a technical meanihat
does not apply to the MCCA (Tr. 251, 360, 98 and Starr’'s expert witness testified that the
MCCA should be considered a “reinsurer,” not subrogation or a second injury fund. (Tr. 1019-
1023. At bottom, thereforeDefendants’ motion amounts to little more than an argument that
the Court should credit their witnesses over Starr's witnesses. But “nadttdrsice between
competing inferences, the credibility of the witnesses, and the weight @fittence are within
the province of the jury, and [the Court is] not entitled to secubs the jury’'s assessments.”
Smith v. Carpente316 F.3d 178, 188 n.14 (2d Cir. 20@BYernal quotation marks omitted)
see alsdRaedle 670 F.3cat 418 (instructing that, although a district judge may weigh the

witnesses’ credibility in deciding whether to grant a new tfiagl judges must exercise their



ability to weigh credibilitywith caution and great restraint, as a judge should rarely disturb a
jury’s evaluation of a withesstredibility, and may not freely substitute his or her assessment of
the credibility of witnesses for that of the jury simply because the judge disagrees withythe jur
(internal quotation marks and citations omitted} that is exactly what Defendants disk
Court to do here, their Rule 59 motion with respect to the MCCA charges must be and ig denied.
B. Punitive Damages

As noted Defendants also challenge tleyj's award of punitive damages. Specifically,
they argudghat new evidence requires a new t(@éfs.” Mem.9-11);thatthere was insufficient
evidence of malice, fraud, or oppression to support the jury’s veidliett @-9), that Starr failed
to provide meaningful evidence of Defendgirithancial condition(id. at 11-14); that the
judgment improperly awards “double punitive damagek’at 19-20; and that thqury’s award
is excessive(id. at16-19. The Court begins with Defendants’ argurhthat thg are entitled
to judgment as a matter of law because tienesufficient evidence that thegted with malice,
fraud, or oppression, then turtestheir argument that Starr failed to introduce sufficient evidence
of Defendants’ financial comitbn. For reasons that will become clear, the Court need not reach

Defendantsbtherarguments.

1 Defendants do not seem to request judgment as a matter of law pursuant to Rule 50 on
Starr’s claims with respect to tihCCA Charges. $eeDefs.” Reply Mem. Law Further Supp.
Renewed Mot. J. Matter Law Or New Trial (Docket No. 177) (“Defs.” Reply”) 10
(“[D]efendants’ motion clearly was, and is, for the court to set aside the vandicirder a new

trial . . ..")). Even if they do, however, Defendants’ failure to meet the moentestandard for

a new trial necessarily means that they have not met the standard for judgmerdtter of

law. See Lewis v. City of New Ypf89 F. Supp. 2d 417, 424 n.6 (E.D.N.Y. 2010).



1. Evidence of Malice, Fraud, or Oppression

Under California law (which the Court held applies to Starr’s claims for punitive
damages), punitive damages may be imposed “[ijn an action for the breach of amnoolhgat
arising from contract, where it is proven by clear and convincing evidence tlusfémelant has
been guilty of oppression, fraud, or malic&al. Civ. Code § 3294(a)n this case, Defendants
argue thathe only possible basis for punitive damages was fraud — defined as “an intentional
misrepresentation, deceit, or concealment of a material fact known to the defeitioldimée w
intention on the part of the defendant of thereby depriving a pefgmoperty or legal rights or
otherwise causing injury,” Cal. Civ. Code. 83294(c)(3) — and that no evidence of fraud was
actually introduced. (DefsMem. 5. They therefore move for judgment as a matter offlaw
Becausehowever Defendantgail to showthat ‘there exists such a complete absence of
evidence suppting the verdict that the jurg’findings could only have been the result of sheer
surmise and conjectureCash,654 F.3d at 333heir motion for judgment as a matter of law
this first goundmust fail.

As the Court previously observed, Starentitiement t@unitive damageis a “close
question’ (SeeTr. 1095). Neverthelessyen assumingrguendahat the jury could only have
awarded punitive damages based on a finding of fraud — a proposition that Starr vigorously
contests (Mem. Law Opp’n Defs.” Renewed Mot. Judgment Matter Law Or KalDocket
No. 174) ‘Pl.’s Mem?” 7-8) — Starr introduced sufficient evidence to allow the jury to make
such a finding.Defendants argue théte evidence demonstrates that they genuinely, but

wrongly, believed that they were entitled to make the disputed charges atitejhagver

2 Defendants also move for a new trial on this ground. (Defs.” MenBuf)given the

Court’s rulirg that Defendants are entitled to a new trial on punitive damages on another ground,
the Court need not — and does notreachthat question.



intentionally concealed the charges from Starr. §D&fem.7-9). They emphasize, for

example, that “Starr had fudiccess to the claims account, the ACM claims system, the invoices,

and other records; that these record showed all payments made; and that therevwdasc® e

of any effort by defendants to interfere with or prevent that access.”.(Defis1. 7 (citingTr.

639-51, 653)).But the facthat all of the charges websthlisted in invoicesandcontainedn

the ACM systemo which Starr had access hardly means that Defendaht®tconceal the

charges from Starmstead given the arguably partial nature of the ACM’s “disclosures” and the

volume of data in the records to which Starr had access, the jury could have concluded (and

clearly didconcludé that Defendants atigptedto hide the disputed charges in plain sight.
Additionally, thejury was entitled to infer from th@rcumstances surrounding

implementation of the chargasissue that Defendaratemptedo conceal the chargé®m

Starr in order to recover money to which they knew they were not entkléi began making

the disputed charges, which had never previously been made, aftesdheepfor which ACM

was a thirgparty administrator went intunoff,” meaning that ACM would no longer be

earningpremiumsfrom theprogram (Tr. 759-60, 914-15). Moreover, ACM not only added the

charges going forward, but it also engaged in a “catch up project,” byherecovered fees

retroactively (Tr. 81824). ACM never disclosed to Starr thatvas makinghe new charges

(see, e.q.Tr. 331-33, 867-68), even thoulytac Armstrong, the Chief Financial Officer and

Chief Operating Officeof ACM’s parent companyestified that he would have expected ACM

to call Starr’s attention tany new charges being made (Ct. Ex. 7 (Docket No. 180, Ex. A),

Armstrong Tr. 56). In fact, when Starr asked about charges that it did not understand appearing

on its bill with regard to a particular claim (the “Suleiman Claim”), ACM still did notlossc

that it had begun making new kinds of charges; instead, it simply told Stahelaitarges were



for “medical bill review and that “[fjrom what [ACM] understand[s], this is the standard way
bill review companies work” (Tr. 870-75; PIs.” Exs. 160, 161) — an answer that the jury could
easily have concluded was intended to concealtieeniature and purposéthe charges

Starralsointroduced evidence that at least one category of chargecategory that
Starr called the “Litigation Savings Charges” and that ACM referred tedd/Mdwrquee
Charges,” did not reflect any work adliygperformed by DefendantgCt. Ex. 7, Dean Tr. 3:5
see alsdr. 869 (“I spoke to defense, and he stated case settled with facilitation oftatéstil
settlement. Marquee was not involvedl.”At the same timéd)efendantexperienced a
significantincrease in revenueom these new chargesSdePl.’s Ex. 122; Tr. 347-48 Based
on this evidencgeStarr argued that “ACM, uginits affiliates . . , intentionally, wrongfully, and
with clear intent to hide from Starr, took money olfSiarr’s] trust claim accounit. (Tr. 1301).
Because “a reasonable juror would [not] have been compelled” to find othefeliser, 494
F.3d at 371judgment as a matter of lawnstwarrantedon this basis.

2. Evidence of Defendants’ Financial Condition

Next, Defendants argue th&tarrfailed to introducesufficient evidence of their financial
condition to justify punitive damage¢Defs.” Mem. 1114). Under California law, “an award of
punitive damages cannot be sustained . . . unless the trial record contains meaningiceé efide
thedefendant’s financial condition,” and “[i]t is the plaintifidligation to ensure that this
requirement is satisfied.Soto v. BorgWarner Morse TEC In@¢91 Cal. Rptr. 3d 263, 2§8al.
App. 2 Dist. 2015) (quotingdams vMurakamj 813 P.2d 1348, 1357 (Cal. 1991}jere,
Defendants argue th&tarr introduced no evidence of their net warthiabilities and thait has
thereforefailed to meet itdburden. Accordingly, they contend, they are entitled tomedg as a

matter of law pursuant to Rule 50(b).



Significantly,Defendants did not move for judgment as a matter of lathatground
prior to the submission of the case to the juiSee{Tr. 1084-87, 1204-0%ee alsdefs.” Reply
7 n.14). Defendants argue in &fioote in their reply that the Ninth Circuit has held that “a
defendant [does] not need to make a Rule 50(a) motion with respect to evidence of financial
condition in order to make a Rule 50(b) motion.” (Defs.” Reply 7 n.14 (diragnd v.
Nycomed Ameham 347 F.3d 752, 763 n.11 (9th Cir. 2003)). In that case, however, the Ninth
Circuit held that no Rule 50(a) motion was necessary where a defendant aajaesaivard is
excessivén light of the defendant’s financial condition, as “the excessiveness afrtbentof
the jury’s award of punitive damages cannot be known prior to verdicetind 347 F.3d at
763 n.11. Further, the Ninth Circuit expressly contrasted an argument concerm@sg\extess
with an argument concerning a deficiency of evademwhich “should be apparent at the close of
evidence, and should be the subject of a pre-verdict Rule 50(a) maiibn&'s Defendantéiere
challenge the sufficiency of the evidence, not the excessiveness of the ¥eedint(which is
not binding on this Court in any event) does not help them. Accordingly, they can prevail on
their motion for judgment as a matter of law only ifyttean show fmanifest injustice— that is,
that the “jury’s verdict is wholly without legal supportlNG Glob., 757F.3d at 97 see, e.g.
Rothstein373 F.3d at 291 Although what constitutes manifest injusti@@iesdepending on the
case “a defendant may not merely argue that the procedural bar should be waived Hemause
should win on the underlying motionZhiwen Chen v. §. of Suffolk 927 F. Supp. 2d 58, 64
(E.D.N.Y. 2013)(internal quotation marks omitted).

Defendants faito satisfy that standard. Courts in the Second Circuit have recognized
that manifest injusticexists“where the nonmoving party ‘did naarfd could notpresent

evidence to sustain a verdict’ . . . but not where, ‘had the moving party raised the igaljatat t

10



may be that the nonmoving party would have been able to present additional evidence.”
MacDermid Printing Sols., LLC v. Codn Corp, No. 08CV-1649 (MPS), 2015 WL 251527, at
*3 (D. Conn. Jan. 20, 2015) (quotilgctor’'s Assocs., Inc. Wable, 92 F.3d 108, 114 (2d Cir.
1996), ancKrisch v. Fleet St., Ltd148 F.3d 149, 165 (2d Cir. 1998))heevidentiary
deficiencythat Defendants allege here is precisely the type tretDefendants made a Rule
50(a) motion on point prior to submission of the case to the jury, Starr may have been able to
cure. Accordingly, Defendants’ motion for judgment as a matter of law on the giatrstarr
failed to introduce evidence of their financial condition must be and is deBe].e.gKirsch,

148 F.3d at 164-65.

In the Court’s judgment, however, the lack of evidence concerning Defendaatiél
condition does warrant a new tnaith respect tgunitive damagesas the “failure to make a
[Rule 50(a)] motion . . . at the close of evidence has no adverse affect on [a] motionvior a ne
trial.” Giles v. Rhodesl71 F. Supp. 2d 220, 224-25 (S.D.N.Y. 20@&E als@Bracey v. B. of
Educ. of Bridgeport368 F.3d 108, 117, 119 (2d Cir. 2004) (granting a motion for a new trial
after denying a motion for judgment as a matter of law pursuant to Rule 50élosbetw motion

pursuant to Rule 50(a) had been filédn arguing otherwiseStarrcontendghatthere was

3 Defendants did not explicitly request a new trial on this ground until thelytfiger

reply. CompareDefs’ Mem. 1114, with Defs.” Reply 9. Defendants styled their motion,
however, as one for “judgment as a matter of law and additionally, or, atténeative, a new
trial.” (Docket No. 168see alsdefs.” Mem. 25 (requesting the same)). The Court therefore
construes Defendants’ motion for a new trial as applying to their argumeStanatailed to
introduce meaningful evidence of their finaadatondition. And even if Defendants had not
requested a new trial on that ground, Rule 59(d) allows a Court to grant a “timeby rioota
new trial for a reason not stated in the [Defendants’ Rule 59] motion” after §dgivenparties
notice and an opportunity to be heard.” Fed. R. Civ. P. 59(d). Here, Starr was certainly on
notice of the issue, and had ample opportunity to present all of its arguments pettt test.

In any event, for the same reason that the lack of meaningful financial evidepires a
new trial in and of itself, the lack of evidenceléfendants’ financial condition also means that
the award of punitive damages was excessBeeDelegat’'s Wine Estate Ltd. v. AWine

11



sufficient evidencef theDefendants’ financial conditi@n Specifically, as to ACMStarr
elicited testimony fronscottMarshall, ACM’s Chief Executive Officethat ACM’s annual
revenue is between $37 and $38 millidmat the company is doing “okdyand that it isa
“single-digit profit business(that is, that its profits amount to somewhere between one and nine
percent of revenue)Tr. 37879). Starr also introduceadchart labeled “Consolidated PCP:
American Clams Management (PC 597 and 618yjth entries for “core operating profit” and
“core revenue” for various programs, such as “personal auto” and “personal progelsy Ex.
173. Starr introduced no testimony concerning the finances of the Subsidiaries, but anothe
chart labeled “P&C PCP Projection Analysis (As 6l.9-14),” purports to list the 2014 and
2015 “Proj. Rev.” and “Proj. NI” for both entitiesS¢ePIs.’ Ex. 172)*

That evidence does not cut As an initial matter, the two charts are entitled to little, if

any weight, as their significance was never explained to the jury. Tlasraatestimony, for

Distribs., Inc, No. C10-2215 (BZ), 2012 WL 1925664 ,*4-2 (N.D. Cal. 2012) (finding an
awardof punitive damaget® be excessivigiven the dearth of evidence at trial of [the
defendant’s] financial condition” where the only evidence introduced was that of tinelalefs
income and that some of his perabexpenses were reimbursetd ordering remittityr Thus,

in the alternative, the Coucin grant new trial on the ground that, in light of the lack of
evidence oDefendants’ financial condition, the award is excessteeCapitol Records, Inc. v.
MP3tunes, LLC48 F. Supp. 3d 703, 726 (S.D.N.Y. 2014) (“If a district court finds that a verdict
is excessiveit may order aewtrial, a newtrial limited to damages, or, under the practice of
remittitur, may condition a denial of a motion fonewtrial on the plaintiff's accepting damages
in a reduced amount.” (quotirigge v. Edwardsl01 F.3d 805, 808 (2d Cir. 1996)).

4 Starr also points to a chart admitted into evidence containing figures fautibeli@ries’
incomes for the first five monthef 2013 and projections through the end of that year. (Pls.” Ex.
149;see alsdlr. 344-48). But a punitive damages award must be “based on the defendant’s
financial conditiorat the time of trial' Kelly v. Haag 52 Cal.Rptr. 3d 126, 128 (Cal. App. 4

Dist. 2006) (emphasis addedge also, e.gRufo v. Simpsqri03 CalRptr. 2d 492, 526 (Cal.

App. 2 Dist. 2001) (noting that a plaintiff must demonstrate the defendant’s financiai@oiadit
the time of trial, not the time of injuryy¥ashington v. Fdice, 2 Cal.Rptr.2d 607, 614 (Cal.

App. 2 Dist. 1991) (finding that the trial court should have considered the defendant’safinanci
condition at the time of the4teial, not at the time of the original trial). Accordingly, the
Subsidiaries’ financiatondition in 2013 is irrelevant to the analysis.

12



example, about how the charts were created or that toeyadely reflected the companies’
incomes and profits. (Tr. 375-78More generally, Bhough there is no “rigid standard for
measuring a defendant’s ability to pay,” California courts hangelyrecognized that “[ijn most
cases, evidence of earnings or profit alone are not sufficig#mbutiexamining the liabilities side
of the balance sheet3otq 2015 WL 4694071, at *18nternal quotation marks omitted) (citing
cas®); see, e.g.Baxter v. Petersqrb8 Cal. Rptr. 3d 686, 691-92 (Cal. App. 2d Dist. 2007)
(“[T]here should be some aence of the defendant’s actual wealth. Normally, evidence of
liabilities should accompany evidence of assets, and evidence of expenses stwufthay
evidence of income.”Kenly v. Ukegawal9 Cal. Rptr. 2d 771, 776-77 (Cal. App. 4th Dist.
1993) (“An award based solely on the alleged ‘profit’ gained by the defendant, in theeabse
evidence of net worth, raises the potential of its crippling or destroying teed#etft, focusing
as it does solely on the assets side of the balancevsitieait examing the liabilities side of
the balance sheé}. Here, that is— at most— all that Starr dered. To the extent the jury
could even understand them, the charts included no information concerning the companies’
liabilities and expenses. Amdarshall’s testimony was limited ®CM'’s income and a vague
estimation of profithe did not address even that much with respect to the Subsididrigs.

simply, here was no evidence whatsoevkbefendants’ liabilitiesexpenses, or net worth.

5 Starr argues that evidence of ACM’s income can used to determine the Sidssidiar
financial condition because “(1) ACM is a named defendant, (2) ACM is the p&fém o
Subsidiaries], (3) Marshall was the CEO of ACM and the President of [the Sulesigiand (4)

the jury could have concluded that Marshall acted with fraud, malice, or oppresgirs”

Mem. 13 (internal quotation marks omitted)). But even if that were the casen8tatuced no
evidence of the Subsidiaries’ liabilities and expenses. Moreover, under Califovne parent
company’s financial information, without more, is generally not enough torsasparties’

burden with respect to a subsidiayeeTomaselli v. Transam. Ins. C@5 Cal. App. 4th 1269,
1282-84 (Cal. App. 4th Dist. 1994). The only case that Starr cites to the contfagunrd 347

F.3d at 763-64 — involved an award of punitive damages imposed jointly on the parent company

13



Without evidenceof Defendants’ liabilities, expenses, and net worth, there was no way
for “the jury to make an intelligent assessment of [Defendants’] alolipay a punitive damages
award.” Sotq 2015 WL 4694071, at * 1 Bee, e.glLara v. Cadag16 Cal. Bptr. 2d 811, 812-13
(Cal. App. 2 Dist. 1993) (“[E]vidence of a defendant’s income, standing alone, is wholly
inadequate. . . . If [the defendant] has assets worth millions of dollars and nodmliié fact
that $70,000 is about three-fourth’s of grear’'s income is a meaningless abstraction.
Conversely, if he has liabilities exceeding assets and the award wallfoncinto bankruptcy,
$70,000 is excessive.” (internal citations omitted)). Nor can this Court make thedequir
determination of whéier the punitive damages award is excessive in light of Defendants’ ability
to pay. See, e.gAdams v. Murakamb4 Cal. 3d 105, 109-11 (199h{ding that plaintiffs
must present meaningful evidence of a defendant’s financial condition in parseeaarts
must review punitive damages awards for excessiveness, and an “award can be so
disproportionate to the defendant’s ability to pay that the award is excksdsiliat reason
alon€); see also Laral6 Cal. Rptr. 2d at 812-13. In light of those iliies, the Courts
compelled to concludenat allowng the punitive damages awanlstand wouldesult in a
“miscarriage of justice.”Stampf v. Long Island R. C@61 F.3d 192, 202 (2d Cir. 2014)

(internal quotation mark omitted).

Green v. Laibcpl121 Cal. Rptr. 3d 415 (Cal. App. 2d Dist. 2011), upon which Starr relies
heavily(Pl.'s Mem. 1416), does not call for a different resulth Green the Court held that
evidence of the defendant’s profit and its positive net worth constituted “medrengfence of

the defendant’s financial conditionld. at 424 (quotindAdams 54 Cal. 3d at 109). The Court

and the subsidiary.SeeNo. 99-CV-2202 (IEG) (POR) (S.D. Cal.), Docket No. 110). As the
jury here made separate awards against each DefeRdautddoes not apply.
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reached that conclusion, however, because any deficiency was the defendan8s fhelt
defendant’s chief executive officer “purported to laghdgnorant of his company’s financial
condition and unable to read its financial statements;"see also idat 425 (“The notion that
the jury did not have necessary information about defendant’s net worth because gidinttf
movedefendant’s financial statemenhto evidence — statements which defendant’'s own CEO
could not read — is the height of absurdity. The jury did not have information about defendant’s
net worth because defendant’s CEO engaged in stonewalling, pure and simple, froningég
end.”). Here, by contrast, there is no indication that Defendants obstructed Stditys@
obtain evidence of their financial condition. Furtlibe GreenCourt had more evidence than
that available herdn addition to the profit statements, there was testimony that the company had
a positive net worth. Here, while Marshall did testify that ACM dwisig “okay,” it is unclear
from the transcript what exactly he meant by th{&eeTr. 378 (“Q: And in terms of ACM’s
financial performanceyir. Marshall, ACM is doing okay, right? A: It's a singliggit profit
business, but yes, it's doing okay.”)). AccordingBreendoes noglterthe Court’s conclusion
that Defendants are entitled to a new twah respect tgunitive damages.
CONCLUSION

For the reasonstated aboveDefendant’s motion for judgment as a matter ofimw

DENIED. Defendants’ motion for a new tried DENIED in part and GRANTED in parand

the judgment with respect to punitive damages is vagaading a new trial on that isstie.

6 As noted, in light of the Court’s ruling, it need not — and does natlgress
Defendants’ arguments that they are also entitled to a new trial or judgneentadter of law
with respect to punitive damages because new evidence has come to light, thecpuaggment
improperly awards “double punitive damages,” or because the punitive damagessawa
excessivaas a matter of Due Process and in light of the evidence of their financidi@ottuat
was admitted at trial (SeeDefs.” Mem. 911, 16-20). These arguments, however, are not
without weight. First, as the Court noted at trid. (726), Starr’'s arguments for punitive
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The parties shall immediately advise the Court by joint letter if they are intenested
referral to the assigned Magistrate Judge for purposes of settleReguardless, withithirty
daysof this Opinion and Order, the parties shall submit to the Court for its approval a Joint
Pretrial Order prepared in accordance with Federal Rule of Codedure 26(a)(3) and the
Court’s Individual Rules and Practices. The parties should follow Paragraph SCufutss
Individual Rules and Practices, which identifies submissions that must be madefatrerthe
time of the Joint Pretrial Order, including any motianmine. At or before the same date, the
parties shall also file joint requests to chajgmt proposed verdict forms, and joint proposed
voir dire questions in accordance with the Court’s Individual Rules and Praciices.
instructions may not be submitted after the Joint Pretrial Order due date, uajessett the
standard of Federal Ruof Civil Procedure 51(a)(2)(A)The parties shall be ready for trial
approximatelyiwo weeksafter the Joint Pretrial Order is filed.

The Clerk of Court isidectedto terminate Docket No. 168.

SO ORDERED.

Date September 17, 2015 ﬁ,& £ %I/;

New York, New York ESSE M—FURMAN

nited States District Judge

damages were arguably undermined by the fact that it continues to work witidBretfe the
allegedly new evidence reinforces f@nt by tending to rebut Starr’'s contention that it has been
trying to change thirgharty administrators. Second, although Starr presented sufficient evidence
of malice, fraud, or oppression to defeat Defendants’ motion for judgment as a mattereof |
reasonable jury could certainly have come out the other way. Third, this is a caahmerc
dispute, and the harm to Starr was purely econo®ée State Farm Mut. Auto Ins. Co. v.
Campbel] 538 U.S. 408, 419 (2003). Fourth, what little evidence the Court has of Defendants’
financial condition suggests that the award may well exceed the level neceskatey fature
misconduct by them. And fifth, putting aside whether the jury’s punitive damaged awas
sufficiently ambiguous to be reduced (and thetfthat Defendan&rguably waived any such
argumen{Pl.’s June 17, 2015 Ltr. (Docket No. 165) 1-2)), the Court is inclined to agree with
Defendants that the jury intended to award only half of what it appears to have awarded i
punitive damages.Df.’s June 11, 2015 Ltr. (Docket No. 163) )1-2
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