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DATE FILED:

DETENTION WATCH NETWORK et al.,
Plaintiffs,
14 Civ. 583 (LGS)
-against-
OPINION AND ORDER

UNITED STATES IMMIGRATION AND
CUSTOMS ENFORCEMENTet al, :
Defendants. :

LORNA G. SCHOFIELD District Judge:

This Opinion address cross motions fortgd summary judgment in a Freedom of
Information Act (“FOIA”) action, 5 U.S.C. § 552f seq Plaintiffs, the Detention Watch
Network and the Center for Constitutional Rigmmve for partial summary judgment seeking
the release of documents and mf@tion showing unit prices, bed-day rates and staffing plans in
government contracts with privadetention facility contractorsDefendants, the United States
Immigration and Customs Enforcement (“ICE”) and the Department of Homeland Security
("DHS"), cross-move for partial summary judgmenirsuant to Federal Ruof Civil Procedure
56, asserting that the information is propeviyhheld under FOIA pursuantto 5 U.S.C. §
552(b)(4) ("Exemption 4”) and 5 U.S.C. § 552(hJ&) (“Exemption 7(E)"). For the reasons
stated below, Plaintiffs’ motion for partial summagudgment is granted. Exemptions 4 and 7(E)
do not apply to unit prices, bed-day rates stadfing plans, and the information must be
produced. Defendants’ass-motion is denied.

l. BACKGROUND

A. The FOIA Request and “Unit Prices,” “Bed Day Rates” and “Staffing Plans”

Plaintiffs submitted a FOIA request to DHS and ICE on November 25, 2013, seeking a
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range of records related to the “Detention Beddikde,” which the Plaintiffs define as a policy,
since 2007, of maintaining a certaniamerical level of deterth. The records sought include
executed agreements and contract renebetlseen ICE or DHS and private companies
regarding detention facilities dietention beds. Since aast 2009, Congress has appropriated
money to ICE conditioned on maintaining 34,00€ed&on beds per day. The Detention Bed
Mandate has been the subject of significantiputention, including lgislative efforts to
eliminate the mandate. Plaintiffs, a non-profitbfic interest legal organization, and a national
coalition of organizationsral individuals working exclusively on detention and deportation
issues, sought the records ngtthat the public concern about the Detention Bed Mandate has
focused on the profits accruing to private prisorpoaations and the finarat incentives that the
Detention Bed Mandate creates for ICE to ohegan increased number of non-citizens and
suspected non-citizens.

The issue on these summary judgment motismghether the Government may withhold
information showing unit prices, “bed-day ratesid “staffing plans” igovernment contracts
with private detention facility adractors. Contracts betweernvate contractors and ICE contain
the contractors’ pricing and staffj information for the services to be provided. The pricing can
be provided as a fixed monthly amount based on housing an amtitimanber of detainees, or
as a “bed-day rate,” representing the contracfaliost of operating th facility divided by an
expected number of detainees to be housedrendumber of days, torare at a per-detainee,
per-day rate. Many contractsalinclude staffing plans, whidetail the number of personnel
working at a particular detention facility, the nioen of personnel assighéy shift, and how and

where the personnel are posted witthia facility. ICE has redast the bed-day rates and fixed



monthly rates from the contracts under Exgop4, and has redacted the staffing plans under
Exemptions 4 and 7(E) of FOIA. dtiffs challenge those redactions.
B. Relevant Procedural History

On January 30, 2014, Plaintiffs filed the Compilan the instant action, and on February
11, 2014, a motion for preliminary injunction tongpel DHS and ICE to search for and produce
documents responsive to Plaintiffs’ FOIA requeAt the time the Complaint and motion were
filed, DHS and ICE had not produced any doeuats. By Order dated May 16, 2014, ICE and
DHS were directed to produce tfegjuested documents on a rollingisa By Order dated July 3,
2014, ICE and DHS were required to meet rhigntjuotas in theidocument production.

When ICE produced contracts that ICE lexécuted with local governments and private
contractors for the operation ioimigration detention facilities, some information -- including
terms about unit prices, bed-day rates, anffirsggplans -- was withheld pursuant to FOIA
Exemption 4, which protects commercial inforroatthat is privilegedr confidential and
obtained from a person. After Plaintiffs objectedhe redactions, ICE conceded that it had
improperly applied Exemption 4 to unit pricesciontracts with publientities. Regarding
contracts with private ¢ities, ICE stated that would obtain input fom private contractors
pursuant to DHS FOIA regulation 6 C.F.R5.8 in deciding whetheo release similar
information from contracts with private contractodCE later informed Plaintiffs, in June 2016,
that it would continue to invokExemption 4 to withhold unit pricg, bed-day rates, and staffing
plans for private contracts.

Plaintiffs challenged these redactions andpidwies negotiated a representative sample of
documents relating to six contracts to be usedhe present motions for partial summary

judgment. The Government preparedaaghnindex describing the agency'’s rationale for the



assertion of FOIA exemptions regarding thosatracts, with the undstanding that a ruling

would apply to similar redactions in contracts that ICE has produced! produce in

connection with this litigation and other dooents containing the same informaticee

Vaughn v. Rosed84 F.2d 820, 827-28 (D.C. Cir. 1973) (requiring the Government to produce
an itemized and indexed document outlining tlez€&nment’s justification for asserting FOIA
exemptions).

I. LEGAL STANDARD

FOIA was enacted in 1966 to ensure pubticess to information by creating a judicially
enforceable public right to obtain infoation from government agencieSee Milner v. Dep't of
Navy, 562 U.S. 562, 565 (“Congress enacted FOlAuerhaul the public-didosure section of
the Administrative procedures Act . . . [which hgdhdually become mora withholding statue
than a disclosure statute.”) (quotiBgPA v. Mink 410 U.S. 73, 79 (1973)). By granting access
to such information, the Act sought to promote “an informed citizenry, vital to the functioning of
a democratic society, needed to check againstigtion and to hold theayernors accountable to
the governed.”John Doe Agency vs. John Doe Co#83 U.S. 146, 152 (1989) (quotihg.RB
v. Robbins Tire & Rubber Co437 U.S. 214, 242 (1978)). “Congress enacted FOIA ‘to pierce
the veil of administrative secrecy and to opeeray action to the light of public scrutiny.”
Cook v. Nat'l Archives & Records Admii58 F.3d 168, 173 (2d Cir. 2014) (quotlng. Dep't
of State v. Ray602 U.S. 164, 173 (1991)).

At the same time, “Congress realized tlegitimate governmental and private interests
could be harmed by release of certain types of information .Johf Doe Agen¢y93 U.S. at

152. Therefore, while FOIA “strongly favors alipg of disclosure,” an agency may withhold a

record that falls into one or moretbie statutorily enumerated exemptiomsng v. Office of



Pers. Mgmt 692 F.3d 185, 190 (2d Cir. 2012). Congressldished nine exemptions in order
“to reach a workable balance between the raglthe public to know and the need of the
Government to keep information in confideno the extent necesgavithout permitting
indiscriminate secrecy.John Doe Ageng 493 U.S. at 152.

In interpreting these exemptions, courtgénadvised that thexemptions should be
“given a narrow compass.Bloomberg, L.P. v. Bd. of Governors of the Fed. Res®yse601
F.3d 143, 147 (2010) (quoting.S. Dep't of Justice v. Tax Analysi®2 U.S. 136, 151 (1989));
see also Tigue v. U.S. Dep't of Justig&2 F.3d 70, 76 (2d Cir. 2002) (“The Supreme Court has
counseled that these exceptions are to teggreted narrowly in tianface of the overriding
legislative intention to make records public.”).

Challenges to a government agency’s respanseisually resolvedt summary judgment
in FOIA actions.See, e.gCarney v. Dep’t of Justicd.9 F.3d 807, 812 (2d Cir. 1994).
Summary judgement is appropriatéttiere is no genuine dispute @sany material fact and the
movant is entitled to judgent as a matter of law.” Fed. R. Civ. P. 56(a).

In order to prevail on a motion for summauggment in a FOIA case, “the defending
agency has the burden of showing . . . thatwaitiyheld documents fall within an exemption to
the FOIA.” Carney,19 F.3d at 812. “Affidavits or decldrans ... giving reasonably detailed
explanations why any withheld documents fall withn exemption are sufficient to sustain the
agency’s burden.'Wilner v. Nat'l Sec. Agenc$92 F.3d 60, 69 (2d Cir. 2009) (quotiGarney
19 F.3d at 812).

A district court reviewing tb government’s assertion @emptions and decision to
withhold documents reviews the decisamnovo.Main Street Legal Services, Inc. v. National

Sec. Councjl811 F.3d 542, 544 (2d Cir. 2016). “The agésclecision that the information is



exempt from disclosure reiges no deference. . . Bloomberg 601 F.3d at 147.

II. DISCUSSION

The Government invokes FOIA Exemptichand 7(E) in withholding information
regarding unit pricing, bed-day rates, and stgffplans, and Exemption 7(E) as an additional
ground to withhold staffing plans. Neither exemption applies.

A. Exemption 4

For Exemption 4 to apply, “(1)[t]he inforrtian . . . must be drade secret[]’ or
‘commercial or financial’ in chacter; (2) it must be ‘obtaindtbm a person,” and (3) it must be
‘privileged or confidential.” Nadler v. FDIG 92 F.3d 93, 95 (2d Cir. 1996&¢cord Inner City
Press/Cmty. on the Move v. Bd Gidvernors of Fed. Reserve S¥63 F.3d 239, 244 (2d Cir.
2006), 5 U.S.C. § 552(b)(4). Defendants have not met their burden of showing that bed-day
rates, unit prices and staffing plans containelCia contracts with private companies (1) were
“obtained from a person” and (2) are confidential.

1. The Information is “Commercial or Financial”

For the first prong of the tes{t]o qualify for the exemption, information itself must in
some fashion be commercialfarancial in nature or use.Intellectual Property Watch v. U.S.
Trade Representatiy®o. 13 Civ. 8955, 2015 WL 5698015, at *13 (S.D.N.Y. Sept. 25, 2015).
Although the terms “commercial” and financial"we&anot been precisely defined by the Second
Circuit, see Am. Airlines, Inc. v. Nat'l Mediation B888 F.2d 863, 870 (2d Cir. 1978) (defining
“commercial” as “pertaining or relating to dealing with commerce”;ommercial includes at
least information that has “commercial value Attiwould “jeopardize [] cmmercial interests or
reveal information about [] ongoing operationd.Y. Pub. Interest Research Grp. v. U.S. E,P.A.

249 F. Supp. 2d 327, 334 (S.D.N.Y. 2003). The madanot dispute that unit prices, bed-day



rates, and staffing plans are comai@lror financial in nature.
2. The Information Was Not “Obtained from a Person”

Defendants have not met their burdentadsing that the information at issue was
“obtained from a person.” The statute makesicthat a “person’ includes an individual,
partnership, corporation, assdaa, or public or priate organization,” 5 U.S.C. § 551(2); a
person does not include a government agency. ptemd protects information and data only if
it was not “generated within the GovernmenBloomberg 601 F.3d at 148 (citindudicial
Watch, Inc. v. FDA449 F.3d 141, 148 (D.C. Cir. 2006) (“Unlike many other types of
information subject to an agency’s control,terals implicating Exemption 4 are generally not
developed within the agency.”)).

In Bloombergthe Board of Governors of the Federal Reserve System, a federal
government agency, sought to withhold infotima about loans that the Federal Reserve Banks
made to private banks under Exemptionidl. The Second Circuit hettiat the agency could not
withhold the information because “the fact of fban (and its termgjgannot be said to be
‘obtained from’ the borrower . . [and] [t]he fact that informatioaboutan individual can
sometimes be inferred from informatigenerated within an agencipes not mean that such
information wasbtained fronthat person within thmeaning of FOIA.” Id. (emphasis in
original). The Second Circuit noted that whslame courts “have extended the protection of
Exemption 4 to information beyond the raw dgaégéhered from persons by the government,”
these cases did not bear on casd¥w what is requested is moerely the information collected
and slightly reprocessed by the goweent, but disclosure of tlgency’s own executive
actiors.” Id. at 148-49 (emphasis added). Bleombergcourt noted that while a completed

loanapplicationis “obtained” from an indidual, the final loan terms, even where “disclosure of



loan terms allows one to batko information about the borrax,” are not “obtained from” an
individual. 1d. at 148. The Second Circuit thereforédhihat certain terms of the loan
agreements between the Federal Reserve andghaaks contained in repsr- the identity of
the borrower, the dollar amount tbfe loan, the loan originath and maturity dates, and the
collateral securing the dm -- were not protected under Exemption 4.

Here, bed-day rates, unit pnig and staffing plans includeal final government contracts
are like the terms of the loan agreementstti@tSecond Circuit held were not exempt from
disclosure irBloomberg The Government is incorrect insasting that, because the unit pricing
was submitted in the contractor’s initiatlbj it is “obtained from a person.” Bloomberg the
borrowers presumably proposed the loan amount diateral in their loarapplications, just as
the private contractors here propdgricing and staffing parameterget, that information was
not protected. IBloombergthe Second Circuit distinguishbdtween a FOIA request for the
application (or bid) made by the Governmemtginterparty, which is information “obtained
from a person,” and other documents reflecting the ultimate contractual terms, which are not
“obtained from a person.id. (Plaintiff's “FOIA request does ngeek loan applications; it seeks
documents that show what loans the Federal Redkamks actually made . . . . [T]he fact of the
loan (and its terms) cannot be said to be ‘obthinem’ the borrower . . . .”). Plaintiffs do not
seek the initial bid documents, they seek doenits that show the ultimate terms of the
government contracts, including the contracts gwlues. The terms of those contracts are not
“obtained from” the contractorsSeed.

Also, as a factual matter theo@rnment is incorrect that pricing and staffing terms in the
contracts were “obtained from” the private coaotoas and simply incorporated into the final

contracts. Declarations inghrecord confirm that these rateere negotiated and agreed on by



the Government, as one would expect in an demgth transaction. Jasmédams, an Assistant
Director in the Office of Acquision Management at ICE, staté$he bed-day rates included in
the contract are those submitted in the successhitactor’s final offer and as agreed by the
Government” and “staffing plans proposecither case may be accepted by ICE as is or
modified during negotiations.” Adams De§ff 18, 19. David Ventella, a Senior Vice
President at one of the privatentractors states, “The bed-dayes and staffinglans contained
in the contractor’s proposal or bid are incorporatéd the final contractunless they are revised
as a result of subsequent negtions with ICE.” Venturella Decl. § 13. Russell Harper, the
CEO of another private contractstates, “The bed day rate number is based on a daily rate as
negotiated between ICE and ICA [Immigration Cesitglr America] . . . . [tlhe bed day rate is
proposed by ICA each year, and then ICE and &@#er into negotiations on the rate.” Harper
Decl. § 8. Even if the bed-dagtes and unit prices were nogotiated but merely adopted, akin
to the Government’s argumentBhoomberg 601 F.3d at 149, that the loans were granted
automatically, the contracts and their termsrditicome into existence until each party to the
contract -- the private pargnd the Government -- took “exdime action” to enter into the
contract. Because the bed-datesa unit pricing and staffinggs contained in the contracts
were not “obtained from a persorXemption 4 does not apply.

3. The Information is Not “Confidential”

The requested information fails to qualify 8xemption 4 for the ingendent reason that
it is not “confidential” under the third prong of the test. Advpart test applies in determining
whether information is “confidential” for the purpoef Exemption 4: disclosure must have the
effect “(1) of impairing the government’s abilitg obtain information -- necessary information --

in the future, or (2) of causing substantial harm to the competitive position of the person from



whom the information was obtainedliiner City Press/Community on the Mp4é3 F.3d at

244, “To meet that standard, it is not enough foor@oration to state that'would prefer that

[its] information be kept confidential.”"Natural Resources Def. Council v. U.S. Dep't of Interior
36 F. Supp. 3d 384, 401 (S.D.N.Y. 2014) (intémiations omitted). “Conclusory and
generalized allegations of substantial compegitiarm, of course, are unacceptable and cannot
support an agency's decision to withhold requested documéhib.”Citizen Health Research
Grp. v. Food & Drug Admin 704 F.2d 1280, 1291 (D.C. Cir. 1983). “[T]he government retains
the burden of persuasion that information issudidject to disclosure under FOIA . . .Irfiner

City Press/Community on the Mové3 F.3d at 245.

Here, the Government does not argue thadibclosure will impia ICE’s ability to
obtain information in the future, but instead maingaimat release of the thelay rates, unit prices
and staffing plans contained in contracts will cause substantial competitive harm to the
contractors. According to th@overnment, disclosure of theddday rates and unit pricing will
allow competitors to “reverse-enggrethe contractor’s pricing stemjies . . . . [which] in turn
would enable the competitors to underbid the r@mor in future bids, causing clear competitive
harm.” Def. Br. at 14.

Merely showing that competition exists oatltontractors may face greater competition is
inadequate to show that the informationasfidential. “To establish competitive harm, the
Government must show that ‘the person who submitted the information faces both (1) actual
competition and (2) a likelihood of ‘substantieimpetitive injury if the information were
released.”Nat’l Resources Def. Counc6 F. Supp. 3d at 402 (quotifiper City Press v. Bd.
of Governors380 F. Supp. 2d 211, 219 (S.D.N.Y. 20G8Jd 463 F.3d 239 (2d Cir. 2006)).

Here, Defendants have not shown that disclostited-day rates, utrprices, or staffing

10



plans would likely cause substantial competitivenhaln support of their argument, Defendants
submit declarations that offer speculative exateoms and conclusory statements about the
competitive nature of the industry and the eale which competitors could reverse-engineer
pricing information from bed-day rates and unit prices, leading to competitive harm as
competitors underbid them on future bids. Canytto these assertions, the record shows a
limited competitive market for detention seescand does not show that prices, or more
importantly, profit, could be derived with the specificity needed to meet Defendants’ burden of
showing competitive harm.

The Government divides its contracts witlivate companies into three kinds -- (a)
contracts for Service Processing Centers (“SPEaC)ljities that are owned by ICE and usually
operated by small business contrasidb) contracts for Contrabtetention Facilities, which are
privately owned and operated currently by onenaf large contractor&ind (c) contracts through
Intergovernmental Service Agreements (“IGSAs/hich are contracts witlocal governments to
use state and local jails as detention faeglioperated by privasbcontractors. The
Government argues that the competitive considaratare different for each of the three contract
types. The first two are sudgt to a competitive bidding press; the IGSAs are not, although
ICE does receive unsolicited proposals for IGSAst éilaof the contractypes, the Government
asserts that disclosure of bed-day rates, unit prices and staffing plans would allow competitors to
reverse engineer the contratsqoricing strategies with a fair amount of precision.

The Government’s argument is not persuasive because, based on the record, a competitor
could not reverse engineeliging strategies without knowledge of a large number of
unascertainable variables. The bed-day ratBgésndants and contractors admit, is a composite

number, based on a number of facts, inclumages and associated costs, general and

11



administrative costs, and profits.” Def. Br1&-14. Pricing is complex and requires contractors
to make multiple assumptions and caltiolas. As one contractor described:

When pricing these contracts, APSS nfirst develop a staffing plan based on all
required security posts (from an “example” provided by the government). Then
we must pare down our staffing in order to be competitive by substituting
technology where possible (such as adddi remote surveillance cameras and
electronic wrist bands). Once staffinglistermined, our pricing is based on
anticipated ‘productive’ (i.e., workingjours based on the dmable collective
bargaining agreements’ listed hourly wa@ad benefits (e.g., health insurance
and pension) and anticipated ‘unproduetirours such as vacation, sick leave,
and training. In addition to direct enogke costs, we must take into account
employer-paid employment taxes andurance, General & Administrative

(G&A) costs, and profit. (G&Acosts include corporate expenses such as salaries,
mortgages, utilities, legal fees, officepplies, general liability insurance, and
other overhead expense not dihgetitributed to a contract. . .) These aggregate
costs are then divided by the ‘guaranteednber of beds per year to derive a

‘bed day rate’; or, in the current rouratided together and divided by 12 months
to get a monthly firm fixed rate.

Gates Decl. 1 12. Similarly, ametr contractor explained:

A contractor’'s . . . bed-day or per digate is an amount composed of several

elements — (1) labor charges for non-egéerhourly staff used to operate the

facility, (2) labor charges for exemsalaried staff in management and

supervisory positions, (3) medical servieesl supplies, food service, inmate

expenses, security expenses, utilitiess@al on local research on rates), program

expenses, repairs and maintenance, leasmgance, professional fees, personnel

expenses, travel expenses, administragixqrenses and appropriate taxes, and (4)

profit.

Venturella Suppl. Decl. | 8.

Defendants provide one declaaatithat attempts to articulate in detail how a competitor
could reverse-engineer per diem rates to undercut competitors, arguing that knowledge of per
diem rates “would allow . . . competitors to determine [the contractor’s] estimated per diem rate”
and then “submit a rate lower than [the contrasi@xpected rate.” Venturella Suppl. Decl. 1

9-21. However, this complex, multi-step process relies on estimations and assumptions at every

step of the analysis: “The first step is t@kenate the labor portion of the incumbent’s per diem
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bed-day rate,” “[n]ext, the competitor would develop its own staffing plan and expected labor
costs,” “[tlhe next step involves estimateé #mnual salaries,” “[tle next steps involves
estimating non-labor expenses including medeavices and supplies, food service, inmate
expenses, security expenses, utilities . .ag@am expenses, travel expenses, administration
expenses and appropriate taxesVenturella Suppl. Decl. Y 12-19.

Even assuming that a competitor could reversgineer a contractor’s pricing structure
with accuracy, Defendants have not shown ghedmpetitor would be able to use that
information to underbid a competitor. As an IGfficial stated, “Bed-day rates quoted by private
contractors vary because they have differentso@sterhead, general and administrative, salaries,
staff) and profit margins.” Adams Decl.  1An individual contractds costs and the profit
margin it needs to earn may keaunderbidding an impossibilityAn ICE official explained in
the context of SPCs, “the pes proposed by SPCs while cagtipg against one another are
dependent upon a multitude of factors, such as how well it understands the requirements and local
working environment; balanceski and profit; innovates to sagests; has learned from past
performance at other location, particular past mistakes, and how eager it is for business.”
Adams Decl. 1 13.

The record also shows that past contraclisnet necessarily dictatan approach to a
future contract. Although it isossible that a company may haree overall algorithm structure
that it adapts for bids arouride country, the assumptions inmuotio the algorithm would likely
vary dramatically between a detention center in metropolitan New York and one in rural Texas.
For example, while a detailed staffing plan mayiaidstimating past labor costs at one facility, it
is unclear how helpful that information would inebidding on a future contract, possibly in a

different geographic location, in theast of an ever-changing labor market.
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Disclosure of pricing information, in particujas consistent with #npurposes of FOIA.
The contract prices at issue

[A]re not mere offer or bighrices; they are prices that the government agreed to

pay, and that it did pay, for specified seedc¢hat it purchased from the company.

Disclosure of such information permttge public to evaluate whether the

government is receiving value for taxgayunds, or whether the contract is

instead an instance of waste, fraudalouse of the public trust . . . . Such

disclosure thus comes withthe core purpose of FOIA: to inform citizens about

‘what their government is up to.’
McDonnell Douglas Corp. v. U.S. Dep't of Airfor@b7 F.3d 1182, 1195 (D.C. Cir. 2004)
(Garland, J., dissentinganadian Commercial Corp. v. Dep’t of Air Forégl4 F.3d 37, 43
(D.C. Cir. 2008) (Tatel, J., conaing) (“[G]iven that FOIA'sprimary purpose is to inform
citizens about ‘what their government is up to,’ it seems quite unlikely that Congress intended to
prevent the public from learning how mucle povernment pays for goods and services.”)
(internal citations omitted). At issue in tluase is the disclosure of financial information
underlying government policy regamd immigration detention and incarceratiortaamtroversial
area of public debate where the pulbias the right to be informe&ee Brennan Ctr. for Justice
at N.Y. Univ. Sch. of Law v. U.S. Dep't of Just&®7 F.3d 184, 194 (2d Cir. 2012) (“Consistent
with its purpose to promote honest and open government, and to assure the existence of an
informed citizenry in order to hold the gowers accountable to the governed, FOIA strongly
favors a policy of disclosure.”)r{iernal quotation ntas omitted)).

For these reasons, the unit prices, bed-dag i@nd staffing plans in government contracts

with private detention facilitgontractors are neither “obtainEdm a person” nor confidential,

and therefore are not protected from disclosure under Exemption 4.
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B. Exemption 7(E)

In its cross-motion, the Government assar additional ground for withholding staffing
plans, arguing that they arerapiled for law enforcement purpes and therefore protected under
Exemption 7(E). This argument fausder a plain readingf the statute.

Exemption 7(E) protects from disclosudrecords or information compiled for law
enforcement purposes, but only to the extenttti@production of such law enforcement records
or information . . . would disclose techniques and procedardaw enforcement investigations
or prosecutionsor would disclose guidelindsr law enforcement investigations or prosecutions
if such disclosure could reasonably be expetdetsk circumvention of the law.” 5 U.S.C. §
552(b)(7) (emphasis added).

The Government argues that the staffofens were (1) “compiled by ICE for law
enforcement purposes,” Def. Br. at 25, §adreflect law enforcement techniques and
procedures, “to wit, how ICE implements detentfacility security sindards for the use and
allocation of personnel at detamifacilities.” Def. Reply Brat 15 (quoting Supp. Pineiro Decl.
19). However, the Government does not even attempt to show what investigations or
prosecutions are occurgwithin the detention centers loow a staffing plan constitutes a
technique or procedure used for law enforcenmergstigations or prosecutions. As a result,
Defendants cannot withhold information iaf§ing plans pursuant to Exemption 7(E).

V. CONCLUSION

For the foregoing reasons, Plaintiff's tiom for partial summary judgment is

15



GRANTED, and Defendant’s cross-motion for garsummary judgment is DENIED. The Clerk
of Court is respectfully directed close Docket Nos. 74, 86, and 95.
SOORDERED.

Dated: July 14, 2016
New York, New York

7//44%

LORNA G. SCHOFIEL
UNITED STATES DISTRICT JUDGE
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