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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________ X
ANTHONY TOXEY,

Petitioner,

14-CV-610(JPO)
_V_
: OPINION AND ORDER

THE NEW YORK STATE DIVISIONOF : ADOPTING REPORT
PAROLE, : AND

Respondent: RECOMMENDATION
_____________________________________________________________ X

J. PAUL OETKEN, District Judge:

Anthony Toxey, proceeding o se, petitions this Court for a writ of habeas corpus

pursuant to 28 U.S.C. § 2254. On December 10, 2008, Wagygonvictedf Criminal
Possession of a Controlled Substance in the Third Degree in violation of New York &enal
(“Penal Law”)8 220.16[1], Criminal Possession of a Controlled Substance in the Fifth Degree in
violation of Penal Law 8§ 220.06[5], three counts of Criminblsing Drug Paraphernalia in the
Second Degree in violation Benal Lawg§ 220.50[1], [2], and [3], and Criminal Possession of
Marihuana in the Fifth Degree in violation of Penal Law 8 221.10[2]. (Dkt. No. 22 at 2; Dkt.
No. 294 at —-87) Toxey was sentenced to eleven yeadisnprisonment and three yeark
post-release supervision. (Sentencing Hearing Transcript, Dkt. NbaZ®8.) Toxey is no
longer in custody, but he remains subject to the supervision of the New York StaterDof
Parole. (Dkt. No. 42.)

Toxey filed his petition for a writ of habeas corpus on January 28, 2014, and he amended
his petition on June 4, 2018. (Dkt. Nos. 1, ZPgxey’'samendedetition enumerates fourteen
grounds for habeas relief, alleging among other things that the judgestatesourt
proceedings issued an improper jury charge and that hiscstatietrial and appellate counsel

were constitutionally ineffective. (Dkt. No. 22 at 6-9.)
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On May 28, 2014 his Court referred thpetitionto Magistrate Judge Michael H.
Dolinger. (Dkt. No. 19.) On November 8, 2017, Magistrate Judge Dolinger issued a thorough
and wellreasoned Rmort and Recommendation that the petition be denied. (Dkt. No. 45
[“Report”].) On June 8, 2018, Toxey submitted objections to the Report. (Dkt. NoF&5the
reasons that follow, the Report is adopted in its entirety.

l. Legal Standard

Whenreviewing a report and recommendation by a magistrate judge, a district cou
“may accept, reject, or modify, in whole or in part, the findings or recommendatiaieshydhe
magistrate judge.” 28 U.S.C. § 636(b)(1). “The Court reviews the Reportystoictdlear error
where no objection has been made and will madter@vo determination regarding those parts
of the Report to which objections have been madécDonaugh v. Astrue, 672 F. Supp. 2d 542,
547 (S.D.N.Y. 2009).Typically, where objectionsra “merely perfunctory responses” and not
“specific and clearly aimed at particular findings in the magistrate juggefsal,” clear error
review applies.ld. (internal citations and quotation marks omitted). Where, as here, the
objecting party is proceedimyo se, however, the Court construes the objections liberally.
Pearson-Fraser v. Bell Atl., No. 01 Civ. 2343, 2003 WL 43367, at *2 (S.D.N.Y. Jan. 6, 2003).

Toxley does not object to the Report’s elaboration of the legal standard goweerning
petition for habeas corpus under the Ahgirrorism and Effective Death Penalty A¢t1996
(“AEDPA"). The Court therefore adopts it in full.

. Discussion

Toxeyobjects tahe Report’'ssonclusionthat habeas reliefn grounds one through eight
of hispetitionis barredby the exhaustion doctringDkt. No. 55 at 1-2.He alsoraises
objections to the Report’s substantive consideration of a subset of these unexhausted grounds

(Dkt. No. 55 at 2—4.)



A. Grounds Onethrough Eight

Toxley objects to the Magistrate Judge’s conclusion that grounds one through eight of his
petitionarebarred bythe exhaustion doctrineloxley concedes that he has not yet exhausted
these grounds state courtbut he contends that he has not done so omiguse he is awaiting
a decision from this Court on whether to stay his petition and hold it in abeyance pending his
exhaustion of grounds one through eight. (Dkt. No. 55 at Ilanaking this argumeni oxey
explains that he had no choice but to include the unexhausted claims within his petition in order
to avoidAEDPA'’s untimeliness baand that he thought “th[&sue [of a stay and abeyance] was
[already]being considered” by the Courtld))

Though mindful of Toxey’s status ag se litigant, the Court is not moved bByoxeys
contenion that he “thought th[elssue [of a stay and abeyance] was [alredéyig considered
by this Court.(Dkt. No. 55 at 2.) The Court has carefully reviewed the record, and has found
thatToxey’sonly request$or a stay and abeyance of pititionareto be found irtwo isolated
sentences contained withlioxey’s 120-page reply brief filed on September 30, 2014 (Dkt. No.
35 at 30, 81), the bulk of which focusestba merits of his claims, includirgrounds one
through eight. In the years since then, it has been made abundantly clear tch@ibiayg Court
was proceeding toward a final adjudication of this petition on the mdtitd.a few weekafter
receiving Toxey’s 12@age briefMagistrateJudgeDolingersent Toxey a letter confirming that
his petition was fully briefednforming himthat“all the necessargocuments anbriefings
[had] been filed andthat the petitiorfnow await[ed]the Court’s]analysis’ and“assuring
him] that it[would] be given. . . careful and serious attention(Dkt. No. 37.) Over the next
three years, Toxey inquired into the statuthdf petition at least four timeall without
renewinghis request for a stay and abeygneeesponse to each of these inquiries, the Court

mailed Toxey a copy of the docket sheet indicating that his petition remainedgandihad
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not been stayed. (Dkt. Nos. 39-41,)4Morerecently between November 2017 and May 2018,
Toxey requested and was granted four separate extensiime o whichto file his objections
to Magistrate Jdge Dolinger’s report. (Dkt. Nos. 47-54.) Throughalubf these
correspondences with the Court and requests for exten$iaxesy neglected toquire into or
renew his request for a stay and almegaof his petition.

The Supreme Court has instructed district courts that the “stay and abeyandebshoul
available only in limited circumstancésRhines v. Weber, 544 U.S. 269, 277 (2005). Though
district courts certainly have the discretion tongrsuch a stay, ‘@istrict court’s discretion in
structuring the stay is limited by the timeliness concerns reflected in AEDIEIA‘Mixed”
petitions that contain both exhausted and unexhausted claims “should not be stayed igdefinitel
or stayed without placing€asonhble time limits on a petitiones’trip to state court and back,”
because doing so “[wlld frustrate AEDPA’s goal of finality by dragging out indefinitely
[petitioners’]federal habeas reviewld. at 277—78. And in cases wheiegettioner engages in
abusive litigation tactics or intentional delay, the district court should not grarat stay at all.
Id. at 278.

In accordance with these principldse tCourt declines at this eleventh hour to stay
adjudication of Toxley's already foyrearold petition and hold it in abeyanc&iven that this
petition is already more than four years old and that Magistrate Judgg@&wiReport is itself
nearly one year old, granting a stay here would run afouheftimeliness concerns reflected in
AEDPA” and“[w]ould frustrate AEDPA'’s goal of finality by dragging out indefinitgljoxey’s
petition for]federal habeas reviewld at 277-78.

The Court also notes that despite four years having elapsed since Tox@gditss
federalhabeas petition in January 2014 (Dkt. No.Thxeymakesno representation that he has

in the interimsought state court adjudicatiohhis claims ingrounds one through eighin now

4



belatedly seeking leawe do so, he fails to explain in his letter requesting the stay why it has
taken him approximatelifour] years to first raise theeclaims in state court This unexplained
delay further warrants the denial of his request for a’st8ge Inoa v. Smith, No. 16 Civ. 2708,
2018 WL 4109102, at *2 (S.D.N.Y. Aug. 29, 2018gnying habeas petitioner’s request for a
stayand abeyancef atwo-yearold petition that had been fully briefed for nine months).

The Court therefore adopts Magistrate Juidgénger’s conclusion that this Court cannot
granthabeas relief on the basis of Toxey’s claims in grounds one through eight becayse Toxe
has failed to exhaust them in state codwtcordingly, Toxey’s request for a stay and abeyance
of his current petition is denied, and his claims for relief in grounds one thraylglcannot be
granted becauss# hisfailure to exhausthem in state court

B. Grounds Nine through Fourteen

Toxey does not object to the Reposdisalysis of his claims for relief igrounds nine
through fourteenHavingreviewed theReport’s analysis of ths@ claimsand finding no clear
error, the Court adopts the Report’s conclusions in full.

1. Conclusion
For the foregoing reasons, Magistrate Judgknger’'s Report is ADOPTED in full, and

Toxey’s petition for a writ of habas corpus is DENIED

! Because the Court has concluded that Toxey’s claims in grounds one through eight of
his petition are unexhausted, the Court need not—and doesddtess Toxey’'s remaining
substantive objections to Magistrate Judge Dolinger’s conclusions regardmetite of those
claims. Still theCourt is mindful that even if it were to disregard Toxey’s delay in seeking
stay and abeyance, granting such a stay here would $itikblge inappropriate in light of the
substantive shortcomings of Toxey’s claims in grounds one through &sgRhines, 544 U.S.
at 277(“[E] ven if a petitioner had good cause for [He&]ure [to exhaust], the district court
would abuse its discretion if it were to grant him a stay when his unexhaustesl @fa plainly
meritless.).
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As Petitioner has not made a substantial showing of the denial of a constitugbha ri
certificate of appealability shall not be issu&de 28 U.S.C. § 2253(c)(2). The Court further
certifies, pursuant to 28 U.S.C. § 1915(a)(3), that an appeal from this judgment on the merits
would not be taken in good faittsee Coppedge v. United Sates, 369 U.S. 438, 445 (1962).

The Clerk of the Court is directed to close this case.

SO ORDERED.

Dated: October 9, 2018
New York, New York

1P e —

[/ " J.PAUL OETKEN
United States District Judge
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