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VERNON S. BRODERICK, Unite&tates District Judge:

Relator Andrew Gelbman (“Relator” or 8bbman”) brings this action under thai tam
provisions of the civil False Clais Act (“FCA”), which permit a private person to file an action

on behalf of the Government. Before me aeertiotions of Defendants the City of New York
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(“City”) and New York City Health and HospitaCorporation (“HHC”) to dismiss the second
amended complaint pursuant to Rules 12(b)(6) abji¢i(the Federal Rulesf Civil Procedure.
Because Relator fails to plausibly allege &pe of false claim under the FCA and the second
amended complaint otherwise fails to meetpleading standard set forth in Rule 9(b),
Defendants’ motions are GRANTED.

I. Background

A. Regulatory Background

The Medicaid Act, enacted in 1965 as Titleddf the Social Security Act, 42 U.S.C. 88
1396,et seq.is a cooperative federal-state prograrsigieed to provide medical assistance to
persons with insufficient resources to meetdbsts of their necessanyedical care. Although
states are not required to papgte in Medicaid, states thataose to do so must formulate a
“state plan”—a plan of administration that cdrap with both the Medicaid Act and regulations
promulgated by the United States Departnwériiealth and Human Services (“HHS $eed?2
U.S.C. § 1396a. Federal Medicaid funds are madgeadole to states that have such a state plan
that has been approved by HHSee42 U.S.C. 88 1396a(b), 1396b.

New York State participates in Medicaid puastito New York Social Services Law.
Federal law requires states tesdmate a “single state agency” to administer the state flaa.
42 U.S.C. 88 1396a(a)(4) & (5); 42 C.F.R. 8 431b)0(n New York the designated agency is
the New York State Department of Health (‘NYSDOH3eeN.Y. Pub. Health Law
8§ 201(1)(v); N.Y. Soc. Serv. Law 88 363-a{(3). Among other responsibilities, NYSDOH

“promulgates all necessary regulations and dinds for [Medicaid] Program administratioh.”

1 eMedNY Provider Manual, Information for All Providers, Introduction, “Forward,” version 2011-1 (J204 1),
available athttps://www.emedny.org/ProviderManuals/AllRigers/PDFS/Information_for_All_Providers-
Introduction.pdf.



Although NYSDOH is primarily responsiblerfadministering Medicaid in New York,
some aspects of program administration areapacross other state agencies and local
departments of social services. N.Y. Serv. Law 88 365-n(2), (4). The five counties
representing the City of New Yosdhare one local department otsd services (“LDSS”). N.Y.
Soc. Serv. Law § 61(1). LDSSs are respondiielenying or approvingecipients’ Medicaid
eligibility applications and for determining Medid recipients’ acceds certain servicesSee
N.Y. Soc. Serv. Law 8§ 364(1)(a); N.€omp. Codes R. & Regs. tit. 18, § 404.1.

Medical providers€.g, physicians, hospitals, or nursingnhes) that wish to participate
as providers in the Medicaid program must siiflam enrollment application to NYSDOH and, if
approved by NYSDOH, sign a provider agreemeitih the New York State. N.Y. Comp. Codes
R. & Regs. tit. 18, 88 504.2(b); 504.4(a), (e) rtiegating providers who furnish services to
Medicaid recipients submit tireclaims for payment to NYSDOH. N.Y. Soc. Serv. Law 8 367-
b(2); N.Y. Comp. Codes R. & Regs. tit. 18,54).6(b), 635.1(a). Mogtroviders submit their
claims electronicallghrough eMedNY, a software system.

NYSDOH uses eMedNY to process Medicaid claims and payments for serSiees.

N.Y. Soc. Serv. Law 8§ 367-b(1)(c). SpecificalyMedNY “[r]eceives, reviews and pays claims
submitted by the providers of health care for services rendered to eligible patients (enrollees).”
Claims in eMedNY may bpaid, pended, or denieGeeN.Y. Soc. Serv. Law 8 367-b(8)(b)(1)
(requiring prior to payment a “review for properding and such other review as may be deemed
necessary”); N.Y. Comp. Codes R. & Regs.1i§, § 504.8(c) (delineating prepayment review

that “may deny claims, adjust claims to eliminate noncompensable items . . . correct . . . errors,

2 eMedNY Provider Manual, Information for All Providers, Introduction, “Medicaid Managementiafin
System,” version 2011-1 (June 1, 20kailable at
https://www.emedny.org/providermanuals/allprovide¥#8/Information_for_All_Providers-Introduction.pdf.



pend claims for further audit or reviear approve the claim for payment”).

LDSSs play a role in approving coverageceftain services that under State law are
subject to a “prior approval” dprior authorization” requiremerit. When required, prior
approval and prior authization must be completed before a provider may submit a claim for
services—a claim may be deniégrior approval and/or prior dbiorization were not completed
or were denied for the servite.

B. The Second Amended Complaint®

Since October 5, 2006, Gelbman has workedn “Information Specialist 11" at
NYSDOH. (Doc. 52 (“SAC”) § 4.) Gelbman’s emogiment duties and rpsnsibilities include,
among other things, performing business and systems analysis for eMedN{ &, 12.) He
also consults on strategies for program img@etation and verification, evaluates project design
proposals and project assessments, and Isibdsiness processes for eMedN%e¢ idf 5.) In
2014, while still employed by NYSDOH, Gelbman éila complaint under seal in this case
alleging several violations of the FCA.

Relator alleges that the Cipyesented, or caused to be presented, Medicaid claims to the
United States, “which it knew whelegally and factually false.”ld.  13.) To support this
allegation, Relator identifies meetings cdll&volution Project Meetings” that Relator
participated in from 2006 through 2015, chgriwhich the meeting participants—including

representatives from the City and NYSDOH-efispired to manipulate and rig the manner in

3 SeeeMedNY Provider Manual, Information for All Priokers — General Policy, “Prior Approval,” “Prior
Authorization,” version 2011-2 (Oct. 20, 201a&yailable at
https://www.emedny.org/ProviderMarig&lIProviders/PDFS/Information_foAll_Providers-General_Policy.pdf.

4 See supraote 3.

5> The following factual summary isawn from the allegations of the second amended complaint unless otherwise
indicated, which | assume to be true for purposes of this maier.Kassner v. 2nd Ave. Delicatessen Hi6

F.3d 229, 237 (2d Cir. 2007). My references to these allegations should not beecbasta finding as to their
veracity, and | make no such findings.



which Medicaid claims . . . were processed by eMedNYd?) (The Evolution Project Meetings
occurred as often as two to three times per welek J82.) Gelbman’s co-workers and
supervisors were present at these meetings) YWhen Gelbman asked his supervisors why
certain Medicaid claims were being paid despot meeting the requisite criteria, his
supervisors explained that theyOwould face “financial ruin” ad “political problems [in] the
administration.” Id. 1 90.)

The SAC describes examples of five type$atge claims the City allegedly caused the
State to pay, and to then submit to the Un&é&ates for reimbursement. These types include
“untimely” claims, {d. 11 103-08), claims involvintailure to presenvalid prior approval,”

(id. 1111 109-19), “duplicative claims,id; 11 120-28), “provider ineligible” claimsd( 11 129—
34), and claims where “other insurance paid” or “Medicare paul, Y{ 135-42). For each type
of claim, Relator provides at least one “exeanmlaim,” which includes payment information
such as dates, amounts, and the edit codes used in eMedNY.

Relator also alleges a relationship between the City and its public hospitals, all of which
are owned by HHC.Id. 1 16.) Part of this relationship included substantial financial assistance
that the City provided to HHC, aaging almost $300 million per yeaidd{) HHC owns or
indirectly owns certain of the City’s medigaloviders, “which were in significant measure
dependent upon receiving funds” for Medécalaims from the United Statesld( 95.)

Through this relationship, “regulations wesgstematically and routinely breached” by both
Defendants. I¢. 1 78, 102.)

Il. Procedural History

On February 6, 2014, Relator fileccamplaint under seal pursuant to the tam

provisions of the FCA, which pmaait a private person to filen action on behalf of the



Government. The Government declinedntervene in the action. (Doc. 34.)

On April 10, 2017, Relator amended his complaint, (Doc. 39), and the City moved to
dismiss the amended complaint, (Doc. 44). With leave from the Court, Relator filed the SAC,
(Doc. 52), adding HHC as a party, and the Gitgotion to dismiss the amended complaint was
dismissed as moot with leavo re-file, (Doc. 51).

On September 19, 2017, the City filedntstion to dismiss the SAC, (Doc. 57), and
memorandum of law in support of its motiono@® 58). On October 17, 2017, the Government
requested leave to filestiatement of interest (“SOI”), (Do68), which | granted, (Doc. 70). On
November 1, 2017, Relator filed his oppositioriiie City’s motion, (Doc. 73), and supporting
declaration and exhibits, (Doc. 74). The Goweent filed its SOl on November 8, 2017.

(Doc. 76.) On December 15, 2017e ity filed its reply. (Doc. 79.)

On November 11, 2017, | held a pre-motconference in connection with HHC’s
motion to dismiss the SAC, at which point | gethHHC leave to file its motion. On January
12, 2018, HHC filed its motion to dismiss the SAC, (Doc. 82), and memorandum of law in
support of its motion, (Doc. 83). On Febru2®; 2018, Relator filed his opposition to HHC’s
motion, (Doc. 84), and supportingclaration and exhibits, (Do85). On March 23, 2018, HHC
filed its reply. (Doc. 86.)

III. Legal Standards

A. Rule 12(b)(6)
To survive a motion to dismiss under Rule 12(b)(6), “a complaint must contain sufficient
factual matter, accepted as trtee;state a claim to relief thag plausible on its face.”Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550 U.S. 544, 570

(2007)). A claim will have “facial plausibilitywhen the plaintiff pleads factual content that



allows the court to draw the reasonable infeegiha@t the defendant is liable for the misconduct
alleged.” Id. This standard demands “more than @eslpossibility that a defendant has acted
unlawfully.” 1d. “Plausibility . . . depends on a hostawinsiderations: the full factual picture
presented by the complaint, the particular cadisetion and its elements, and the existence of
alternative explanations so obvious that treyder plaintiff's infeences unreasonablel’-7
Designs, Inc. v. Old Navy, LL.647 F.3d 419, 430 (2d Cir. 2011).

In considering a motion to dismiss, a damust accept as true all well-pleaded facts
alleged in the complaint and must draw all reasonable inferences in the plaintiff's $seor.
Kassner 496 F.3d at 237. A complaint need not maletailed factual allegations,” but it must
contain more than mere “labels and conclusians'a formulaic recitatiorof the elements of a
cause of action.'Igbal, 556 U.S. at 678 (internal quotati marks omitted). Although all
allegations contained in the complaint are assumeéd toue, this tenet i$napplicable to legal
conclusions.”ld. A complaint is “deemed to include any written instrument attached to it as an
exhibit or any statements or documentsorporated in it by referenceChambers v. Time
Warner, Inc, 282 F.3d 147, 152 (2d Cir. 2002) (quotingl Audiotext Network]nc. v. Am. Tel.
& Tel. Co, 62 F.3d 69, 72 (2d Cir. 1995)).

B. Rule 9(b)

Because the FCA is an anti-fraud statgtg,tamcomplaints filed under the FCA must
also comply with Rule 9(b) of the Federal Rules of Civil Procedure hwiiguires a plaintiff to
plead fraud claims “with particatity.” Fed. R. Civ. P. 9(b). To comply with Rule 9(b), a
complaint must “(1) specify the statements that plaintiff contends were fraudulent, (2)
identify the speaker, (3) state where and whersthtements were made, and (4) explain why the

statements were fraudulentUnited States ex rel. Chorches ®ankr. Estate of Fabula v. Am.



Med. Response, In@65 F.3d 71, 81 (2d Cir. 2017)horche¥) (quoting United States ex rel.
Ladas v. Exelis, Inc824 F.3d 16, 25 (2d Cir. 2016)). Uk 9(b) does not piire that everyui
tam complaint provide details of actual bills or invoices submitted to the governmidnat 93.
However, “the complaint must be supportgdmore than ‘conclusory statements’ or
‘hypotheses,’” and it must set forth ‘paularized allegations of fact.”United States ex rel.
Tessler v. City of New YQrk12 F. App’x 27, 29 (2d Cir. 2017) (summary order) (quoting
Ladas 824 F.3d at 26—27). Although Rule 9(b) permsitenter to be asserted generally, the
Second Circuit has “repeatedly reqd plaintiffs to plead the facal basis which gives rise to a
strong inference of fraudulent intentld. (quotingO’Brien v. Nat'l Prop. Analysts Partners
936 F.2d 674, 676 (2d Cir. 19913ge also Universal Health Servs., Inc. v. United States ex rel.
Escobar 136 S. Ct. 1989, 2002 (2016) (observing thatFCA'’s scienter requirement is
“rigorous”).

IV. Discussion

A. The Declarations of Richard P. Billera

Relator submits the declai@ts of Richard P. Billefan support of his oppositions to
Defendants’ motions to dismiss (“Billera Declarations”). (Docs. 71-1, 85.) The Billera
Declarations, and their contentse @antirely extrinsic to the SA@ere created specifically for
this litigation, and Relator has offered no créelibasis on which | may consider them. Indeed,
Relator himself concedes that “evidence from extrinsic sources is typically not to be used to

oppose” a motion to dismiss. (Opp. City’5Despite conceding the legal standard upon which

6 Billera is the Vice President and Chief Financial Officer of Ranejane, LLC, a company that, among other things,
“provides consulting services to providers and contractors in dealing with Medicaid and Medicareatldims
particular, claims involving the New York State Department of Health, and the United Bgartment of Health

and Human Services.” (Doc. 71-1 7 1.)

7“Opp. City” refers to Relator's Memandum of Law in Opposition to the Defendant City of New York’s Motion
to Dismiss the Second Amended Complaint, filed November 1, 2017. (Doc. 73.)



motions to dismiss are evaluated, Realtor as$lest this case isnique and he should be
permitted to submit extrinsic evidence “to demaaistia lack of implausibility,” and that the
Billera Declarations are “integratd the SAC. In considering a motion to dismiss, | look to the
allegations on the face of the complaiSee supr&art Ill.A. Relator’s claims that the Billera
Declarations should be deemedtégral” to the SAC are baselesB)ce Relator neither (1) had
actual notice of the Billera Declarations, i@y relied upon them in framing the SAC—indeed,
the Billera Declarations—speaflly created as part of R&da’s opposition to the motion to
dismiss—did not exist at the terthat the SAC was drafteee Chechele v. Schediz9 F.
Supp. 2d 342, 347 (S.D.N.Y. 2011). The Billeraclarations fail to satisfy any of the
exceptions that would permit me to considenthin deciding the pending motions, and | will
disregard them.
B. The FCA

Relator alleges that Defendants violateel BCA by (1) presenting, or causing to be
presented, false claims (in violation of 31 WLS§ 3729(a)(1)(A)); (2) making or using a false
record or statement (in violation of § 3729(a)B))( (3) conspiring tasubmit or cause to be
submitted a false claim or to make or use a false record or statement (in violation of
§ 3729(a)(1)(C)); and (4) making a false clainoider to avoid paying the Government—a so-
called “reverse false clain{in violation of § 3729(a)(1)(G)) (SAC 1Y 167—-86.) Because the
SAC fails to plausibly allegany type of false claim under the FCA and falls short of the
pleading standard set forth in Rule 9(b) of thddfal Rules of Civil Preedure, the SAC must be
dismissed in its entirety.

1. ApplicableLaw

The FCA imposes liability for, among otheirtgs, “knowingly” presenting or causing to



be presented, a false or fraudulent claim ffayment or approval.” 31 U.S.C. § 3729(a).
Although Congress has repeatedly amended the FitSApcus remains on those who present or
directly induce the submission faflse or fraudulent claims.Escobar 136 S. Ct. at 1996. A
“claim” includes direct requesto the Government for payment as well as claims for
reimbursement under federal benefits progralds.Pursuant to the private, qui tam

provisions of the FCA, a privafgerson may bring a civaction on behalf of the Government, as
a “relator,” for violations of each act. 31 U.S&3730(b). If a relator brings such an action
under the FCA, the Government ynalect, within a set amounof time, to intervene in the

action. 31 U.S.C8 3730(b)—(c).

To prove a false claim under FCA 88 3729(A) and 3729(a)(1)(B), a relator must
show that the defendant “(1) made a clainyt¢Zhe [ ] government, (3) that is false or
fraudulent, (4) knowing of its falsity, and (5¢eking payment from the federal treasury.”
Bishop v. Wells Fargo & Cp823 F.3d 35, 43 (2d Cir. 2016) (quotiktikes v. Straus274 F.3d
687, 695 (2d Cir. 2001)abrogated on other grounds by EscophB6 S. Ct. 1989. Under the
FCA, “claims” include “direct requests to th@@rnment for payment as well as reimbursement
requests made to the recipients of febienads under federal benefits program&&Scobar 136
S. Ct. at 1996. In order to demonstrate thdefendant acted knowingly, the relator must prove
that the defendant had actual knowledge, acted in deliberate ignorance, or acted in reckless
disregard of the falsity of the claims being submitt8de31 U.S.C. 8§ 3729(b)(1)(A).

a. Factually False Claims

Under the FCA, claims are e¢th“factually” false or “legally” false. The typical FCA
claim is a factually false claim and “involves iacorrect descriptionf goods or services

provided or a request forirebursement for goods or services never providédikKes 274 F.3d

10



at 697. A factually false claim may also besé@ on fraudulent inducement. This type of
factually false claim alleges that the defemidaade fraudulent pegesentations to the

Government to induce it to emta contract, and although no false statements were made at the
time of the actual claims for payment, they &e “actionable false clais” because the claims
“derived from the original tudulent misrepresentationUnited States ex rel. Feldman v. Van
Gorp, 697 F.3d 78, 91 (2d Cir. 2012) (quotidgited States ex rel. Longhi v. United State&b
F.3d 458, 468 (5th Cir. 2009)).

b. Legally False Claims

A legally false claim, meanwhile, is “piieated upon a false representation of
compliance with a federal statute or regiola or a prescribed contractual ternMikes 274
F.3d at 696. There are two types of legally falsgms: (i) express falsgertification claims and
(i) implied false certification claims. Exprefse certification occurs where “a party certifies
compliance with a statute or regulation aadition to governmental payment, but is not
actually compliant.”Bishop 823 F.3d at 43 (internal quotation marks omitted). Implied false
certification occurs “where the submission & tlaim itself is fraudulent because it impliedly
constitutes a certification of compliancdd. A theory of implied false certification can be a
basis for liability where two conditions are sassffi “first, the claim does not merely request
payment, but also makes specific representaitmsit the goods or 1iséces provided; and
second, the defendant’s failuredisclose noncompliance with matd statutory, regulatory, or
contractual requirements makes thoseags@ntations misleading half-truths€E2scobar 136 S.
Ct. at 2001.

For a relator to state an FCA claim undergally false theory, he must show that the

misrepresentation about compliance is “matéteathe Government’s decision to paid. at

11



2002-03 (explaining that this is because the FCA is not intended to be “an all-purpose antifraud
statute’ or a vehicle for punishing garden-varigtgaches of contract oegulatory violations”
(quotingAllison Engine Co. v. United States ex rel. Sandg®8 U.S. 662, 672 (2008))). In

order to be material, the misrepresentation must “hav[e] a natural tendency to influence, or be
capable of influencing, the payment or receipt of money or propddydt 1996 (quoting 31
U.S.C. § 3729(b)(4)). The Supreme Court &gslained that materigy is a “demanding”

standard that requiresholistic assessmenid. at 2003. Provisions are “not automatically
material, even if they arebaled conditions of paymentld. at 2001. For example, “if the
Government pays a particular claim in full diéspts actual knowledge & certain requirements
were violated, that is very strong evidericat those requirements are not materidd.”’at 2003.
Conversely, where “a reasonablegmn would realize” that the srepresentation concerned an
“imperative” aspect of the good or service, “a aef@nt’s failure to appréate the materiality of

that condition would amount toétlberate ignorance’ or ‘recklesssregard’ of the ‘truth or

falsity of the information’ even if #h Government did not spell this outd. at 2001-02.

c. Reverse False Claims

To state a “reverse false claim” under § 3729(4G), a relator must show: “(1) proof
that the defendant made a false record oestant (2) at a time that the defendant had a
presently-existing obli@tion to the government—a duty pay money or property.United
States ex rel. Kester v. Novartis Pharm. Co48. F. Supp. 3d 332, 367 (S.D.N.Y. 2014)
(internal quotation marks omitted). “Subsectio){XgG) is referred to as the ‘reverse false
claims’ provision because ‘it covers claimsnobney owed to the government, rather than
payments made by the governmentd. at 368 (quotindJnited States ex rel. Capella v. Norden

Sys., Ing.No. 3:94-CV-2063 (EBB), 2000 WL3B6487, at *10 (D. Conn. Aug. 24, 2000)).

12



2. Application

a. Factually False Claims

Relator fails to plausibly allege that f2adants submitted factually false claims for
payment. The SAC merely alleges that “@igy of New York and HHC knowingly submitted
... factually false claims.” (SAC 11 13, 48, 81, 150hese allegations are the only allegations
in the SAC that even mention a factually falssmal, and they are entirely conclusory. To plead
factual falsity, a relator must allege that Bebi for service was either not provided or not
described truthfully.Mikes 274 F.3d at 69%&ee alsdJnited States ex rel. Colucci v. Beth Israel
Med. Ctr, 785 F. Supp. 2d 303, 313-14 (S.D.N.Y. 201 X)difng that plaintiff failed to state a
claim under the factual falsity theory where i diot allege that the provider submitted claims
for a falsified service or “for seices rendered to fictitious pants”). Despite identifying a
number a types of allegedly false clainsed, e.g.SAC 11 103—-42), Relator does not identify a
single claim relating to a servitieat was not provided or nouthfully described. Any claims
based on a theory that either the City or Hét®mitted factually false claims for payment is
therefore dismissed.

b. Legally False Claims — Express Certification

Relator similarly fails to plausibly alleghat Defendants submitted legally false claims
under an express certiftban theory. As an initial mattethe SAC does not distinguish between
the legal standards governing implied and exptes#ications, nor does #pecify which theory
is being pursuedl. Instead, the SAC alleges that “by uitof their expressed [sic] and implied

certification that these claims were in comptianvith applicable fedal and state Medicaid

8 Relator’s oppositions likewise fail to delineate between the legal standards governing implied and express
certifications. While Relator is certainly corrdéicat he is “permitted to allege both expressig fnd implied
certification,” (Opp. City 17), it does not follow that hesdenot respond to Defendants’ separate arguments asserted
under each legal standard.

13



law” the City submitted false claims to the Govasnt. (SAC T 40.) This lack of clarity alone
is a basis to dismiss the legally false clairBge United States v. N.Y. Soc. for the Relief of the
Ruptured & Crippled, Maintaimg the Hosp. for Special Surgefyo. 07 Civ. 292(PKC), 2014
WL 3905742, at *17 (S.D.N.Y. Aug. 7, 2014) (prding basis for dismissal of legally false
claims where the complaint merely allegedtttiefendants “either expressly or impliedly
submitted false legal certifications”).

Further, neither the SAC nor Relator’s opposi$ point to any certification that could
serve as a basis for an expressification claim. Although th8econd Circuit recently held that
an alleged express certifioati need not certify compliance wigh*particular” statute or
regulationBishop 870 F.3d at 106-07, such a claim mstertheless plead an actual
certification that was either ($)gned by the defendant or (2) cadise be signed because of the
false claims alleged in the complaint. The SAC only describes one certification—the Form
CMS-64—a form that by Relator's own admissiomas required to be signed by the City or
HHC?® (SAC { 35 (“Form CMS-64 Certificationgaires the executive officers of the state
agency (in this case NYSDOH) to certify . .. ."”).) Moreover, the Form CMS-64 attached to the
SAC is blank and unsigned. (SAC Ex. A.) BecaihgeSAC fails to plausibly allege that either
Defendant certified compliance with a statoteegulation as a condition to governmental

payment, Relator fails to state a claimder an express c#ication theory. See United States ex

91n its SOI, the Government asserts, correctly, thabitldvbe sufficient for the SAC to plausibly allege that the
City caused the submission of falslaims, rather than submitting the claims itself. (SOl %&e3;also United
States ex rel. Wood v. Allergan, In246 F. Supp. 3d 772, 819 (S.D.N.Y. 2017) (“Where the defendant is a non-
submitting entity, courts merely ask ‘whether that entitgvkingly caused the submission of either a false or
fraudulent claim or false records or statements to getawetdim paid. The statute makes no distinction between
how non-submitting and submitting entities may render therlyialg claim or statements false or fraudulent.”
(quotingUnited States ex rel. Hutcheson v. Blackstone Med,,84¢.F.3d 377, 389 (1st Cir. 201gy’d on other
grounds 899 F.3d 163 (2d Cir. 2018). Relator, however, does not allege that the City or HHC caused the
submission of false claims: the SAC does not provide anyconclusory facts to connegither of Defendants to
the claims that the providers submitted for payment.

14



rel. Hussain v. CDM Smith, IndNo. 14-CV-9107 (JPO), 2017 WL 4326523, at *6 (S.D.N.Y.
Sept. 27, 2017) (“Without an express certificatibere is no express certification claim.”).

c. Leqgally False Claims — Implied Cetrtification

Relator’s legally false claims also fail umaa implied certificatin theory. The City
argues, among other things, that the SAC does nasillly allege that (1) the City submitted, or
caused the submission of, any false claims; (2utitkerlying provider claimsere false; and (3)
the edits were material to the Governmedgsision to pay the claims. (City Mem. 14-19.)
HHC argues, among other things, that the SAC faildifferentiate beteen the City and HHC,
and it therefore fails to plausibly allege th#dC participated in a scheme to defraud the
Government. (HHC Mem. 9-1%1)

The crux of Relator’s allegations that certain edit codes., “untimely claims,” “lack
of prior approval,” “duplicative claims,” “provideneligible,” “other insurance paid/Medicare
paid”) were applied to claims that variolew York City medical providers submitted to
Medicaid. Putting aside Defendants’ argument ithatthe State—nahe City or HHC—that
plays a role in submission of these claims, th€ Suterly fails to meet the pleading standards
under Rules 12(b)(6) and 9(b). Although Relgtavides details and descriptions of the edit
codes themselves, he fails to allege how thaexig of an edit rendered the claim false or why
the claim was not ultimately entitled to payment. For example, the SAC does not allege that the
edit code was still on the claim when the clawas paid. The SAC does not allege that the

provider did not correct the alleged error bef@submitting the claim, and it does not allege

0“City Mem.” refers to the Memorandum of Law inggort of Defendant the City of New York's Motion to
Dismiss the Second Amended Complaint of Relator Andrew Gelbman, filed September 19, 201 B8(D

L “HHC Mem.” refers to the Memorandum of Law in Support of Defendant New York City Health and Hospitals
Corporation’s Motion to Dismiss the Second Amended Gamipof Relator Andrew Gelbman, filed February 22,
2018. (Doc. 83.)
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any facts about the conductthed the edit to occue(g, that a medical proder was ineligible,
who the provider was, instances of duplicate billimgp applied the edit code the claim, etc.).
Instead, the SAC incorporates the assumptionttiga¢dit codes themselves indicate that a claim
was submitted “in violation dftate and federal laws.'Sée, e.g.SAC 11 41, 43.) This
conclusory allegation, even wheaupled with detail about thedit codes and exemplar claims,
is insufficient to state a claim for fnd with particularity under Rule 9(b).

Because the SAC fails to plausibly allege #i#lter Defendant failed to comply with a
legal or contractual requirement, Relator fadlstate a claim under amplied certification
theory.

d. Reverse False Claims

Nor do the allegations in tH@AC plausibly allege any s@lted “reverse false claims”
under the FCA. In support of his reverse falsgne$, Relator alleges that various providers of
health services billed for andaeived benefits that were “ingtliorm of overpayments known to
Defendants.” (SAC 11 182-83.) The SAC, howeigetievoid of any factual information to
suggest that either Defendantexha financial obligation to tH@overnment. Relator’s reverse
false claim allegations—which essentially boilgoto various providers allegedly receiving
payment on false claims and thus retaining Gaveent funds to which they were not entitled—
are not an adequate basis on whichltege a reverse false claiBee CDM Smith, Inc2017
WL 4326523, at *9 (“A complaint that ‘makes no mten of any financial obligation that the
defendant owed to the government’ and ‘dodsspecifically reference any false records or
statements used to decrease sucbbdigation’ must balismissed.” (quotind\llergan, Inc, 246
F. Supp. 3d at 826)).

Contrary to Relator’'s argumentbe Second Circuit’'s opinion i@horchesdoes not alter
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this result. InChorchesthe bankruptcy estate of a meditathnician brought an FCA claim
against an ambulance compar@ghorches865 F.3d at 75. The Seco@dcuit allowed the case
to proceed even though the relator had “not ifiedtictual invoices that were submitted to the
federal government” because “the particularsttiat were submitted for reimbursement [were]
peculiarly within [the defendant’s] knowledgeld. at 82 (internal quotation marks omitted).
The Second Circuit held that thelator’s claims were sufficieftecause he intricately detailed
the “time period . . . during which the frauduleaheme took place” as well as the “dates, both
precise and approximate” of false claims and épatient names” included in fraudulent bills.
Id. at 83—-84. All that the relatéaicked was proof that the frdulent bills had actually been
submitted—e., the “specific documents containing mlslaims”—which he did not have access
to given the program at issue. The Secondu@i made clear, however, that pleading “on
information and belief” still requires adducifgpecific facts supporting strong inference of
fraud.” Id. at 82 (internal quotation marks omitted).

Relator, relying orChorchesargues that he provides “anormous amount of final
claims detail.” (Opp. HHC 233 Alleging an enormous amount of detail about the edit codes,
however, does not equate to a plausible revelse ¢&aim, which requires “(1) proof that the
defendant made a false record or statemgrdt(@ time that the defendant had a presently-
existing obligation to the government-daty to pay money or propertyNovartis Pharm.

Corp, 43 F. Supp. 3d at 367 (internal quotation markitted). Relator does not point to any

allegations in the SAC that support eithetlese requirements. Accordingly, Defendants’

2“Opp. HHC" refers to Relator's Memandum of Law in Opposition toéhDefendant HHC’s Motion to Dismiss
the Second Amended Complaint, filed February 22, 2018. (Doc. 84.)
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motions are also granted as to the reverse false ctaims.
C. Leave to Amend

In the event of dismissal of the SAC, Retatequests leave to and the SAC. (Opp.
City 24.) However, the SAC is the third comptdiled by Relator irthis matter. Indeed,
Relator was granted leave to amend his compiiresponse to the is previously filed
motion to dismiss. JeeDoc. 51.) Courts may deny leaveamend in cases of, among other
things, “undue delay, bad faith or dilatory motwethe part of the movant, repeated failure to
cure deficiencies by amendments previoadlgwed, undue prejudice to the opposing party by
virtue of allowance of the amendment, [and/or] futility of amendmeRubdtolo v. City of New
York 514 F.3d 184, 191 (2d Cir. 2008) (internal @quioin marks omitted). Here, | find that
Relator’'s repeated failures to cure deficienciesluding after the filing of the City’s initial
motion to dismiss, warrant dismissal of his claimth prejudice. Accordingly, Relator’s claims

are dismissed with prejudice.

13 Because the SAC only alleges a conspiracy in connecttbrtive edit code scheme, there is no need to determine
whether plaintiff has sufficiently aliged the elements of a conspira8ee United States ex rel. Mooney v.
Americare, Inc.No. 06-CV-1806 (FB)(VVP), 2013 WL 1346022, at *6 (E.D.N.Y. Apr. 3, 2013).
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V. Conclusion

For the foregoing reasons, Defendants’ mgito dismiss are GRANTED and Relator’s
claims are dismissed with prejudice. The ClerikCotlirt is respectfully directed to terminate the
pending motions, (Docs. 57, 82), enter judgtrfenDefendants, and close this case.
SO ORDERED.

Dated: September 30, 2018
New York, New York

United States District Judge
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