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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

BEVERLY DIANE ANTWI,

Plaintiff, OPINION AND ORDER
14 Civ. 840 (ER)

—against-
MONTEFIORE MEDICAL CENTER,

Defendant.

Ramos, D.J.:

This action is one of twarelatedto substantially similaparties and eventbyrought in
this Court bypro selitigant Beverly Diane Antwi (“Plaintiff). In anongoing,earlierfiled
acton, Plaintiff alleges thatlealth & Human Services Systsr{Centers) F.E.G.$:FEGS”), a
non-profit health center whergheresides and receives cadenied her benefits from
government programs, misappropriatederal funds intended for her used madeeportsthat
resulted irherunlawful hospitalizatio at Montefiore Medical Centen violation of her human
rights and civil liberties.See Antwi v. Health & Human Servs. Sys. (Centers) F.EX0S13
Civ. 835 (ER), 2014 WL 4548619, at *1 (S.D.N.Y. Sep. 15, 2014) (denying Plaintiff's motion
for summary judgment).

In the instantase Plaintiff allegeghatpsychiatrists employed by Montefiore Medical
Center (“Defendant” or “Montefiore’involuntarily hospitalizedcher, placedher in a mandaty
outpatient treatmermirogramdue to a “mixup of records,” and forcibly medicated h&ee

Compl., Doc. 2at 35.1 Liberally construed, the Complaint asserts claims against Montefiore for

! Plaintiff has attahed numerous documents to her Complaint and Opposition, including copies mddrefe
pleadings in this actionBecause thesexhibits are provided without a cleardering or labeling conventiothe
Court’s citationshereinrefer to ECF documents and page numbers.
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defamationgrossnegligenceintentional infliction of emotional distresand civil rights
violations pursuant to 42 U.S.C. § 198d. Defendant now moves to dismiss thengplaint
pursuant to Rules 12(b)(1) and 12(b)(6) of the Federal Rules bfRCdcedure.SeeDef.’s
Mot., Doc. 17. For the reasons discussed below, Defendant’s motion to dismiss for lack of
subject matter jurisdiction is DENIED. However, Defendant’s motion to dismigaifare to
state a claim is hereby GRANTED.
|. Background

A. Factual Background

The followingfacts accepted as true for purposes of the instant marenased on the
allegations in the Complaint, PlaintgfCpposition toDefendant’amotionto dismissexhibits
attached tdver Complaint and Oppositicrand affidavits submitted by tiparties. See Koch v.
Christie’s Int’'l PLC, 699 F.3d 141 (2d Cir. 2012) (evaluating a Rule 12(b)(6) motio8);ex
rel. N.S. v. Attica Cent. S¢l886 F.3d 107, 110 (2d Cir. 2004) (citiBbipping Fin. Servs. Corp.
v. Drakos 140 F.3d 129, 131 (2d Cir. 1998)) (evaluating a Rule 12(b)(1) mdtion).

Plaintiff is a 40yearold woman with a history of psychiatric disordarsl

hospitalizations Doc. 2-1 at 1. Defendant is @rivate, notfor-profit hospital corporation

2 Plaintiff's many exhibitsappear to include doctors’ notes, “progress notes” written by FEGS semikérs and
case managers, Social Security Income payment stubsppied of Defendant’s pleadings in this proceeding.
Many ofthe exhibits contain Plaintiff's handwritten remarksthe margins and on top of statements by the
documents’ original authors and prepareC&rtain of hese annotations are indecipherable

3 As a matter of course, courts may consider documents outside thengteatiien ruling on a 12(b)(1) motioSee
Zappia Middle E. Constr. Co. v. Emirate of Abu Dhatdi5 F.3d 247, 253 (2d CR000). When ruling on a

12(b)(6 motion, the @urt generally must confine itself to the four corners of the comtpdaid look oty to the
allegations thereinRoth v. Jenmigs 489 F.3d 499, 509 (2d Cir. 2007). However, a court may also consider
allegations in documents or statements that are either attached to the miimgiaiporated by reference or integral
to the complaint, provided that there is no dispute regattiigauthenticity, accuracy or relevandgiFolco v.
MSNBC Cable L.L.C622 F.3d 104, 111 (2d Cir. 2010) (citations omittedg also Gill v. Moone24 F.2d 192,
195 (2d Cir. 1987) (considering allegationgio seplaintiff's opposition to motiortio dismiss). The Court finds

that certain of Plaintiff's many exhibits mayoperly be considered in ceection with the instant motidn dismiss

to the extent that their accuracy is not called into question by Plaintiff'sations.
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organized and established under the laws of the State of New York. Pl.’s Opp’n, Doc. 21 at 30.
On multiple occasions, Plaintiff has been hospitalized and treated in the psycmaiai
Defendant’s Montefiore North Medical Cen{&Montefiore North”), which provides inpatient
and outpatienservices Id.

On July 11, 2012Rlaintiff wasinvoluntail y admitted to the psychiatric urat
Montefiore North pursuant to 8 9.39 of the New York Mental Health Law (MHL), which permits
short-term confinement can emergency bastsDoc. 21at12, 25. She was “continued on
involuntary status” at Montefiore on July 17, 2012, pursuant to MHL § 927 at 25. Prior to
her July 11 admission, Plaintiff had been hospitalized at Montefiore Norseverabther
occasions:January 1 to January 6, 2011; January 25 to February 21, 2012; and Mirch 16
March 22, 2012.Doc. 21at 36 According to Dr. Willy Alexis, whose affirmation Plaintiff

includes amongper exhibits, “Upon discharge from each of the above hospitalizations, [R]ainti

4 Section 9.39 ermits emergency psychiatric hospitalization where there is “reasocaibée” to believe someone
has“a mental iliness for which immediate observation, care and treatm&iospital is appropriate and which is
likely to result in serious harirto him/kerself or othersN.Y. MENT. HYG. (MHL) § 9.39(McKinney 2013; see
also Project Release v. PrevpgR2 F.2d 960, 9684 (citing MHL § 9.39).Hospitalization undeg 9.39may be
initiated by, among othes; police officers angbsychiatriss supervising or providing treatmentfiacilities licensed
or operated by th@ffice of Mental Health (OMH).SeeN.Y. OFFICE OFMENTAL HEALTH, MENTAL HYGIENE LAW

— ADMISSIONSPROCESS https://www.omh.ny.gov/omhweb/forensic/manual/html/mhl_admiss.htm (last visited
Nov. 17, 2014 A patient may be held pursuant to MHL § 9.39 for no more than 15 days, aftértimhécthe
hospitalization may be continued pursuant to MHL § 9.27 if the patient theettandard for that sectiofd.

5 Section 9.27 permits involuntary hospitalizations of up to 60,dmged onthe approval ahsignatures of two
physicianswhere a “person has a mental iliness for which care and treatment in a roepttlllis essential to
his/her welfare,” the “persos judgment is too impaired for him/her to understand the need for suctdare a
treatment,” and “as a result of his/her mental illness, this pers®@s posubstantial threat of harm to self or others.”
Id.; see also Project Relegs&2 F.2dat 96566 (citing MHL § 9.27). Theinvoluntary hospitalization may

continue beyond 60 days, pursuant to MHL § 9.33, if the hospital applies for a coudfaetention and the court
finds that the patient still meets the standard for involuntary hospitafizedi@eN.Y. OFFICE OFMENTAL HEALTH,
https://www.omh.ny.gov/omhweb/forensic/manual/html/mhl_adimisshtm Neither party presents facts
regarding whether such an order wasightor obtained.



was to receive outpatient sensceom the Montefiore North Clinic, but did not comply, stopped
taking her medications, and decompensated as a result ebngliance with gatment.”1d.®

Plaintiff was hospitalizetbr several months following her July Atimission During
that time Dr. Alexis, “after consultation with [Plaintiff] and other members of haattnent
team,” devised a treatment plan providing for care coordination among an Ves€§erthmunity
Treatment (ACT) Team, supportive housing at FEGS, and a counsangimedications.ld. at
37. Dr. Alexis statedthat Plaintiff was “in need of Assisted Outpatient Treatnf&x®T”"] in
order to prevent a relapse or deterioration which would likely result in seriouddnner] or
others . . .”,and that Plaintiff, to his belief, could not “be safely maintained in any less
restrictive placement . . . ld.

On October 11, 2012, Defendantbmitted an application to the New York State
Supreme Court, Bronx County, seeking@T programpursuant taMHL § 9.607 Doc. 21at
26. Also known as “Kendra’s Law,” 8 9.60 authorizes courts to order that patients “self-
administer psychotropic drugs or accept the administration of such drugs byzaathor

personnel” and participate in outpatient programs inclutiage management or case

5 Plaintiff alleges that certain of these hospitalizations wentawful and that othes did not actually occuor

involved other patients wronghdmitted for hospitalizationnder her nameSee, e.g.Doc. 2 at 4 (noting that all
hospitalizations in Defendant'®ckdown psychiatric ward” were based on Defendant’s belief that als€'lvéng
delusional about missing funds,” despite that she “produced receipti@medsthem to the doctoasd refused
voluntary admissiah); Doc. 21 at 51“@ll Hospitalizations were Unwarranted FEGS Applied Under false
Pretenses. ..” ); id. at 52 fAll hospitalizations except 2007 Grandiose, Delusional About people stedling S
benefits. | showed Alexis Receipts He knew | wasn’t DelusionaDoc. 2 at 22“THEY Mixed up my Records,

by Hospitalizing 2 other women under My Nanmmal@hart number As me;"Doc. 21 at 25 (circling a reference to a
hospitalization from “March 16, 2012 until March 22, 2012"acopy of Defense Counsel’s Declaratiattached

as an exhibit to Plaintiff’'s Oppositipand adding the annotati6hNOT ME”); id. at 60 (“The persowho called in

A confession of murder was Released from the hospital on tHeb2® my social worker places me in her office on
the 20".).

7 Section 9.60 outlines the criteria under which a court may order arsaffeling from mental illness to receive
AOT. MHL § 9.6Q Petitions for an order authorizing AOT may be filed in the sup@nseunty courby, among
others, the director of a Bpital in which the subject of the petition is hospitalized; the director opallc or
charitable organization, agency or home providing mental health setwittes subject of the petition or in whose
institution the subject of the petition resides; or a qualified psychiatristhpkgist, or social worker who is either
supervising the treatment of or treating the subject of the petition fentahillness.Id.
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coordination services, medication, substance abuse counseling and testing, agd thera
Coleman v. State $reme Ct.697 F. Supp. 2d 493, 498-99 (S.D.N.Y. 2010) (quoting MHL
8 9.60). Defendant supported its applicafmnan AOT progranwith Dr. Alexis affirmation
and testimonydescriling Plaintiff's history of noncompliance with treatment and episodes in
which Plaintiff had become “psychotic, paranoid, agitated, delusional, threatenidg, |
belligerent, and hypereligious.” Doc. 21 at 36; Doc. 23-1%tihearing was held before the
Honorable Sharon Ann Aaronsthe Mental Hygiene Part of the Supreme Court of the State of
New York, Bronx County, on October 17, 2012, at which Plaintiff was represented by counsel.
Doc. 21at41-42. Judge Aarons found, by clear and convincing evidence, that Plaintiff met the
MHL criteria for AOT, and that AOT was the “least restrictive treatment that [was)ppate
and feasible.”ld. Sheissued a court order for the treatment plan devised by Dr. Al&kis.
Although Judge Aaronerder states that stepproved Defendant’s treatment plan
pursuant to MHL 8 9.60 based on the evaluations and diagnoses of Dr. Alexis and the staff at
MontefioreNorth, Doc. 21 at 41-4®Rlaintiff allegesthat her hospitalization and AOT both
resulted fromDefendant’s faulty recorlleeping. Seg e.g, Doc. 21 at 3 (Kendra’'slaw criteria
wouldn’t have been satisfied if my real records were used at the time &f {@ahphasis in
original); Doc. 2 at 3 (claiming that her hospitalizatioesulted froma “mix-up of records” and
“faulty paperwork” claiming that she was “somebody dangerous” or “criminaitigled); id. at
22 (claiming that Montefiore “mixed up” her records “by Hospitalizing 2 other vimommeler

[her] name and chart number As [herDoc. 21at 23 (claiming that on January 6, 2011,

8 Section 9.60 requires petitions seeking AOT to be supported by the affirmatdfidavit of a physician who has
examined the patient or certifies that he/she was unable to persuade the@atemit an examination. MHL
§9.60. In order for the court to direct AOT, a physician who has paltgexamined the patient must testfyd
provide detail to establish that an AOT program would be the “leasttagtralternative” for the patient’s care.
See Colemar697 F. Supp. 2d at 5911.



“Montefiore admitted 3 people under [her] name and information, all at the samertitne
same da¥). She explains that Defendantgars of ruined recordglmount to‘defamation,
gross negligence, and psychologi@huse’ 1d. She further states that her hospitalization and
court-ordered treatment plawhich includes biweekly injections of what she describes as “horse
pill amounts” of anti-psychotic medicatioAgonsitute civil rights violations and wrongful
punishmentsld.; Doc. 2 at 3.Additionally, Plaintiff asserts thahe should not have been
subjected to treatment supervised by an ACT Tkaoause she was hospitalized for four months
prior to her hearingld. at 3.

B. Procedural History

Plaintiff commenced this actioon February 6, 2014. Doc. 2. Originally assigneithéo
Honorable Richard J. Sullivan, the case wassferredo the undersigned on May 21, 2014
based orts relatedness to Plaintiffearlierfiled suit, Antwi v. FEGS Health and Human
Services Systenboc. 11;see alsdoc. 21 at 3 (“| sued FEGS my residence fordhplication
of admission and seek to sue Montiefore [sic] for the actual admission (whichdeédaws
form of incarceration) is a civil rights violation.”) (emphasis and parenghasaiginal).

Although the Complaint does niofentify specific causes of actioDpc. 2, the Court
construes heallegations as assertisgbstantive and procedurale process claisnunder 42
U.S.C. 8§ 198&nd state law claim®r gross negligence, defamatj@ndintentional infliction of
emotional distressSeeg e.g, Doc. 21 at 2-3 (discussing defamation, gross negligence,
“psychological abuse,” “civil rights violations,” and her “inability to refussatment”).She
seeks more than $50 millian damages: $250,006r eachintra-muscular antpsychotic

injection, $15 million for her involuntary hospitalization from July to October 2012, and $5

91t is unclear whether thisourse of treatment is ongoin@laintiff asserts that, as of the filing of her Opposition,
she was still receiving bweekly injections. Doc. 21 at 21.
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million for each hospitalization from 2010 to 2012. Doc. 2 aPkintiff assertéederal question
jurisdictionunder 28 U.S.C. § 1331 aadks he Courtto exercisgurisdiction over the pendent
state law claimpursuant to 28 U.S.C. § 1367.

Defendant now moves dismissthe Gomplaint pursuant to Rules 12(b)(1) and 12(b)(6)
of the Federal Rules of GiWProcedure, arguing th#tis Court lacks subject matter jurisdiction
and that the Complaint fails to state a claim upon which relief can be gr&aedl17.

Il. Relevant Legal Standards

A. Rule12(b)(2)

Federal Rule of Civil Procedure 12(b)(1) requires that an action be dismissackfof
subject matter jurisdiction when the district court lacks the statutory or consaiytimner to
adjudicate the case. Fed. R. Civ. P. 12(b)(1). The party agseubject matter jurisdiction
carries the burden of establishing, by a preponderance of the evidence, ttiatipmigxists.
Morrison v. Nat'l Australia Bank Ltgd547 F.3d 167, 170 (2d Cir. 2008) (quotigkarova v.
United States201 F.3d 110, 113 (2d Cir. 2000)). On a Rule 12(b)(1) motion challenging the
district court’s subject matter jurisdiction, evidence outside of the pleadundsas affidavits,
may be considered by the court to resolve the disputed jurisdictional fact iZsyxsa Midde
E. Constr. Co. v. Emirate of Abu DhaBil5 F.3d 247, 253 (2d Cir. 2008ge alsdvorrison,

547 F.3d at 170 (citinlylakarova 201 F.3d at 113)When evaluating a motion to dismiss for
lack of subject matter jurisdiction, the court accepts all material factual allegatithres in
complaint as true but does m#cessarilglraw inferences from the complaint favorable to the
plaintiff. J.S. ex rel. N.S. v. Attica Cent. S&86 F.3d 107, 110 (2d Cir. 2004) (citi8gipping

Fin. Servs. Corp. v. Drakp440 F.3d 129, 131 (2d Cir.1998)).



Where, as here, a party also seeks dismissal on Rule 12(b)(6) grounds, the court must
consider the Rule 12(b)(1) motion fir&aldessarre v. Monroe-Woodbury Cent. Sch. D820
F. Supp. 2d 490, 499 (S.D.N.Y. 2014a)f'd sub nom. Baldessarre ex rel. Baldessarre v.
Monroe-Woodbury Cent. Sch. Djst96 F. App’x 131 (2d Cir. 2012), because “disposition of a
Rule 12(b)(6) motion is a decision on the merits, and theredarexercise of jurisdiction.”
Chambers v. Wrightjlo. 05 Civ. 9915 (WHP), 2007 WL 4462181, at *2 (S.D.N.Y. Dec. 19,
2007) (quotingMagee v. Nassau Cnty. Med. C7, F.Supp.2d 154, 158 (E.D.N.Y.1998)).

B. Rule12(b)(6)

When ruling on a motion to dismiss pursuant to Rule 12(b)(6), district courts are required
to accept as true all factual allegations in the complaint and to draw all reasiofatdnces in
the plaintiff's favor. Walker v. Schult717 F.3d 119, 124 (2d Cir. 2013). However, this
requirement does not apply to legal conclusions, bare assertions or conclieg@atyoais.
Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (citigell Atl. Corp. v. Twomb\550 U.S. 544, 555
(2007)). In order to satisfy the pleading standard set forth in Rule 8 of the Hedisbf Civil
Procedure, a complaint must contain sufficient factual matter to state a clairaftthas is
plausible on its faceld. (citing Twombly 550 U.S. at 570)Pleadingghattender‘naked
assertions devoid of further factual enhancermédt,(quotingTwombly 550 U.S. at 557)
(internal quotation marks omitted), or “an unadorned, the-defendant-unlawéultyedme
accusation'will not suffice. 1d. (quotingTwombly 550 U.S. at 555)

In addition to requiring sufficient factual matter to state a plausible claim to relikef,8R
requires a “short and plain statement” of a plaintiff's claim in order to “igeadverse party
fair notice of the claim asserted so as to enable him to aswerepare for trial.'Salahuddin

v. Cuomo 861 F.2d 40, 41-42 (2d Cir. 1988j.is within the court’s discretion to dismiss a



complaint‘so confused, ambiguous, vague, or otherwise unintelligible that its truaso®stf
any, is well disguisetl. Shomo v. New Yor874 Fed. App’x 180, 182 (2d Cir. 2010) (quoting
Salahuddin861 F.2d at 42).

C. Pro SePlaintiff

The Courtholdssubmissions byro selitigants to “less stringent standards than formal
pleadings drafted by lawyergFerran v. Town oNassayl1l F.3d 21, 22 (2d Cir. 1993) (quoting
Hughes v. Rowe449 U.S. 5, 9 (1980)), and liberally conssubeir pleadings “to raise the
strongest arguments that they suggebtcPherson v. Coomb#&74 F.3d 276, 280 (2d Cir. 1999)
(citations omitted). The obligation to be lenient while readingpeo se plaintiff's pleadings
“applies with particular force when the plaintiff’s civil rights are at issackson v. N.Y.S. Dep’t
of Labor, 709 F. Supp. 2d 218, 224 (S.D.N.Y. 2010) (citMgEachin v. McGuinis 357 F.3d
197, 200 (2d Cir. 2004))Nonethelesspro sestatus “does not exempt a party from compliance
with relevant rules of procedural and substantive laWwiéstman v. Fed. Bureau of Priso@&0
F.3d 471, 477 (2d Cir. 2006) (quotifigaguth v.Zuck 710 F.2d 90, 95 (2d Cir. 1983kee also
Zapolski v. Federal Republic of Germad25 Fed. App’x 5, 6 (2d Cir. 2011pro seplaintiffs
must plead sufficient facts to establish a plausible claim to relief and establjsht subtter
jurisdiction).
I11. Discussion

A. Section 1983

To state a claim und&y 1983, a plaintiff must allege thafl) a right secured to them by
the Constitution or federal law was violated; and (2) the alleged violation wasitted by a
person acting under color of state latun. Mfrs. Mut. Ins. Co. v. Sullivab26 U.S. 40, 49-50

(1999). Section 1983 does not create any rights, but merely provides “a procedutecky far



the deprivation of rights [already] establishe&ykes v. Jamge&3 F.3d 515, 519 (2d Cir. 1993)

(citation omitted). It is welkestablished that involuntary confinement and forced medication

constitute significant deprivations of liberty requiring due process protec@iee Addington v.

Texas 441 U.S. 418, 425 (1979) (citing numerous cases in which the United States Supreme

Court affirmed this principle with regard to involuntary commitmesgkg also Washington v.

Harper, 494 U.S. 210, 229 (1990) (“The forcible injection of medication into a nonconsenting

person’s body represents a substantial interference with that person’s”jbdérhe pivotal

issue in thisaseis whether Defendants were state actors when they hospitalized and medicated

Plaintiff against her will. See Doe v. Harrisqr254 F. Supp. 2d 338, 342 (S.D.N.Y. 2003).
“[P]rivate conduct, no matter how discriminatory or wrongful,” is not contrdied

8 1983, Am. Mfrs, 526 U.S. at 50, excet the limited situations wére a*private entitys

challenged actions are ‘fairly attributable’ to the statégbrikant v. French691 F.3d 193, 207

(2d Cir.2012) (quotindrendel-Baker v. Kohn457 U.S. 830, 8381L982)). “The conduct of

private actors can be attributed to the State’§8f@083 purposeé “(1) the State compelled the

conduct, (2) there is a sufficiently close nexus between the&tdtihe private conduct, or

(3) the private conduatonsisted of activity that has traditionally been the exclusive prerogative

of the Staté. Hogan v. A.O. Fox Memorial Hos846 Fed. App’x. 627, 629 (2d Cir. 2009
Plaintiff offers nofacts orarguments to establish that Defendant, a private hospigits

the state action requirement of § 198 Regardlesshad she providednysuchargumentsthey

would have proven unavailing, fdris well-settled in the Second Circuit that a private hospital

10 The closest Plaintiff comes to an argument on this integral componentk&&8&laim is an annotation in the
margins of a copy of Defendant’s motion to dissitizat she has attached to her opposition to that motion. She
writes, “Dr. Alexis was An Actor of the defense with [Defense GeljnActing in A State Supreme Trial as Dr.
Alexis + Montefore’s Representative.” Doc. 2120. Even assuming that Plairftit asserting that Dr. Alexis is a
state actor, the assertion is conclusory.
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confining a patient under tidew York MHL is notacting under color of state laveee
McGugan v. Aldandernier, 752 F.3d 224, 229 (2d Cir. 2014) (reaffirming the principle that
“forcible medication and hospitalization . . . by private health care proVidansiot be
attributed to the statefjogan 346 Fed. App»at629 (affirming district court’s grant of
summary judgment to private hospital and physician that involuntarily commitiedtpat
finding that conduct could nie attributed to the statd)pe v. Rosenberd.66 F.3d 507 (2d
Cir. 1999) (holding that private health care professi®and a private hospital had not
functioned as state actors when they involuntarily committed a patient to tyehigisc ward)

In numerous 8§ 1983 cases involving private hospitals and health care professionals,
Southern District courts have found that none of the threeftestgate action-"state
compulsion,” “public function,” and “close nexus’aresatisfied. See, e.gMcGugan v.
AldanaBernier, No. 11 Civ. 342 (TLM), 2012 WL 1514777, at *4 (E.D.N.Y. Apr. 30, 2012)
aff'd 752 F.3d 224 (2d Cir. 2014h\mofa v. Bronx-Lebanon Hosp. Centdo. 05 Civ. 9230
(SHS), 2006 WL 3316278, at *4 (S.D.N.Y. Nov. 13, 200@)cturro v. Continental Airlines334
F. Supp. 2d 383, 395-97 (S.D.N.Y. 200Bpe v. Harrison 254 F. Supp. 2d 338, 342-45
(S.D.N.Y. 2003)Doe v. Rosenber®96 F. Supp. 343, 353 (S.D.N.Y. 1998,d 166 F.3d 507
Alcena v. Raing692 F. Supp. 261, 266-67 (S.D.N.Y. 198BJor aretheysatisfied in the case of
Plaintiff. TheMHL provisions supporting her hospitalization and treatment do not “compel” or
encourage action by private hospitals and health care professionals; thens¢aglyepermits
such action under certain circumstanc8seDoe, 996 F. Supp. at 348)cGugan 2012WL
1514777, at *4-5.Civil commitment pursuant to the MHL does not constitute the exercise of a
power “traditionally the exclusive prerogative of the Stale.” Rather, mvoluntary confinement

has been a traditionalfyprivate remedy” in New York.ld. at *4; see also Doe96 F. Supp. at

11



355-56. There is no sufficiently close nexusbetween Defendant and the stétecause
Defendanthose tacommit Plaintiff based on thevaluatiors and diagnoses of its own
employeeswithout consultation or directidnom state officals. See Dog254 F. Supp 2d at
343;Doe 996 F. Supp. at 358/cGugan 2012 WL 1514777at *5-6. Because Plaintiff cannot
establish state action, her § 1983 claims must be dismissed.

Defendantsks the Coutb dismisghis actionpursuant tdRules12(b)(1) and6) of the
Federal Rules of Civil Procedure luigclines taffer specific groundor dismissal under each
To the extent that Defendantisotion to dismiss for lack of subject matter jurisdictisbased
uponthedeficiency in Plaintiff's§ 1983allegationsRule12(b)(1) is the improper vehicle for
such an argumentSSeeSisak v. Nat'l R.R. Passenger Corp. (Amtralg. 91 Civ. 1030 (JFK),
1992 WL 42245, at *2 (S.D.N.Y. Feb. 24, 1992) (quo#{C Nederland B.V. v. Atrium Inv.
Partnership,740 F.2d 148, 152-53 (2d Cir.1984))At section 1983 claim should not be
dismissed for want of jurisdiction except when ‘it appears to be immaterial aredsolaty for
the purpose of obtaining jurisdiction or where such a claim is wholly insubstamtial a
frivolous.”™). Even where the Court anticipates that dismissal under Rule 12(b)(6) would be
proper, it should not dismiss an action for lack of jurisdictiSpencer v. Casavill®03 F.2d
171 (1990).Dismissal pursuant to Rule 12(b)(6), however, is necessaiaintiff's inability to
allege that Defendant acted under color of state law when it hospitalized and nddugcate
when it applied for a coudrdered assisted outpatient treatment pi@anders her unable to state

aclaim upon which relie€anbe granteghursuant to 42 U.S.C. § 1983.

11 Defendant also argues that Plaintiff's claims regarding her AOT are barthd Hgctrine of collateral estoppel.
Doc. 18. Because dismissal is mandated by Plaintiff'slihato state a cause of action under § 1983, the Court
need not address Defendant’s argument regarding collateral estoppel.

12



B. Remaining Claims

In addition to her § 1983 claims, Plaintiff's Complaint may be liberally cordtage
alleging claims for gross negligence, defamation,iatahtional infliction of emotional distress.
Under 28 U.S.C. 8§ 1367(c)(3),the Court has dismissed all of the claims over which it has
original jurisdiction, itmaydecline to exercise jurisdiction over any Aederal claims over
which it could haveexercisedsupplemental jurisdictianSubject matter jurisdiction in the
instant action is based on federal question jurisdiction. 28 U.S.C. 8 1331. Having dismissed all
of Plaintiff's federal claims under Rule 12(b)(6), it would be inappropriate to adjedier state
law claims. SeeUnited Mine Workers v. Gibb883 U.S. 715, 726 (1966) (“Certainly, if the
federal claims are dismissed before trialthe. state claimshould be dismissed as well.”);
McGugan 2012 WL 1514777, at *8 (“[W]hen all federal claims are eliminated in the early
stages of litigation, the balancefattors generally favors declining to exercise pendent
jurisdiction over remaining state law claims and dismissing them without prejydice.”
Therefore, all noffiederal claims in the Amended Complaint are hereby dismasea|l*?
V. Conclusion

For the reasons stated above, Defendants’ motion to dismiss Plaintiff's § 1983islaim
GRANTED. The Court declines to exercise supplemental jurisdictionh@reemaininglaims
pursuant to 28 U.S.C. 8§ 1367(c)(3) and therefore DISMISE&®without pejudice. The
Clerk of the Court is respectfullyrdcted to terminate the motioBpc. 17 to mail a copy of this

Opinion and Order to Plaintiff, and tdose this case.

12To the extent that Plaintiff intended to plead any federal causes of action liksi8eE983 claim the Court
construes hetomplaint to allege, the complaint falls short of Rule 8’s requiremenatbemplaint provide a short
and plain statement of a plaintiff's claim in order to allow the adverse fgactyntest the plaintiff's allegations.
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Furthermore, the Court certifies, pursuant to 28 U.S.C. § 1915(a)(3), that any appeal from
this Opinion and Order would not be taken in good faith; therefore, in forma pauperis status is
denied for purposes of an appeal. See Coppedge v. United States, 369 U.S. 438, 444-45 (1962).

It is SO ORDERED.

Dated: November 18, 2014
New York, New York

— 7

Edgvardo Ramos, U.S.D.J.
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