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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________________________ X
SADIS & GOLDBERG, LLP,
Plaintiff,
-V- No. 14-CV-913-LTS
SUMANTA BANERJEE,
Defendant.
_______________________________________________________ X

MEMORANDUM ORDER

Plaintiff Sadis & Goldberg, LLP (“Sasli& Goldberg” or “Plaintiff”) commenced
this breach of contract action against Defen@amhanta Banerjee (“Barjee” or “Defendant”)
in February 2014, following the dismissal withguéjudice of an actioseeking substantially
the same relief on the sarfaets (Civil Action No. 13-CV-7355-LTS (the “2013 Action”)).
Plaintiff sought to recover legal fees billedcimnnection with the defense of another action in
which Plaintiff represented Baneg. (See Complaint, Docket Entry No. 2.) The Court entered
judgment in Plaintiff's favor by default ithis action on April 28, 2015, and Defendant now
moves to vacate that judgment.

The Court has jurisdiction of this case under 28 U.S.C. § 1332.

For the following reasons, Defendant'®tion is denied in its entirety.

BACKGROUND
As extensively set forth in filings imbanection with earlier motion practice in the
instant action (see, e.g., Docket Entry No., B8aintiff was repeatedly unsuccessful in

attempting to serve Defendant in both thesion and the 2013 Action. Plaintiff was first
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unsuccessful in its attemptsgerve Plaintiff with the samons and complaint in the 2013
Action at a residential address in the Unitedestdihat was associated with members of his
immediate family—his wife was served but thentseletter to a Sasli& Goldberg attorney,

with a copy to the Clerk of this Court, denyingtthe Defendant lived at the address, asserting
that the Defendant had returnedndia to live and providing a seeaddress in India. Plaintiff
then unsuccessfully attempted Hague Conventioncgeof the papers in the 2013 Action at the
street address in India that had been pravldeDefendant’s wife; seice was effectuated on
Defendant’s mother at “Flat 142B” ¢iat address. Plaintiff's mother’s Indian attorney wrote to
the Indian Central Authority, denying that thefendant lived in the unit at which she had
received the papers, and Defendanitther sent an affidavit to Priff to the same effect._(See
The 2013 Action, 13-CV-7355-LTS, Docket Entrp N6; Civil Action No. 14-CV-913, Docket
Entry No. 13-13.) Finally, Plaintiff unsucceshy initiated Hague Convention service on
Defendant with the summons and complaint in tis¢amnt action at the Indiastreet address, but
the Indian Central Authority never respodde Plaintiff's request for service.

Following these numerous failed attempts, Plaintiff applied to this court for
authorization of an alternative form of servicequant to Rule 4(f)(3) of the Federal Rules of
Civil Procedure. On July 3, 2014, having coesatl and found sufficiedPlaintiff's earlier
efforts to serve Defendant, the Court authorigexvice by email through an email address that
Defendant had used in connection with litigationhe District of Massachusetts. (See Docket
Entry No. 16.)

Following Defendant’s failure to respondttee summons and complaint, Plaintiff
applied for permission to engage in defauttgment motion practicend the Court authorized

the motion practice._(See Dockettry No. 21.) Plaintiff serveiis motion papers on Defendant
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by both email and “express mail’ to what Rl#F believed was th®efendant’s “last known
address in India,” and, i.e., tbaee that had been provided by Dedant’s wife to Plaintiff.
(Docket Entry No. 23.) On January 12, 201%jiiff filed a properly-supported motion for
default judgment against Defendant and seefitndant by email and U.S. Postal Service
international mail to the streatldress in India._(See Doclsttry Nos. 33-36.) Defendant did
not respond to Plaintiff' slefault judgment motion.

On February 6, 2015, the Court grantegl thotion, and directed Plaintiff to
provide the Court with “affidavits attesting the accuracy, reasonableness, necessity and
pertinence of all work done pursuda the terms of the partiegtention agreement, and all
expenses incurred, for which Plaintiff seeks to recover compensation [and] evidence
documenting, and affidavits attesting to the oeableness and propriety of, any other costs,
expenses or interest thasaeks to recover” by Februa2®, 2015. (Docket Entry No. 39.)
Plaintiffs complied with the Court’s deadlia@d filed evidentiary material on February 18,
2015, and served its filing on Plaintiff by email antkrnational mail. (See Docket Entry Nos.
40, 41.) Defendant was directed to filey opposition by March 13, 2015. (See Docket Entry
No. 39.) He did not respond. On A@®il 2015, the Court awarded “Plaintiff $379,652.37 in
fees associated with its priepresentation of Defendant,\asll as prejudgment interest,
calculated at a rate of 1% per month for eastoice not paid within 30 days of receipt,” and
denied “Plaintiff's request for $106,613.50 in fessariated with motion practice in this case”
in a memorandum order. (Docket Entry No. 43udgment in favor of Plaintiff was entered on
April 28, 2015, and the case was terminated. (Docket Entry No. 46.)

One year later, on April 27, 2016, Defendanitiated the instant motion practice

pursuant to Federal Rule of Civil Proceduré¢§0seeking an order declaring the default
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judgment invalid as based on an invalid metbbdervice. (See Docket Entry No. 48.)
Defendant admits that the email address thablead used for service belongs to him and is one
that he has used, but asserts that he had switched, because of excessive “spam,” to using his
wife’s email address in the Massachusettsdttan prior to the service of the summons and
complaint in this action._(See id.) He allegest tie only belatedly leaed of the instant action
and the default judgment entered by this Coucthbee a “friend” brought them to his attention
and that he subsequently went on to the Court’s online e-filing system and read the papers. (See
Docket Entry No. 65.)

Defendant asserts that he wishes tomfgainst Plaintiff's claim, principally on
the ground that the parties had entered intaggeement under which the subject debt was to
have been satisfied by Plaintiff's foreclosure oriddédant’s interest in a@ntity rather than by
collection of a money judgment. (See Dodkatry Nos. 48, 65, 71.) Defendant proffers a copy
of the agreement upon which he relies fordustention that Plairffis pursuit of a money
judgment is precluded._(See Docket Entry No.a48l6-47;_see also Cotaint, Docket Entry
No. 2, Ex. C.) Defendant also proffers tha treet address india at which Plaintiff
attempted to serve him is valid,tiibat he has not received doeents Plaintiff claims to have
sent to him there by Federal Expre§See Docket Entry No. 48, at 10-12.)

Plaintiff opposes the motion, contending thatail service pursuant to the Court’s
July 3, 2014, order was proper, titsfendant’s putative defenseniritless and that his denial
of receipt of process is mendacious.fdelant has made additional submissions.

The Court has reviewed ttarghly all of the partiessubmissions in connection
with this Rule 60(b) motion pctice, as well as the subm@mss upon which the Court granted

the order authorizing alternative service and Plaintiff's motion for default judgment.
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For the following reasons, Plaintiff's motion is denied in its entirety.

DISCUSSION

Defendant argues that the judgment nhestvacated as void because email
service on Indian residentspsecluded by India’s objection the Hague Convention Article 10
service provisions, that the email address usedneaan appropriate orend that he has a valid
defense to Plaintiff's claim.

The default judgment entered in favor of Plaintiff is not void because email
service was not precluded by Iati objection to Hague Conventidmticle 10 service. As the
Court explained in detail in its July 3, 2014der allowing Plaintiff to serve Defendant by email
through an email address that Banerjee had useshimection with litigation in the District of
Massachusetts, the weight of authority on gat is that methodare not precluded unless
specifically enumerated and a signatory natianspeecifically objected to them. (See Docket

Entry No. 16; see also F.T.C. v. Pecon Software Ltd., 2013 WL 4016272, at *4-5 (S.D.N.Y.

Aug. 7, 2013) (*where a signatory nation has objetenhly those means of service listed in
Article 10, a court acting under Rule 4(f)(3) rensairee to order alternae means of service

that are not specifically referenced in Artidl@”) (internal bracket omitted).) Article 10

provides for service by postal channels, throjuglicial officers, and through other competent
persons in the State of destioa. See Hague Convention on Service Abroad of Judicial and
Extrajudicial Documents art. 10, signed Nov. 15, 1965, in force Feb. 10, 1969, 20 U.S.T. 361,
658 U.N.T.S. 163. Article 10 does not addressiseryy email. _Id. Thus, although conceptual
analogies can be drawn betweeraérand postal service, India’s lack of specific objection to
use of this technology, which is not a newhtealogy, as a means of service leaves its use

permissible.
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Defendant further argues that the défardgment was improper because Plaintiff
did not comply with the time periods and pedures set forth in Aicle 15 of the Hague
Convention. However, because the Court authodzedlternative means of service in this case,
compliance with the Article 15 proceduressvat a necessary predicate to Plaintiff's
application to serve Defendant by enwilits motion for judgment by default.

The Court has discretion to authorize @aiegive forms of service even where the

country at issue is a Hague Convention digna See F.T.C. WCCare247Inc., 2013 WL

841037, at *3-4 (S.D.N.Y. Mar. 7, 2013). “The deon of whether to order service of process

under Rule 4(f)(3) is committed to the sound disoretf the district court.”_United States v.

Lebanese Canadian Bank SAL, 285 F.RB2, 266 (S.D.N.Y. 2012) (internal quotation marks

and citations omitted). When granting Plaintiff's request to serve Defendant by email, the Court
found Plaintiff's proffers sufficient after Plaiffthad made numerous, documented attempts to
serve Defendant in both the instant actiod the original action, and the Court properly
exercised its discretion.

Nor was there a denial of Defendant’s quwecess rights when the Court granted
Plaintiff's requests to effectuaservice by email. “Service lmail alone comports with due
process where a plaintiff demonstrates thaethail is likely to reach the defendant.” Pecon
Software Ltd., 2013 WL 4016272, at *5 (citationsitted). The Defendant does not deny that
the email address that was authorized for serly the Court in the July 3, 2014, order, belongs
to him and is one that he had used. (See Docket Entry Nos. 48, 65.)

Even if the Court accepts Defendant’s atése that his default was not willful,
vacatur of the default judgment is not a foregoorclusion because the Court’s clear preference

for adjudication on the merits in the contekdefault judgments presumes a meritorious
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defense._See e.q., Indymac Bank, F.S.B. ¥l Battlement Agency, Inc., 2007 U.S. Dist.

LEXIS 93420, at *2 (S.D.N.Y. Dec. 19, 2007). fPedant, however, has not proffered such a
defense. His claims of fraud and the ioyper pursuit of a money judgment turn on an
interpretation of a written agreement that is inconsistent with the plain and unambiguous terms of
that agreement._(See Docket Entry No. 48, at 46-47; see also Complaint, Docket Entry No. 2,
Ex. C.) In that agreement, as indicated by his counter-signature, Defendant acknowledged a
preexisting money debt to Pléihand agreed to pay it. Ehagreement reflects Defendant’s
outstanding debt to Plaintiff as of the agreensedtte; the amount is casient with evidentiary
material proffered by Plaintiff in support of its default judgment apptinat(See id.; Docket
Entry No. 40, Ex. C.) Although the agreement comtiates the pledge defendant’s interest
in an entity as collateral fdms outstanding debt anpmbtential foreclosure otmat interest should
Defendant “fail to zero out [his balance]” on or before a specified date, the document does not
limit Plaintiff to that remedy, nor does it proeidor any novation or release of the underlying
liability. (See Docket Entry No. 48, at 46-47essdso Complaint, Docket Entry No. 2, Ex. C.)
Because Defendant was served properky diie process rights were not violated,
and he has failed to proffer a meritorious defeBsdendant’s motion for relief from the default

judgment is denied and the judgment stands.

CONCLUSION

For the foregoing reasons, Defendant’s motion to set aside default judgment and
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motion to vacate default is denied.

This Memorandum Opinion and Order resolves Docket Entry No. 48.

SOORDERED.

Dated: New York, New York
March30,2017

/s/ Laura Taylor Swain
LAURA TAYLOR SWAIN
Lhited States District Judge

Copy Mailed To:

Sumanta Banerjee

58/1 Ballygunje Circular Rd.
Kolkata-19

West Bengal

India
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