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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

__________________________________________________________________ X
WILLARD WILLIAMS,
14-CV-1127RPP)
Retitioner,
-against-
OPINION & ORDER

ANTHONY J. AMNUCI, Commissioner,
N.Y. State Dept. of Corrections and
Community Supervision,

Respondent.
__________________________________________________________________ X

ROBERT P. PATTERSON, JR., U.S.D.J.

On February 24, 2014, Petitioner Willard Williams, pro se, submitted a habeas corpus
petition under 28 U.S.C. § 2254. (Pet. for WriHzfbeas Corpus (“Pet.”), ECF No. 2.) The
Respondent, by Robert T. Johnson, Disthitbrney, Bronx County, submitted a memorandum
of law in opposition to Williams’s petition on Aip25, 2014. (Mem. of Law in Opp’n (“Opp’n
Mem.”), ECF No. 8.)

For the reasons set forth below, Williamptition is DENIED on the merits in its
entirety.

l. BACKGROUND

Williams was convicted of sexual abuse in thistfdegree and assault in the third degree,
after pleading guilty on April 13, 2007 befdiees Honorable John Moore in Supreme Court,
Bronx County. (See Decl. ingp’n of Orrie A. Levy (“LevyDecl.”) Ex. 2, Tr. of Plea
Proceedings, ECF No. 7.) On September2087, Williams was sentenced to an agreed-upon
term of ten years’ probation. (Levy Deck.B, Tr. of Sentencing on Sept. 13, 2007.) He did

not appeal this conviction or sentence. @otober 9, 2007, Williams appeared before Judge
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Moore again for a Sexual Offender Risksgssment (“SORA”) hearing, where he was
designated as a level three sex offendervyll@ecl. Ex. 4, Tr. of SORA Hr’'g on Oct. 9, 2007
(“SORA Tr.").)

On March 30, 2010, Williams pled guilty to vading the terms of his probation, and his
probation was revoked. (Levy Decl. Ex. 5, TrRsbbation Hr'g on April 13, 2007.) Williams'’s
2007 sentence was vacated and he was resedtentteee years of imprisonment and three
years of post-release supervisiqid.) This resentence walfiemed by the Appellate Division,
First Department, on May 31, 2011, and the CouApgdeals denied him leave to appeal on

August 12, 2011. See People v. Williams, 924 N.Y.S.2d 914 (App. Div. 2011), leave denied, 17

N.Y.3d 823 (2011).

On March 7, 2012 and July 9, 2012, Williams filed two motions pursuant to N.Y.C.P.L. 8§
440.10, which were consolidated by the trial coditiese motions were denied in an Order by
Judge Moore on June 10, 2013. (See Levy [Eecl12, Order of Hon. John S. Moore on June
10, 2013 (“June 10, 2013 Order”).) Judge Moore faimad Williams’s claims pertaining to the
violation of probation hearing we procedurally barred pursutato N.Y.C.P.L. § 440.10(2)(®)
because, in affirming Williams’s resentences #kppellate Division “spafically ruled on this
precise issue.” _(Id. at 9.) Judge Moore hbht Williams’s other claims, which related to
Williams’s plea, sentence, and SORA hearing, vipeoeedurally barred pursuant to N.Y.C.P.L.

§ 440.10(2)(A because the claims were “record bagedi@uld have been raised upon appeal.”

IN.Y.C.P.L. 8§ 440.10(%a) states that:
[T]he court must deny a motion to vacate when. [t]he ground or issue ised upon the motion was
previously determined on the merits upon an appeal from the judgment, unless since the time of such
appellate determination there has been a retroact¥iggtive change in the law controlling such issue.
2N.Y.C.P.L. § 440.10(%c) states that:

[T]he court must deny a motion to vacate when . .]lithfaugh sufficient facts apgar on the record of the

2



(Id. at 13-17.) In addition to finding thatiliams’s claims were procedurally barred, Judge
Moore addressed and rejected each of Williams’s claims on the mélitsat 9-17.) Williams
requested leave to appeal Judge Mooree@Qmwhich the Appella Division denied on
November 14, 2013.

1. DISCUSSION

In the instant petition, Williams is procard under 28 U.S.C. § 2254, which entitles a

petitioner in custody pursuant to atet court judgment to habeasietonly if he can show that
his detention violates the U.S. Constitution orltwves or treaties of the United States. 28 U.S.C.
§ 2254(a). Williams is proceeding pro se, so tbar€will construe his submissions liberally “to

raise the strongest argumentattthey suggest.” Diaz v. lted States, 517 F.3d 608, 613 (2d

Cir. 2008) (citation omitted).

In his petition, Williams raises the followingamins: (1) the plea bargain that resulted in
his conviction was not in his best interes); {5 plea counsel did not inform him of the
consequences of his plea; (33 pliea counsel failed to movewathdraw his plea; (4) he was
erroneously classified as theghest level sex offender; (5) nas not represented by counsel
when he was taken into custody for violating tarms of his probation; (6) no Declaration of

Delinquency was presented or sigmedhat time; (7) no warrant was issued for his arrest at that

proceedings underlying the judgment to have permitted, upon appeal from such judgmeateadeew

of the ground or issue raised upon the motion, 1©h sippellate review or determination occurred owing to
the defendant's unjustifiable failure to take or perfect an appeal during the preperibddr to his
unjustifiable failure to raise such ground or issue upon an appeal actually perfected by him.

3 The claims raised by Williams in his § 440.10 petition were identical to the claims that are now raised in this
instant petition. Accordingly, Williams’s claims are “exiséed” for federal habeas purposes. See 28 U.S.C. §
2254(b)(1)(A) (“An application for a writ of habeas corpus on behalf of a person in gystsdiant to the
judgment of a State court shall not be granted unlegpéaas that . . . the applicant has exhausted the remedies
available in the courts of the State.”). The state cmlottessed all of Williams's claims procedurally and on the
merits, with the exception of Williams'’s claim that hisinsel failed to appeal his SORA adjudication, which was
not explicitly addressed by the statmrt. (See June 10, 2013 Order.)
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time; (8) no Specification of Aled Violation of Probation wasgsented; (9) he was deprived
of the right to present witnesses or evidenddeatiolation of prob@on hearing; (10) he
received ineffective assistanceamiunsel at his plea, SORA&#ring, and violation of probation
hearing; and (11) counsel for his SORA hegffiailed to appeal his SORA hearing. Williams
raised identical claims in his 8§ 440.10 petitiand all of Williams’s claims, with the exception
of the claim that Williams’s counsel failed &appeal his SORA hearing, were explicitly
addressed and rejected by the state courtthédollowing reasons, none of Williams’s claims
entitle him to § 2254 relief.

A. Williams’s first ten claims fail because #y were rejected by the state court based
on an independent and adequate procedural bar

In ruling on Williams’s § 440.10 petition, tletate court held that “most of the
defendant’s instant claims goeocedurally barred.” (Juné®;12013 Order at 8-9.) The state
court relied on N.Y.C.P.L. 8 440.10(2)(c) to «j®Villiams’s claims that his plea was not
beneficial, that he was unaware of the termd @nsequences of the plea, that no pre-trial
motions were filed, and that counsel faileartove to withdraw the plea, finding that these
claims were essentially an attack on the sufficyenf the allocution before sentence and, thus,
were required to be raised on direct appé8ke id. at 9.) Theae court also rejected
Williams’s claims regarding the SORA heariagd Williams’s claims that his counsel was
ineffective, finding that these claims were alsguieed to be raised onréict appeal. _(Id. at 16-
17.) Additionally, the state court relied on N.YRQ.. § 440.10(2)(a) to pect Williams’s claims
regarding the propriety of theolation of probation &aring and the senteng court’s ability to
impose Williams’s resentence, finding that, because the Appellate Division had already
addressed these issues, Williams could nek seruling on the same issues in a § 440.10

petition. (Id. at 9.)



Federal courts “will not review question of federal lanedided by a state court if the
decision of that court rests on a state law grouatishindependent @he federal question and

adequate to support the judgment.” ColanmaThompson, 501 U.S. 722, 731 (1991). Where a

state court rejects a petitioner’s claim becabsepetitioner failed to comply with a state
procedural rule, the procedural default mapstitute an adequate and independent ground for
the state court decision. See id. at 731-32. alrtlesolved on such independent and adequate
procedural grounds is not subject to habeagvevinless the habeasipeher can show ‘cause’
for the default and ‘prejudice attributable therebo,demonstrate that failure to consider the
federal claim will result in a ‘fundamental misgage of justice.” Harris v. Reed, 489 U.S.
255, 262 (1989) (citations omitted).

Under Second Circuit preceden state court’s reliance on N.Y.C.P.L. § 440.10(2)(c)
and N.Y.C.P.L. 8 440.10(2)(a) serves as indepehdnd adequate proegdl grounds to support

the state court’s judgment. See e.q., €eild Good, 564 F. Supp. 2d 201, 215 (S.D.N.Y. 2008)

(citing Reyes v. Keane, 118 F.3d 136, 139 (2d T887)); D’Alessandro Vischer, No. 01-CV-

2551(LTS/DF), 2005 WL 3159674, at *19 (S.D.N.Y. N@8, 2005) (“[T]he trial court's express
reliance on CPL § 440.10(2)(a) indiea that the court rejectedtRiener's ineffective assistance
claim on an independent and adequate stateedural ground, praaling federal habeas
review.”). Because the stateurt properly relied on thesegwisions to reject most of

Williams’s claims in Williams'’s § 2254 petition, Mams’s first ten claims are procedurally
barred from consideration, absent a sigaof cause and prejudice or a “fundamental
miscarriage of justice.”_See Harris, 489 U.262. Here, Williams has made no such showing.
(See Pet.)

Accordingly, most of Williars’s claims are procedurally barred from consideration by



this Court. Specifically, Williams’s first teclaims—including claims related to his plea
bargain, claims related to his SORA classifmat claims related to his probation violation
hearing and resentence, and ineffective assistdacas—all fail because they were rejected by
the state court based on an indepabhded adequate procedural bar.

B. Williams's first ten claims also fail beasse they were adjudicated and rejected in
state court on the merits

In addition to rejecting Williams'’s first teclaims on procedural grounds, the state court
also rejected the firsen claims in Williams’s § 440.10 petition on the metitSee June 10,
2013 Order at 9.) By its terms, § 2254(d) brefdigation of any claim “adjudicated on the
merits” in state court, subject only to thecegtions in 88 2254(d)(1) and (d)(2). Harrington v.
Richter, 562 U.S. 86, 131 S. Ct. 770, 784 (2011)es€rexceptions allowliégation of a claim
adjudicated on the merits, only if adjudication of the claim “resulted in a decision that was
contrary to, or involved an ueasonable application of, cleadgtablished Federal law, as
determined by the Supreme Court,” 28 U.$@254(d)(1), or if it was “based on an

unreasonable determination of the §ah light of the record beforthe state court. 28 U.S.C. 8

4 Specifically, with respect to the prdlmmn hearing, Judge Moore held that there was no legal requirement “that the
particular judge who took the plea and imposed the original sentence preside over the violation of probation
hearing” (June 10, 2013 Order at 11); that the court’s file “clearly reflects” that Williams was brought before the
court promptly, that he was afforded counsel on the day he was arrested, and that the judgedsfied dhe
Declaration of Delinquency (id. at 12} that Williams received the effectiassistance of counsel at the probation
violation hearing and the bases of the violation of probation were valid (id. at 12-13); attn thatirt “in
resentencing the defendant upon his Violation of Probation, properly sentenced defeadbatetminate term of
incarceration that included a period of post release supervision.” (Id. at 13.) With respect to Williams's claims
regarding his plea and sentence, Judge Moore rejectedriiéibiallegations that defense counsel negotiated a plea
bargain that was not in his best interest, finding that “[o]n the contrary, Mr. Goldbergategativery

advantageous plea” for Williams (id. B3); rejected Williams’s allegationsahhe was misled by counsel because
he thought he was going to be sentenced to five years of probation instead of ten as “whmlitymerit” and

“belied by record” (id.); and noted that he had reviewed the plea allocution and senteinciteg @nd found that

the defendant was properly advised of his rights and theeguences of pleading guilty, and that the pleas “were in
all regards knowing, intelligent, and voluntary.” (Id.) Willia’s allegations that defense counsel failed to file pre-
trial motions; that counsel failed to obtain a plea with@ddaand that counsel did not discuss the desirability of a
plea bargain with Williams were similarly rejected as “belied by the court records.” (ld. at 15-16.) Judge Moore
also rejected Williams's complaints regarding defense selimrepresentation at the BA hearing, finding that

“the People did in fact meet theirtden and defense counsel appropnatélallenged those areas of the risk
assessment instrument that were in question.” (Id. at 16.)
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2254(d)(2);_see also Harriragt, 131 S. Ct. at 785.

“To be ‘contrary to’ clearly gablished law, a state court must reach a conclusion of law
antithetical to a conclusion of law by the Supredoairt, or decide a case differently than the
Supreme Court has when the two cases haveemally indistinguishabldéacts.”” Rosario v.

Ercole, 601 F.3d 118, 123 (2d Cir. 2010}itg Williams v. Taylor 529 U.S. 362, 412-13

(2000)).

Here, the state court’s determinations onrtiegits were neither contrary to, nor an
unreasonable application of, Supre@murt precedent. With respdotthe state court’s analysis
of Williams’s ineffective assistance claims, the state court’s determination was not an

unreasonable application of tendard set out in Strickland v. Washington, 466 U.S. 668

(1994). See Harrington, 131 S. @t.785 (“The pivotal question is whether the state court’s
application of the Stricklandatdard was unreasonable.”); s¢%0 id. (“For purposes of §
2254(d) . . . [a] state court must be grantedfardace and latitude & are not in operation

when the case involves review under the Strickkktaddard itself.”). Herdhe state court cited
both the state and federal standards governirfgotave assistance of counsel claims (see June
10, 2013 Order at 6-7), and reasonably founddhah of Williams’s ieffective assistance

claims was undermined by the record and witmoetit. This determination precludes federal
habeas review, so long as “fairminded jurigisild disagree” on the correctness of the state

court’s decision, Yarborough v. Alvarado, 541 U6S2, 664 (2004), and thist is met here.

With respect to Williams’s other claims, Willies's petition does not cite to any Supreme
Court precedent that the state court failed toyapgee 28 U.S.C. 2254(d)(1). Further, there is
no showing that the state court’s determinati@s based on an “unreasdle determination of

the facts,” in light of the recordefore the state court. See@8&.C. § 2254(d)(2). In fact,



Williams does not rebut the facts cited from tbeard that the state court cited to support its
determination that Williams’s claims were allthout merit. (See Pet.) Upon review of the
record submitted here, the Cofinds that the state court's merit-based determinations were not
an “unreasonable determinationtbé facts in light of the evider presented in the [s]tate court
proceeding.” 28 U.S.C. 8§ 2254(d)(2).

Accordingly, Williams has not established tle&her of the exceptions in 88 2254(d)(1)
and (d)(2) apply to the state ctsradjudication of his claimsn the merits. Thus, the state
court’s determinations on the merits, with respto the first ten claims in Williams'’s § 2254
petition, are barred fromIregation by this Court.

C. Williams’s claim that counsel failed tappeal his SORA hearing fails because it is
not a cognizable federal claim and because it lacks merit

Williams’s claim that his counsel failed &ppeal his SORA hearing, as per Williams’s
alleged request, was not exjlic addressed by the state courthe June 10, 2013 Order.
However, Williams does not poit any federal case where coehwas held ineffective for
failing to heed a client’s request to appeal a SORA adjtidica(See Pet.) Accordingly,
Williams did not establish with this claim thdie is in custody in vi@tion of the Constitution
or laws or treaties of the UndeStates,” 28 U.S.C. § 2254(a), atidys, he is not entitled to
habeas relief on this basis.

Moreover, there is no merit to Williamg&im. Williams has not brought forward any
facts to show that his SORA adjudication wasomect, and the recordiggests that his counsel
did not find any non-frivolous isgs that could have been ralson appeal. (SORA Tr. at 8
(Williams’s counsel stated that the numbewiatims calculated in the risk level number was
“the only thing that [he saw] that may, in factdmred incorrectly” and that, if this were an

actual error, it would not “makedifference in the net result”).JThe Court’s independent review



of the record indicates that the SORA rulingsvia accordance with the law and should not be
disturbed. Thus, there is no showing that Williamt®unsel was ineffective for failing to appeal

it. See United States v. Arena, 180 F.3d 380, 39&({2dL999) (an attorney’s “[f]ailure to make

a meritless argument does not amount to ineffective assistance”).

Accordingly, Williams’s claim that his counsfliled to appeal his SORA hearing does
not entitle Williams to habeas relief.

1. CONCLUSION

For the reasons stated abpWilliams’s habeas petition is DENIED. As Williams’s
habeas petition makes no substdrsiwing of the denial of aoastitutional right, a certificate
of appealability will not issue. 28 U.S.C. § 225Bhe Court certifies, pursuant to 28 U.S.C. §
1915(a)(3), that any appeal from this Opingnrd Order would not be taken in good faith, and

therefore_in forma pauperis giatis denied for the purposeagpeal._See Coppedge v. United

States, 369 U.S. 438, 444-45 (1962).
IT IS SO ORDERED.

Dated: New York, New York
September 4, 2014

s/s

RoberP. PattersonJr.
us.D.J.

Copies of this Opinion sent to:

Willard Williams
1880 Valentine Ave. #407
Bronx, NY 10457

Orrie Adam Levy

Bronx County District Attorney's Office
198 East 161st Street

Bronx, NY 10451

Email: levyo@bronxda.nyc.gov



