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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

DYNAMIC WORLDWIDE LOGISTICS,
INC.,

OPINION AND ORDER

Plaintiff,

14 Civ. 137(ER)
—against-

EXCLUSIVE EXPRESSIONS, LLC,
DAVID SAAD and JOSEPH SAAD

Defendants.

RAMOS, D.J.:

Dynamic Worldwide Logistics, Inc. (“Dynamic” or “Plaintif§eeks an amendmeuitthe
Court’s January 6, 2015 opinion, in which the Court dismissed Plaintiff’'s claims against
Exclusive Expressions, LLC (“Exclusive”), David Saad, and Joseph Saad (togdthe
Dynamic, “Defendants"ith prejudice! SeeOrder,Doc. 24. Dynamic is a New Jersdyased
nonvesseloperating common carrier (“NVOCC”) that arrandedthe transportation déather
goods fom China to the United States. Plain&tfthorized the delivery afeveral shipment®
Exclusive, an importer of Chinese gooddthout collecting theeorrespondingpills of lading.
Plaintiff did so based on its understanding that Defendants would produce them at some late
date. After making repeated s@guent demands for the bilAaintiff brought suit against
Defendantdgor conversion and breach of contraBtefendants moved for a judgment on the
pleadings pursuant to Rule 12(c) of the Federal Rules of Civil Procedure. Ddu.its7.

response to Defendants’ motion, Plaintiff did not request leave to amend in thehev@outt

! David and Joseph Saad are alleged to be either members or managers of Exblusiveantly reside in New
York. PAC 11 34.
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were inclined to dismiss the ComplaireeDoc. 20. The Coudismissed Plaintiff's claims,
and ordered the clerk to close the caSeeDoc. 24

Plaintiff nowmoves under Rule 59(e) of the Federal Rules of Civil Procdéduier or
amend the Court’'s January 6, 2015 Ordaity to the extent that it dismissed Plaintiff's claims
with prejudie. Plaintiff also requests leave to file a proposed Amended Complaint (“PAC”),
which purportedly corrects the defects present in the original Complaint. Featons set
forth below,Plaintiff’'s motion under Rule 59(e) is GRANTED and its motion sagkeave to

amend iDENIED.

I.  Factual Background

A. The January 6, 20150rder

Familiarity with the facts of this case, which were discussed extensiviig January 6,
2015 Order, is presumed. This Cadigmissed Plaintiff's case after finding that the Complaint

was “marred by lack of necessary detail and ambiguity.” Doc. 24 at 16.

Plaintiff’'s conversion claim was dismissed for failure to plausibly allegelémeents of
conversion. Firsthe Complaint did not establish that Plaintiff hasb@eriompossessory interest
in the handbags, wallets, and evening lihgsPlaintiff delivered to Exclusivdd. at § 12.
Secondthe Complaint did not allege that Plaintiff made demandsetorm of the property or
that Defendantsirrongfully disposed of itld. at 89, 12. Furthermore, the Court noted the
absence of any legalthority supporting Plaintiff's proposition that an NVOCC can assert a

claim in its own namen behalf of a shippend. 7-8.

The Court also dismissed Plaintiff's breach of cortcdmim. The claim was so deficient
that the Court was unable to determaven whetheit was premised on a breach of the
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obligations ineightbills of lading—copies of which were not attached to the Complaint or
otherwise provided to the Court—an aleged oral promise to tender the bills after the goods
were delivered.ld. at 12. As to the bills of lading, which Plaintiff alleged were negotiable, the
Court determined that although there is an obligation onaheer to collect the bills, nothing
suwggested that Exclusivethe consignee-was contractually obligated to produce theloh. at
13-14. Furthermore, the Complaint did not cite any terms in the bills of lading identifying
Exclusive as a party therettd. at 14-15. The Court also determinkdttPlaintiff failed to
identify the essential terms of any potential oral contract that would hguiea® Exclusive to

obtain and surrender the bills of ladinigl. at 16-17.

B. The Proposed Amended Complaint (“PAC”)
The PAC relies on slightly differenaéts than the original Complaint. According to the

PAC, ;0 August 13, 2012, Dynamic issued three negotiable bills of lading for the transportat

of handbags and wallets from Yantian, China to New York City. PACTh@sebills all began

with the labécode SNZ1200313Ild. The shippers were, respectively, Guangdong Guangxin
Trade Development Co., Ltd. (*“Guangdong”), Hainjing Changhong Import and Export Co., Ltd.,
and Sincere Trader Leather Goods Co. Ltd (“Sinceril’) 10. Exclusive was the cogisee

and Notify Party.ld. The shipment of these goods arrived at the Port of New York in

September 2012ld. § 19.

On October 20, 2012, Dynamic issued three additional negotiable bills of lading for the
transportation of another shipment of handbags from Shanghai, China to New YorldCity.
1 13. These bills all began with the label code SHA12014.9The shippers once again

included Guangdong and Sincere, along Witlhiu Saiskai Import & Export CoLtd. I1d. T 14.



Exclusive was both the cagsee and Notify Partyld. 11 1516. The PAC states that the
shipment of these goods did not arrive inFoet of New Yorkuntil December 2012Id. | 20.

Yet, it also indicates thabn November 12, 201PJaintiff notified David Saadhatthose same
goods moving under Dynamic Bill of Lading SHA1201419, which had not yet arrived in New
York, weresomehowaccruingdemurragédecause Exclusive had not tendered the corresponding
bills of lading? Id. ] 22. According to Plaintiff “[pJursuant to wellestiblished custom in the
industry, a shipper only releases a bill of lading to its consignee upon recegynoént for

goods being shipped.ld.  18. In response, David Saad stated that Exclusive had paid the

shipper and that the bill of lading would beleased “shortly>’ Id. T 23.

On December 2, 2012, Plaintiff contacted Exclusive aggardingthe accruing
demurrage.ld. 1 24. Exclusive responded that its agent in China had the bills of lading “from
the factories” and that “it is 100% dondd. { 25. Based on thesgyptic representations,

Plaintiff authorized the release of the goods from both shipm&ht§.26. At some unspecified

date “shortly thereafter,” one of the shippers—which Plaintiff does not identify+aned

Plaintiff's China office that Exclusiveever paid for the gooddd. { 27. Moreover, it

demanded that, unless it was paid shortly, it wanted the goods shipped back to China or resold.
Id. At this point, Plaintiff demanded the bills of lading from Exclusive, or the return chity®

in its possessionld. 1 28. Exclusive informed Dynamic that it was unsure of why the shipper

2 Demurrage is defined as the “remuneration of the shipowner for the datehits vessel beyond the number of
days allowed by the chartparty.” TransatlanticShiffahrtskontor GmbH v. Shanghai Foreign Trade Ca2p4
F.3d 384, 386 n.2 (2d Cir. 2000) (citing Black’s Law Dictionary 432 (6th ed.1980})ther words, demurrage
amounts to storage fees.

3The PAC does not identify which shipggxclusiveclaimed to havepaid.
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was complaining becaugehadagreedo pay part of the balance that week, and the remainder

the following week.Id. 1 29.

The shipper subsequently informed Plaintiff that, if it did not receive paymeruitiw
hold Plaintiff responsible for releasing the goods without obtaining the billslioflald. T 32.
Peter Chau, the Vice President of Dynamic, repeatedly visited Exclusffies to demand the
bills of lading or return of the goodsd. 1 34. He met with David and Joseph Saad, who told
him that they would tender the bills of ladir@lthough they did not specify wheid. As of
the filing of the PAC, Defendants have not produced the bills of ladéchd} 39. Plaintiff
maintains that it has a superior claim to ownership, as a NVOCC, and that Exbhsive

ownership rights since it has not paid for the godds] 40.

The PAC once again asserts claims of conversiomsigall Defendants and breach of
contract against Exclusived. {1 5259, 66-72. In addition, it raises a new claim of fraud

against Exclusive and David Sadd. ] 6065.

II.  Legal Standards

A. Legal Standard for Rule 59(e) Motions

A motion to alter a judgent pursuant to Rule 59(e) “may be granted ‘only if the movant
satisfies the heavy burden of demonstrating an intervening change of augtendl, the
availability of new evidence, or the need to correct a clear error or preverieéshanustice.”
Fireman’s Fund Ins. Co. v. Great Am. Ins. CI0 F. Supp. 3d 460, 475 (S.D.N.Y. 2014)
(quotingHollander v. Members of the Bd. of Regents of the Univ. of the State BBNLF.

App’x 727, 729 (2d Cir. 2013)). The Second Circuit has noted thatvtdé-Settled that Rule
59 is not a vehicle for relitigating old issues, presenting the case under newshsecuring a
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rehearing on the merits, or otherwise taking a second bite at the appkdytical Surveys, Inc.
v. Tonga Partners, L.P684 F.3d 36, 52 (2d Cir. 20125 amende@uly 13, 2012]internal
guotation marks and citation omitted).

The standards for relief under Rule 59(e) and motions for reconsideratiorn_ocder
Civil Rule 6.3 and are “identical.SeeRamirez v. United StateNo. 05 Civ. 4179%AS), 2013
WL 247792, at *1 (S.D.N.Y. Jan. 22, 20X8)jternal citation and quotation marks omitted).
“Reconsideration of a court’s previous order is an ‘extraordinary remedy todieyeth
sparingly in the interests of finality and conssron of scarce judicial resourcesParrish v.
Sollecitq 253 F. Supp. 2d 713, 715 (S.D.N.Y. 2003) (quolmge Health Mgmt. Sys. Inc. Sec.
Litig., 113 F. Supp. 2d 613, 614 (S.D.N.Y. 2000)). Both rules are “narrowly construed and
strictly applied s@s to avoid repetitive arguments on issues that have been considered fully by
the [C]ourt.” SOHC, Inc. v. Zentis Food Solutions N. Am., LNG. 14 Civ. 2270JMF), 2014
WL 6603951, at *1 (S.D.N.Y. Nov. 20, 2014) (internal quotation markscitationromitted)
(alteration in original) “Where the movant fails to show that any controlling authority or facts
have actually been overlooked, and merely offers substantially the same rmiggbmeffered on
the original motion or attempts to advance new facts, the motion for reconsiderattdremus
denied.” Mikol v. Barnhart 554 F. Supp. 2d 498, 500 (S.D.N.Y. 2008)ing Shrader v. CSX
Transp., InG.70 F.3d 255, 257 (2d Cir. 1995)).

Furthermore, Wwether to grant or deny a motion brought under Rule 59(e)aal Rule
6.3is within “the sound discretion of the district courtri re Gildan Activewear, Inc. Sec.
Litig., No. 08 Civ. 5048 (HB), 2009 WL 4544287, at *2 (S.D.N.Y. Dec. 4, 2089 also

McCarthy v. Manson714 F.2d 234, 237 (2d Cir. 1983).



B. Legal Standard for Leave to Amend

Rule 15 of the Federal Rules of Civil Procedure instructs courfsaely give leave” to
replead When justice so requires.” Fed. R. Civ. Pro. 15(a)(2). The Supreme Court has held that
it would be an abuse of discretion, “inconsistent with the spirit of the Federal Ruoles,”
district court to deny leave without some justification, “such as undue delay,ithaolr fdilatory
motive on the part of the movant, repeated failure to cure deficiencies by anméngneeiously
allowed, undue prejudice to the opposing party by virtue of allowance of the amendmiégt, futi
of amendment, etc.Foman v. Davis371 U.S. 178, 182 (1962).

“A party seeking to file an amended complaint post-judgmertt first have the
judgment vacated or set aside pursuant to Re@iv. P. 59(e) or 603’ Ruotolo v. City of New
York 514 F.3d 184, 191 (2d Cir. 2008) (internal citation omitted). Moreovenn@mdment “is
not warranted absent some indication as to \thatplaintiffs] might addto their complaint in
order to make it viable.’'Shemian v. Research In Motion Lt870 Fed. App’x 32, 37 (2d Cir.
2014) (summary order)nternalcitationand quotation marksmitted) Where a plaintiff has
neither requested leave to amend, nor indatatdditional facts that would be added to the
complaint,a court is not required to grant leave to amend sponte SeeTrautenberg v. Paul,
Weiss, Rifkind, Wharton & Garrison L.L,BB51 FedApp'x 472, 474 (2d Cir. 2009(“Given
that[the plaintiff] did not move for leave to replead in oppositionthe flefendant’s] motion to
dismiss his original complaint with prejudice, the district court did not abuse itstoindog
failing to grant himsua sponteleave to repleat); Horoshko v. Citibank, N.A373 F.3d 248,

249 (2d Cir. 2004) (finding thahe district court Was under no obligation to providiaé¢

4 Although Plaintiff has not explicitly moved for leave to amend the Caimplinder Rule 15(a) of the Federal
Rules of Civil Procedure, its motion is clearly intended to permit Plaiotdimend the deficiencies that the Court
identifiedin its January 6, 2015 Order.



plaintiffs] with leave to amend their complaint, much less provide such smvspote” where

they neitherequested leave to amend, nor indécbadditional facts that might lead to a different
resul). NeverthelessWhere the possibility exists that the defect can be cured, leave to amend
at least once should normally be granted unless doing so would prejudice the defendant.”
Laborers Local 17 Health & Ben. Fund v. Philip Morris, In26 F. Supp. 2d 593, 605 (S.D.N.Y.

1998)(citing Oliver Schools, Inc. v. Fole930 F.2d 248, 253 (2d Cir. 1991)).

. Discussion

A. Motion for Reconsideration
i. Timeliness

In a footnote, Defendants note that Plaintiff did not timely move for reconsmerati
under Local Rule 6.3. Doc. 29 at 2 nRlaintiff filed the instant motioon January 26, 2015,
twenty days after the Court dismissed Plaintiff’'s action for failure to stdtena. cSeeDocs. 24,
26. Indeed, Loal Rule 6.3 requires that a notice of motion for reconsideration be served within
fourteen days after the entry otaurt’s determination of the original motion. However,
Plaintiff's motionis premised on Rule 59(e) of the Federal Rules of Civil Proeedgtnich
requiresa motion to alter or amenduwidgment to be filed within twentgight days of the entry
of judgment. SeeFed R. Civ. P. 59(e). Even if Plaintiff had brought its motion ubd#rRule
59(e) and Local Rule 6.8 e fourteerday limitation applicable to Local Rule 6.3 applies
“[u] nless otherwise provided by the Court or by statute or’rdlbus, most courts have found
that Local Rule 6.4 does not supplant the time limit applicable to motions brought under Rule
59(e). SeeSmith v. City bNew YorkNo. 12 Civ. 8131JGK), 2014 WL 2575778, at *1
(S.D.N.Y. June 9, 2014} The fourteerday time limit applicable to motions under Local Rule

6.3 does not, for present purposes, trump the time limits applicable under Rules 59(e) and 60(b)
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for motons directed to modifying a Judgmépnt.Simpson v. City of New YoiKo. 12 Civ. 6577
(KBF), 2014 WL 595759, at *1 (S.D.N.Y. Feb. 10, 2014) (“[I]t would appear that ttiag8-
limitation in Fedeal Rule 59(e) supersedes thedaly limitation in Local Ru¢ 6.3").

Therefoe, Plaintiff's motion was timely.

il Dismissal With Prejudice

Plaintiff's motion asks the Court to reconsider whether dismissal with prejisdice
warranted so that Plaintiff may amend its Complaint to address the deficiereigbad bythe
Court and plead an additional claim. On more than one occasion, the Second Circuitdhas state
that, “[w]hen the moving party has had an opportunity to assert the amendment earlier, but has
waited until after judgment before requesting leave, a court may exesaiigcitetion more
exactingly.”® Ruotolqg 514 F.3d at 192 (quotirgtate Trading Corp. of India v.
Assuranceforeningen SkuR1 F.2d 409, 418 (2d Cir. 1990)). Although Rule 15 “plainly
embodies a liberal amendment policy” and courts lsgehnt leave to amend after granting a
motion to dismiss, courts must also consider “the competing interest of protéetifigality of
judgments and the expeditious termination of litigatioB€llikoff v. Eaton Vance Corp481
F.3d 110, 118 (2d Cir. 2007internal citationand quotation marks omitted). And while, §a

matter of procedure, when a complaint is dismissed pursuant to Rule 12 @) plaintiff

5 The Court notes that most of the cases Plaintiff cited in support ofsidecation involvegbro seplaintiffs, who
are generally afforded more leniencyeeBlakely v. Wells209 F. App’x 18, 20 (2d Cir. 2008 ranum v Clark,
927 F.2d 698, 704 (2d Cir. 199Balahuddin v. Cuom@®61 F.2d 40, 43 (2d Cir. 1988)

Plaintiff also citedoman 371 U.Sat182 in which the Supreme Court found that the district court abused its
discretion in refusing to permit the plairitib amend her claims pegtdgment. However, the Court noted that
“there was nothing in the record to show the circumstances which were befdistrict Court for consideration in
ruling on those motions [to vacate and amendi.”at 181. Thereforealthough “the grant or denial of an
opportunity to amend is within the discretion of the District Court,” therfght refusal to grant the leawéthout
any justifying reasoappearing for the denial is not an exercise of discretion; it is merelg abtisat discretion

and inconsistent with the spirit of the Federal Ruldd."at 182(emphasis added)
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requests permission to file an amended compl#nat request should ordinarily geanted[,]”
Plaintiff made no such request at the time the Court dismissed its S8agRicciuti v. N.Y.C.

Transit Auth, 941 F.2d 119, 123 (2d Cir. 199internal citations omittedemphasis added).

Plaintiff reliessolelyon the liberal legal stalard for leave to amenalithout
acknowledging the strict legal standard that appli¢duie 59(e) motions. In fact, Plaintiff does
not point to any cases that the Court overlooked; nor does it cite a change in conawllmgn
evidencethe need to correct a clear efror prevent manifest injusticé&SeeFireman’s Fund 10
F. Supp. 3d at 475Plaintiff's severpagememorandunmerely summarizes the Court’'s January
6, 2015 Order, recites case law stating that leave to amend should be grahteanfdstates
that leave to amend should be granted bedalasetiff's motion is neither futile, prejudicial, nor
in bad faith. At most, Plaintiff argues—in a footnote—that, gitvext motions to amenshould
ordinarily be grantedt would constitute claaerroror amanifest injusticdor the Court to deny

Plaintiff leave to amendDoc. 26 at 4 n.5.

While Second Circuit case laaffordsdistrict courtsghe authority to freely grant leave to
amendseeRicciuti, 941 F.2dat 123 (*Rule 15(a) provides tihéeave to amend ‘shall be freely
given when justice so requires’.and it is rare that such leave should be denieéspecially
when there has been no prior amendnig(internal citations omitted)}Ronzani v. Sanofi S.A
899 F.2d 195, 198 (2d Cir. 199Q0AIthoughthe decision whether to grant leave to amend is
within the discretion of the district court, refusal to grant leave must be basedlah a va
ground.”)(internal citation omitteq)it also affords discretion to deny such leaeen a phintiff
does nospecifically requedeave to amendr merelydid so informally SeeGallop v. Cheney
642 F.3d 364, 369 (2d Cir. 201’ While leave to amend . . . is ‘freely granted’. no court can
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be said to have erred in failing to grant a refjieat was not mad¢. Malin v. XL Capita) Ltd.,
312 F. App’x 400, 402-403 (2d Cir. 200@nding no legal error where the district court
instructed the clerk to close the case, noting that ihdidleny a motion for leave to amend
because plaintiffeever made ongMandarino v. Mandarinp180 F. App’'x 258, 260-61 (2d Cir.
2006) (“We find no abuse ofstretion in the District Coud’'dismissal with prejudice of
plaintiff's claim[s] . . .because plaintiff never sought leave to amend his compldoreltde
District Court?); Anatian v. Coutts Bank Ltd193 F.3d 85, 89 (2d Cir. 1999While we
recognize that leave to amend should be freely granted, especially in thé z&ade9(b)
dismissal. . . we will notdeem itan abuse of the district ed’s discretion to order a case closed

when leave to amend has not been sougfihternal citation and quotation marks omitted)

Although the foregoing authority grants the Court ample discrétioleny Plaintiff's
motion for reconsideration on thesefs, a very recent Second Circuit case, issued after the
partiessubmittedtheir briefing,bears orthe Court’s analysis. Iboreley Fin. No. 3 Ltd. v. Wells
Fargo Sec., LLCNo. 13 Civ. 1476, 2015 WL 4492258, at *24 (2d Cir. July 24, 2(h8)
Second @cuit determined that the district coetceeded the bounds of its discretion in denying
theplaintiffs’ request foleave to amend their complainthe issue of amendment was first
raised at a prenotion conference by the could. at *6. The plaintiffs declined the court’s
invitation to amend, even though the cadvisedthem that they may not have the ability to
seek leave to amend latdd. After the defendants filed their motion to dismiss under Rule
12(b)(6), the plaintiffs requested leave to amend in their oppositibnAt oral argument, the
court rejected thplaintiffs’ counsel’s attempts to revisit the issue, stating that “the time to

respond was then.Id. The court proceeded to dismiss the plaintiffs’ claims with prejudite.
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at *7. The Second Circuit acknowledged that “denial of leave might be proper where a
plaintiff's request was inconspicuous and never brought to the court’s attentioat’*25
(citing In re Tamoxifen Citrate Antitrust Litigd66 F.3d 187, 220 (2d C2006)abrogated on
separate grounds by F.T.C. v. Actavis,. JA83 S. Ct. 2223 (2013)). Nonethelesspicified
that, even in those cases, its analisislirected at other underlying issues like notice and
futility.” 1d. Therefore, since the district court’s denial of leave was solely baseé on th

informality of the request, it was impropdd.

The facts involved in the instant case are certainly distinguishabld_fsoetey. Most
significantly, Plaintiff provided no indication that it wishexlamend its Complaint until after the
Court issued its January 6, 20188. Plaintiff could have sought to amend its Complaint with
leave of the Court or consent of Defendants on multiple occasiongx&mwople, Defendants
submitted a letteto thisCourt to request a pre-motion conferemcanticipation of filing a
motion to dismis$n which theysummarizedheir views on the deficiencies in the Complaint.
SeeDoc. 11. In its written response, Plaintiff contestedfendants’ arguments and askled
Court to deny leave to file a motion to dismiss. Doc. 13. At the pre-motion conference, held on
June 9, 2014, the very purpose of which was to determine whether such a motion was colorable,

Plaintiff againpassed on the opportunity requesteave toamend SeeHr’'g Tr., May 9, 2014.

8 The undersigned, like several other judges of the Southern bitiiew York, requires litigants to submit to a
pre-motion conference prior to filing motions in order to explore the possibilippweiating the motion through
consent of the parties, limiting the scope of the issues to be decided, angithésproponenif the Court’s
preliminary viewthat such a motion would be futil&eelndividual Practices of Judgedgardo Ramoat { 2(A)
(revised April 24, 2015)In the context oproposed motions to dismissjstfrequently the case that at the
conclusion of such prmotion conferences, plaintiffs requestnd are grantegthe opportunitto amend the
complaint to address the deficiencies identified by the opposing party.
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In its opposition papers, Plaintiff once more rested on the Complaint, giving no indicatidn that

sought the opportunity to replead&GeeDoc. 20.

Furthermore, the Second Circuit described the pleading defectdiatkhy the district
court inLoreleyas “borderline” andequiring determinations that “entail judgement calls on
which reasonable minds can diffedd. at *26. In contrast, this Court determined that Plaintiff's
claims werdotally “marred by a laclof necessary detail and ambiguity” and that its papers were
“lacking in contextual information that sheds light on the allegatioBgéDoc. 24at 13 Now,
in its motion to amend the judgment, Plaintiff doescite to any new case law or decisions
overlooked by the Court. Although the PAC states several facts that were natedmaihe
original Complaint, Plaintiff does not claim that these facts constitute new evidahdenhs

not previously aware of.

Nonethelesshis Court is particuldy mindful of the Second Circuit’s observation that,
“[w] ithout the benefit of a ruling, many a plaintiff will not see the necessity oficiment or be
in a position to weigh the practicality and possible means of curing ispaeiiciencies.”
Loreley, 2015 WL 4492258, at *25. Furthermore, although much of the original Complaint was
indecipherable, the Court acknowledges that the January 6, 2015 Order stmtetiiat
Plaintiff's pleadings were entirely incurabl&hese two factors, together with thermissive
standard of Rule 15, weigh in favor of allowing Plaintiff to seek leave to aitee@dmplaint
Although Plaintiff's papers do not meet the “heavy burden” of Rule 59(e), the Cidum s
discretion, consider Plaintiff requesto amend its pleadings as set forth in the PAC.
Accordingly, Plaintiff's motion to amenthe January 6, 2015 Order so as to dismiss the case
without prejudicas granted
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B. Leave to Amend

The PAC alleges three claim=onversion and breach of contraag,allegedn the
original Complaintand fraud. Despite the detailed critique of the original two claims in the

January 6, 2015 Order, the PAGmpletely fails to cure the deficiencies.

i Conversion Claim

Conversion is defined under New York law as “any act of dominion wrongfully exerte
over another’s personal property in denial of or inconsistent with his rightsrtiér&hypin
Steel Co. v. Certain Bills of Lading Issued for Cargo of 3017 Metric Tons, More or Less, of Hot
Rolled Steel Plate Laden on Bd. M/V Gd?ranfilovsky No. 96 Civ. 2166 (RPP), 1998 WL
912100, at *5 (S.D.N.Y. Dec. 30, 1998f'd in part, dismissed in part sub nom. Thypin Steel
Co. v. Asoma Corp215 F.3d 273 (2d Cir. 2000) (citit®D. Searle & Co. v. Medicore
Commc'ns, Ing 843 F. Supp. 895, 912 (S.D.N.Y. 1994)). To state a claim for conversion, a
plaintiff must demonstrate that it has “legal ownership or an immediate possegsbsyperior
to that of defendants™ and that “the defendants exercised unauthorized dominion over the
property to the exclusion” of the plaintiff's right&ealLand Serv., Inc. v. Remington Rand
Corp., No. 84 Civ. 177 (LBS), 1986 WL 8862, at *5 (S.D.N.Y. Aug. 7, 19880 sub nom.
Sealand Serv. Inc. v. Remington Rand C@p2 F.2d 713 (2d Cir. 1987) (cijisold Medal
Products, Inc. v. Interstate Computer Servs.,, 180 A.D.2d 601, 600, 436 N.Y.S.2d 312, 313

(App. Div. 1981)).

”In the January 6, 2015 Order, the Court fotlratNew York substantive law govern&daintiff's conversion
claimbecause the place of injury was New Y-e#the state to Wich the items were delivered and where all
Defendants allegedly resid®oc. 24 at 6 n.6. Neither of the parties dispute this determination.
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This Court dismissed Plaintiff's conversion claim because the Complaint did not
establish that Plaintiff had a superior right of possession to the goods at issue. &@&924
Plaintiff claims to have cured this defe®@oc. 26 at 7. However, Plaintiff merely states—in
both its moving papers and the PAC—that, siavas an NVOCC transporting cargo behalf
of the shippers, it has a superior possessory interest in those Geadst see alsdPAC § 40.
Furthermorebecause Exclusive failed to pay tbem, itdoes not have any right to the goods.
See id see alsd’AC 1 40.As a preliminary matter, the PAC only alleghatoneof the
shippers complained about not being paid by Excludidey 27, 30, 32. Moreovemhe fact
remains thaPlaintiff voluntarily authorized the release of the goods to Exclusive without
collecting the bills of lding or demanding any otihhdorm of security Seed. § 26 compare
Evergreen Marine Corp. v. Six Consignments of Frozen Scaddps8d 90, 92 (1st Cir. 1993)
(carrier accepteshdemnity and guarantee agreementieu of the bills of lading themselves);
Orient Overseas Container Line v. Kids Int'l Cqarplo. 96 Civ. 4699 (DLC), 1998 WL 531840,
at *2 (S.D.N.Y. Aug. 24, 1998) (carrier agreed to release cargo only on the condititrethat
receiver sign letters of indemnity promising to indemnify, defend, and holdwldss fromany
and all claims brought against it as a result of its release of the goods withaugitied bills of
lading); A/S Dampskibsselskabet Torm v. Beaumont Oi| Nd. 86 Civ. 9544 (VLB), 1990 WL
209637, at *1 n.2 (S.D.N.Y. Mar. 30, 1990) (carrier adrto release cargo in exchange for a

letter of indemnity, which was vacated once the original bills of lading agghear

In other wordsPlaintiff is seeking to recovelespitets decisiorto release the cargo to
Exclusive without collecting the bilksf ladingor other form of securityasit was required to do.
See idf 21. Abailor may bring a conversion claim against a baileeifordcent mistakes in

the delivery of goods to persons not entitled to receive théimneman’s Fund Ins. Co. v.
15



Wagrer Fur, Inc., 760 F. Supp. 1101, 1105 (S.D.N.Y. 1991) (internal citation and quotation
marks omitted) Thus, if Plaintiff was a bailee, as it claingsshave beerthe shippers, as bailors,
could sustain an action for conversion against Plaihtlfoc. 26 at 3 n.4Yet, Plaintiff once
again failsto provide the Court with an explanation as to how it maintaiyspossessory
interest in the goods after having authorized their release in direct cotivaweithe terms of
its bailment. In fact, one treatise suggests that the baimlatibnshiptself is terminated iy
any act of the bailee which is inconsistent with the bailmenthachwtends to defeat theitma’s
right to the property.” 8 C.J.S. Bailments § 118. Furthermore, although there areusime
cases recognizing@mmon carrier'potentialliability as a bailee fomisdelivery the Court
once again notes the absence of any binding easddtermining if or whean NVOCCmay
assert a clainon the shipper’s behai#fs a bailee-particularlyfor consequences resulting from
its own misdelivery SeeDoc. 24 at 7. Thus, Plaintiff has rateged any additiondhctsthat

make its conversion claim more vialSle.

ii. Breach of Contract

The Court dismissed Plaintiff’'s breach of contract claim afteclooing that, whether it

was premised on the terms contained in the bills of lading or an oral promise, fH&latfto

8 Although Plaintiff fails to state a cause of action, shippersmay have a conversion claim against Exclesfv
Defendants disposed of the goods at isfAa general matter, “courts have found transfers to be wrongfuewher
the transferor knew the transfer would violate the superior propertg wflanother, yet disposed of the property
anyway, usually fopersonal gain."Regions Bank v. Wieder & Mastroianni, P,.626 F. Supp. 2d 411, 415
(S.D.N.Y. 2007)ff'd, 268 F. App’x 17 (2d Cir. 2008).

9 The Court also notes that, “fder New York law, when a valid agreement governs the subject matter ptie dis
between parties, claims arising from that dispute are contractual; atternppsickage them as soundingin . . .
conversion, and other torts . . . are generally precluded, unless based omdahgypdent of the contractPoplar
Lane Farm LLC v. kthers of Our Lady of Mer¢y49 F. App’x 57, 59 (2d Cir. 201q))sting cases) Thus, even if
Plaintiff's conversion and breach of contract claims were properly pleamit&rsion cause of action would
necessarily fail for being duplicative of the contract claim.
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state a claim.First, the Court found th&tlaintiff failed to establisthatExclusive as the
consignee, was contractually obligated by the bills of lading to produce Beedoc. 24 at 14-

15. Whera bill of lading is negotiable, as Plaintiff claims is the case hexa;reer may only
deliver goods when presented with the original Kduanzhou Joerga Fashion Co. v. Brooks
Fitch Apparel Grp., LLCNo. 10 Civ. 9078NIHD), 2012 WL 4767180, at *6 (S.D.N.Y. Sept.

28, 2012) iternal citation omitted However, the January 6, 2015 Order observed that nothing
in the case law suggests tisansigneesre inherently required to prockithe bills of lading

Doc. 24 at 14.

Plaintiff reasons that because there is a “wsthblished custchof a shipperreleasing
the bill of lading to itonsigneaipon receipt of payment, then Exclusiviie-consignee-was
therefore required to tendtre bills to Plaintiff—the carrie—before the cargo was released.
SeeDoc. 30 at 9. However, Plaintiff has not identifiechadfic term in the bills of lading
obligatingExclusiveto produce them. Nor was the Court able to identify such a provision in the

singlebill of lading which Plaintiff attached to the PA€.SeePAC, Ex. A.

Second, the January 6, 2015 Orfilemd that Plaintiff also failed to allege the existence
of anoral contract between the parti€SeeDoc. 24 at 15-16:[R] ules of contact formation and
interpretation shall govern whether obligations imposed by bills of lading or sugpial

contracts are valid and enforceabté.mn re M/V Rickmers Genoa Litig643 F. Supp. 2d 553,

101n fact, the attached bill of lading raises even more questions aboutfPéadointract claims. Not only does the
PAC fail to identify which of the six bills of lading is attached, the text efifi itself states that “[a]ll disputes
arising from the shipment to which this bill of lading pertains may oelinktituted in the US District Court for the
District of New Jersey, which shall have exclusive jurisdictiorr gueh disputes.’PAC, Ex. A. The bill of lading
also states thahé contract is governed by New Jersey law, which neither of the panesited. Id.

1 The Court therefore looks to general principles of contract formaiiiiout deciding whether New York or
federal maritime law applies. Regardless, since the inquiry implicatesotbtebasic tenets of contract law, the
17



561 (S.D.N.Y. 2009).Generally, the formation of @ontract requires a bargain in which there is
a manifestation of mutual assent to the exchange and a considér&estatement (Second) of
Contracts 8 17 (1981)A “bargain” is defined asdh agreement to exchange promises or to

exchange a promise farperformance or to exchange performancés.’s 3.

The PAC states that Plaintiff released the cargo based on David Saad’s repoesentat
that it had paid for the goods and obtained the bills of lading, “which . . . would be tendered to
Dynamic.” PACY 26. Yet, the Court is unabledscernanyexpress agreemebétween
Plaintiff and Defendants to release the cargo itarge for the bills of lading from Exclusive.
OnDecember 3, 2012, Exclusive informed Plaintiff that, Jasriagentthat shiped the
container,’hadbothreceivedand releasethe“supplier’s” bills of lading, stating “it is 100%
done? See id 25,see also idat Ex. C. Thereafter, Plaintiff authorized the release of the
cargo. Id.  26. After an unidentified shipp@formed Plaintiff that it had not received
payment, Plaintiff demanded Exclusive produce the bills of ladishgf{ 28, 30, 34, 35. The
two parties corresponded back and forth for at least a month until David and Joseph Saad
ultimatelyinformed Plaintiff'svice-president that Exclusiweould tender the bills of ladintf.

See idf 34. Based on these facts, the PAC does not allege the existeatargainedor

Court has not encountered any discernable conflict between the two bodies 8EeMuller Boat Works, Inc. v.
Unnamed 52%2C House Bargk4 F. Supp. 2d 127, 139 (E.D.N.Y. 2D@8 o form a bindnag contracfunder
maritime law], the parties must have agreed on all material terms of a conttadtarly express their intention to
be bound by those terriis(internal citation and quotation marks omitte@parah v. The New York City Dep't of
Educ, No. 12 Civ. 8347 (JGK) (SN), 2015 WL 4240733, at *9 (S.D.N.Y. July 10, 2015) (“Tw ®tat a contract
was validly executed under New York law, a party seeking enforcemenshays that there was an offer,
acceptance, consideration, mutual assent, lanhtent to be bound by the contract.”) (internal citation omitted).

2The PAC does not specify when Defendants made this representationghatveccurred sometime after the
shipper contacted Plaintiff to demand that the goods be returned amyJ4n2013. PAC | 33.
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exchange.The PAC does nogstablish an explicit promise Befendants to tender the bills of

lading in exchangor Plaintiff's release of the goods

Even if the Court wereotinferthat Defendants made such a promise, the PAC does not
clearly establish which bills of lading Defendant promised and failed to producentAksm
the PAC isany irdication as to which of thiellls of lading Exclusive claimdto have in its
possessioand whether they are the same ones that form the basis for the alleged breheh. Of t
four shippers, the PAC also does not state which was demanding payment and tiyreatenin
hold Plaintiff responsible for the value of the catddlo the extent that Plaintitflaims that all
of the bills of lading are at issu&s is suggested by its claim for damages, the B@¢3 not
explain why Exclusive’s failure to pay one of st@ppers implicates adlix bills of lading.
Finally, it is unclear who “John” is, what his relationship is with Exclusive, whigiplgerhe
purportedly obtained the bills of lading from, and who he released them to. InRhontiff has
not allegecany additional facts that establish a breach of either an oral or vaitéract

between the parties.

iii. Fraud Claim

Plaintiff's fraud claimis based on the allegation that David Saad and Exclusive
misrepresented that Exclusive had paid for the goods and obtained the bills of laddwey to or

induce Plaintiff to release the cargo. PAC {9681 This clainfails to meet the heightened

13 At the initial conference held in connection with this matter, counsddéfendants stated that the payment
dispute was with a shipper called “Whole Truth International, Ltd.” HirgMay 9, 2014, 5:9. Notably, this
entity is not among the four shippers named in the PAC.

Meanwhile, the papers attached to the PAC include an email from a Dynamayeenfd David Saad stating
“SINCERE TRADER LEATHER” asked about the status of the shipmaahtrsas demanding paymergeePAC,
Ex. D (emphasis in original)However, the PAC does not allege that Defendants made any specific praittises
respect to the bills of lading corresponding to Sincere’s two shipments.
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pleading standard imposed by Federal Rule of Civil Procedure 9(b). “In alleguthdr
mistake, a party must state with particularity the circumstances constitaithdr mistake.
Malice, intent, knowledge, and other conditions of a pessonhd may be alleged generally.”
Fed. R. Civ. P. 9(b). The Second Circunas read Rule 9(b) to require that a complaint

‘(1) specify the statements that the plaintiff contends were fraudulendef®)fy the speaker,
(3) state where and when the statements were made, and (4) explain why the tstateneen
fraudulent” Rombach v. Chan@55 F.3d 164, 170 (2d Cir. 2004juotingMills v. Polar
Molecular Corp, 12 F.3d 1170, 1175 (2d Cir. 1993)). Under New York law, the elements of a
claim for fraudulent inducement are: (1) defendamtwingly made amisrepresentation of a
materialfact; (2) with the intent to deceive another party and induce that party to act on it;
(3) plaintiff reasonably relied upon thepresentatiorand (4 as a result of such reliance
plaintiff suffered damag&. Universal Antiques, Inc. Wareika 826 F. Supp. 2d 595, 607
(S.DN.Y. 2011) (citatios omitted);see alsa@Gosmile, Inc. v. Levin&1 A.D.3d 77, 81, 915

N.Y.S.2d 521 (2010).

Here Plaintiff has not stated with particularity how David Saad and Exclusive’s
representations wefeaudulent. The PAC only identifies twelevantstatementby
Defendants:(1) David Saad informed Plaintiff that “payment to the shipper had already been
made” (2) Exclusive told Plaintiff that its agent in China had the bills of lading pertaining to one

container and “it is 100% doneld. 1123, 25 see also idExs. BC. Yet, as previously noted,

14 As alleged in the PAC, all of the interactions between Plaintiff agfé2lants took place on land. Therefore,
since the relevartonductdid not occuion navigable watershe Court may not exercise admirglyisdiction over
Plaintiff's fraudclaim. See Leather's Best, Inc. v. S. S. Mormagi¥®d F.2d 800, 808 (2d Cir. 1971) (no admiralty
jurisdiction for tort claims where purported negligence took place af).l&onetheless, the PAC establishes that
the Court also has diversity jurisdiction over the matter, pursu@&tbS.C. § 1332.SeePAC {1 15.
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neither of these statements specify which of the four shippers Defendants claimed to have paid or
which bills of lading Exclusive had in its possession. Nor does Plaintiff clarify whether the same
shipper later complained about not being paid.!> Without this level of detail, Plaintiff’s fraud

claim simply does not pass muster.

Previously, in its opposition to Defendants’ motion to dismiss, Plaintiff stated that
“discovery will establish that the individual Defendants have a history of misappropriating goods
and then liquidating the company that contracted to transport the cargo.” Doc. 20 at 7 n.2.

While Plaintiff’s allegations are certainly troubling, both of its complaints have failed to translate
its grievances into viable causes of action. Accordingly, Plaintiff’s motion for leave to amend

must be denied.

IV. Conclusion

For the foregoing reasons, Plaintiff’s application under Rule 59(¢) is GRANTED.
However, Plaintiff’s motion for leave to amend is DENIED. The Clerk of the Court is

respectfully directed to terminate the motion, Doc. 26. The case shall remain closed.

It is SO ORDERED.

Dated:  September 14, 2015
New York, New York

A

Edgardo Ramos, U.S.D.J.

'3 The PAC does allege that, after Plaintiff released the goods, Exclusive stated that it was unsure why the shipper
was complaining about not being paid because it had agreed to pay the shipper partially that week, and pay the
balance the following week. PAC §29. However, Plaintiff could not have relied on this statement since it was
made after it released the cargo.
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