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OPINION AND ORDER

This Document Relates Pdl Actions

JESSE M. FURMAN, United States District Judge:

Less than ongear agp General Motors LLC (“New GM”) announced the first of what
would be become many recallsitsfvehicles based omagnition switchdefect. Shortlyafter
the first recall, New GM retained thew firm Jenner & Block.LP (“Jenner”)and its
chaimperson Anton Valukas, to conduct an internal investigation into the defect and the delays in
recalling the affected vehicleés part of their investigation/alukas and his colleagues
reviewed a vast number of documents and interviewed over 200 New Gldyeegpand former
employees, among others. The result was a written report (the “Valukad Reé@at New GM
submitted to Congress, the Department of Jutiz®J”), and the National Highwalraffic
Safety Administration (“NHTSA”), among others.

Plaintiffs in this multidistrict litigationproceedind“MDL”") bring claims relating to the
subject matter of the Valukas Report, namelyigingion switch defect. As part of discovery,
New GM hadlisclosedhe Valukas Report itself, and has agreed to disclose on a rolling basis
every New GM document cited in the Report, including otherwise privileged documents
(pursuant to a Federal Rule of Evidence 502(d) order). But it refudesctose other materials
underlying the Valukas investigatigmarticlarly notes and memoranda relating to the witness

interviews conducted by the Jenner lawyers. The principal question here isntihesiee
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materials are protected from disclosureeliper or both the attornegfient privilege or the
attorney work produdloctrine.

For the reasons that follow, the Court agrees with New GM that the material®anssu
protected by both the attorney-client privilege and the attorney work product dectdrileat
New GM has not waived either form of protection as tontlagerials at issueAccordingly, New
GM need not produce them in discovatythis time

BACKGROUND

As noted, thisMDL relatesto defects in certain General Motors vehicles and associated
product recallsgenerafamiliarity with which is assumedThe following facts are taken from
the parties’ briefsl4-MD-2543 Docket Nos. 437, 438, 465, 466) and are included by way of
background to the privilege issues addressed in this Opinion and Order.

In February2014, New GM annancedthe firstrecallof GM-brandvehicles based on an
ignition switch defect. ef. General Motors LLC’s Br. Regarding Privileged Interview Notes &
Mem. (Docket No. 437) (“New GM’s Opening Br.”) 1, 3). Following the announcement of the
“highly publicized” recallsDOJlaunched a cminal investigation inttNew GM. (d.). In light
of the DOJ investigation —-andthe spate of civil litigation anticipated by New GM the
company retained Jenner and its ghaison, Anton Valukas. (New GM’s Opening Br., Ex. 1
(Decl. of Anton Valukas]“Valukas Decl?) 1 1, 2). According to Valukaand Michael P.
Millikin, the General Counsel of New GM, Jenneas retained “to represent New GM'’s
interests and to provide legal advice to new GM in a varietyatfers relating to the recalls,
including the DOJ investigation and other anticipated government investigationsiand ci
litigation.” (Id. | 2 see alsdNew GM’s Opening Br., Ex. 2 (Decl. Michael P. Millikin)

(“Millikin Decl.”) 11 4-5). “As part of [New GM’s] request for legal advice regardimg



pending government investigatiomfew GMdirected Valukas to “investigate the circumstances
that led up to the recall of the Cobalt and other cars due to the flawed ignition switch” —
specifically, “to determine why it took so long to recall the Qiodwad other vehicles.”\Malukas
Decl. 1 2;see alsaMlillikin Decl.  5; Pls.” Br. Concerning Produblaterial Related Valukas
Report (Docket No. 438) (“Pls.” Opening Br.”)@iternal quotation marks omittedjlew GM’s
Opening Br4 (internal quotation arks omitted).

The investigation that followed was swift but wideiging. In the span of only seventy
days, the Jenner lawyers collected over 41 million documents and conducted over 350 interviews
with 230 witnesses, including over 200 current torcher GM employees, several employees of
GM’s insurance claims administrator, and several of New GM’s outside couR$el.Qpening
Br., Ex. A (Report to Bd. of Directors of Gen. Motors Co. Regarding Ignition SwitchlRe
(“Valukas Report)) 14; Valuka Decl. { 3. According to Valukasthe interviews were
conducted confidentially, with the intention of preserving the attoctiegt privilege between
New GM and its counsel; all witnesses were informed at the outset of eacremtérat the
purpose of the interview was to assist in the provision of legal advice to New GM artethat t
interview was privileged and should be kept confidential. (Valukas Decl. § 4). No ippanscr
recording was made of the interviewsd. ( 5). Insteadthe Jennelawyersproduced three
types of writings during and after the interviews: attorney notes takamdhe interviews;
summaries created after each interview; and formal attorney memoranda creatiée af
interviews (collectively, the “Interview Materid)s (New GM’s Opening Br. 5).

On May 29, 2014, Valukas presentid fruits of Jenner’s labors- a 315page

document that came to be known as the “Valukas Report” thetblew GMBoard of Directors.



(Pls.” Opening Br. 5see generallyalukas Report} The Valukas Reparwhichincludes
citaions tomany(but not all)of the witness interviews conductbg the Jenner lawyers
prominently marked (on the cover and each pghgeeaftey “Privileged and Confidential:
Protected by Attorneglient Privilege andAs Attorney Work Product.” (Pls.” Opening Br. 5;
New GM'’s Opening Br. 6). New GMowever, provided a copy of the report to Congross],
andNHTSA in connection with their ongoing investigations into the defects and relatecrecall
(New GM’sOpening Br. 6). Thereafter, NHTSA published a copy of the report on its website
with personal identifying information redactedd.{ see alsdef. General Motors LLC’s Resp.
Pls.” Br. Concerning Produdaterial Related/alukas Report (Docket No. 468New GM’s
Resp. Br.”) 4 n.4 Months laterNew GM placedhe Report into the MDL Document
Depository, making it available to Plaintiffs in the MD[New GM’s Opening Br.)6

On October 15, 2014, Plaintiffs Melton v. General Motors, LLC et aNo. 14-A-1197-
4 (Ga. Cobb Cnty. Ct() Melton II"), a relatedstate court action against New GM, filed a motion
to compel New GM to produce various documents relating to the Valukas Report. #ilew G
Oct. 24, 2014 Ltr. (144D-2543 Docket No. 363), Ex. 2). &ttly thereafter, New GM filed a
letter, arguing,inter alia, that this Court —rather than th&lelton Il Court — should decide
most of the issues raised by the motion to comféew GM’s Oct. 30, 2014 Ltr. {4-MD-2543
Docket No. 3693). After furtherdiscussion, this Court aride Melton 1l Courtagreed with the
parties’ proposal tmeet and confan an effortto narrow the issues in dispute, and ordered the

parties to submit a joint letter by November 12, 2@idicating what issues remaintmbe

! Jenner submitted amended versions of the Valukas Report to the New GM Board on June

1, 2014, and June 4, 2014. (New GM’s Opening Br. 6 n.2). As used in this Opinion and Order,
the “Valukas Report” refers to the final version.



decidedand ‘proposing an expedited briefing schedule to address both the substantive merits of
any remaining disputes and whether and how the two courts should coordinate rulings on those
disputes.” (14-MD-2543 Order No. 21 (Docket No. 390) (emphasisttad)). The parties’
meetandconfer process did narrow the issues in dispute: New GM agreed to prodnge
documents previously identified as privileged, including sonoeiche@ntpreviously produced to
the federal governmenséeNov. 12, 2014Joint Ltr. (Docket No. 39y 1) — an agreement that
wasmemorializedn aFederal Rule of Evidence 502(d) order adopted by the Court on
November 14, 2014.Seel14-MD-2543 Order No. 23 (Docket No. 404) But New GM
refused to produce other documents relating to the Valukas Report demanded bisPlaint
including, most notablythe Interview Materials. Nov. 12, 2014 Joint Ltr.)3

Per this Court’s Order (Docket No. 406), the parties then submitted joint opening and
responsive briefs on the question of whether those materials are protecteatyrttegelient
privilege or the attorney work product doctrine and whether that question should be dgcided b
this Court or théMelton 11 Court. (14MD-2543 Docket Nos. 437, 438, 465, 466). In their
opening brief, Plaintiffs indicate that they are seeking to compel productioreefdategories of
information: (1) “An index evidencing all documents or information provided to Anton Valukas
and/or Jenner & Block with respect to investigation into tMeighition switch recalls”;
(2) “Copies of all hard drives of documents that were gathered in connection with the
investigation of GM and the preparation of the Valukas Report encompassing the 23 T8 of dat
and 41 million documents referenced in the Valukas Report”; and (3) “A copy of &l note
transcripts, and tapes (audio or video) related to any person interviewed dugogrdeof the
Valukas investigation and preparation of the Valukas Report, including any of thostedonh ci

the final Valukas Report.” (PIs.” Opening Br. 13). Both sides agree, however, tigaietteon



of whether the relevant materials are subject to disclosutgdshe decided by this Coudther
than theMelton Il Court (PIs.” Opening Br. 134; New GM’s Opening Br.-8).
DISCUSSION

As a threshold matter, the Court agrees with the parties that the questiontanthet
materials at issue are protected bydtterneyelient privilege or the attorney wogkoduct
doctrine should be decided in this forufirst, a decision by this Court is consistent wiita
Court’s role as “the lead case for discovery . . . in Coordinated Actions,” incltihgn I, a
role that the Court has played in an effort to promote efficiency and ensure consistency i
ignition switch litigationacross the country(14MD-2543 Order No. 15 (Docket No. 315)
(“Joint Coordination Order”) 3). Given the size and nature of this Court’s docket, nohtome
its national jurisdiction, it is in a better position than any other tribunal to decidss igsat are
likely to arise in, or apply to, large numbers of other ignition switch cases. Sesahscuassed
below, because New GM initlglprovided the Valukas Report “to a federal office or agency,”
and subsequently produced the Report in this “federal proceeding,” Rule 502 of the Federal
Rules of Evidence governs and limits— the scope of any waiver of any such privilege. Fed.
R. Evid. 502(a). Moreover, Rule 502(d) provides that this Court’s ruling on the question of
waiveris binding on other courts throughout the country. In short, a decision on the questions
presented by this Court the first instancevill helpprevent inconsistent rulings related

actions as ValukaReportrelated privilege issues arise (as they are bound)té

2 As reflectedn the Joint Coordination Order, ti@urt'sproper role dog notextend to
decidingissues that are specific to any individual related case or cAsesrdingly, the Court
intimates no view on the motion to compeMelton Il to the extent it raisassues specific to
that casesuch asvhetherNew GM or its aorneyscommittedfraud during discovery iMelton



Turning then to the sastantive questions, New GM argues that the Interview Materials
are protected by both the attorngient privilege and the attorney work product doctrine.
Plaintiffs dispute both claims and contend that, even if the Interview Matarejsotected,

New GM has waived those protections. The Court will address each issue in turn.
A. The Attorney-Client Privilege

New GM contendérst that the Interview Materials “reflect confidential communications
between New GM'’s outside counsel and its current or former employees, agdrdsuasel,”
and arghusprotected by the attorneglient privilege. (New GM’s Opening Br. 9). In the
SecondCircuit, “[t] he attorneyelient privilege protects communications (1) between a client and
his or her attorney (2) that are intended to be, and in fact were, kept confidentalt() f
purpose of obtaining or providing legal assce.” Brennan Ctr. for Justice at N.Y. Univ. Sch.
of Law v.DOJ, 697 F.3d 184, 207 (2d Cir. 201@)ternal quotation marks omitted)It is well
established thdhe privilegeappliesto communications between corporate counsel and a
corporations empoyees, made “at the direction of corporate superiors in order to secure legal

advice from counsel.'Upjohn Co. v. Unitedt&tes 449 U.S. 383, 394 (1981). And although the

|. To the extent that caspecific issues are raisedMelton Il or any other related case, the
Court leaves it to the court presiding over the case to decide the issue int ihstérge.

3 Insofar as many of the cases in this MDL are subject to this Court’sityiyarsdiction,

it is by no means clear that federal law should govern analysis of theegitttiant privilege.

See, e.gDixon v. 80 Pine St. Corp516 F.2d 1278, 1280 (2d Cir. 1975) (“It is not contested
that, in a diversity case, the issue of privilege is to be governed by the subdtamtof the

forum state . . ..”). In their memoranda, however, the parties rely solely oalflealeand fail

to address the issue diace of law. Given that, the Court finds that the parties have implicitly
consented to application of federal privilege law and that that implied conseutffitgest to
establish choice of law” on the questiddcumme v. WestPoint Stevens Jri&38 F.3d 133, 138
(2d Cir. 2000) (internal quotation marks omittesBe also Allied Irish Banks v. Bank of Am.,
N.A, 240 F.R.D. 96 (S.D.N.Y. 2007) (finding implied consent to apply New York privilege law
where the parties did not address the choice of lavciéed New York cases).



Supreme Court and Second Circuit have not addressesstigesee id.at 395 n.3 (declining to
address the issu@jistrict courts in this Circuthave consistentlydid that the privilege also
extends to “conversations between corporate counsdbemdremployees of the corporation,
so long as the discussion related to the former employee’s conduct and knowaieegedgring
employment.” In re Refco Inc. Sed.itig., Nos. 07MD-1902 (JSR) et al., 2012 WL 678139, at
*2 (S.D.N.Y. Feb. 28, 2012) (emphasis added) (citing cases).

Upjohnis thefoundationalcase on attorneglient privilege in the corporate environment.
There,the Supreme Court held that the privilggetectednterview notes and memoranda
prepared by a corporation’s in-house counsel during amaltevestigatiorof illegal payments
by employees The Court noted that, in this context, “the privilege exists to protect not only the
giving of professional advice to those who can act on it but also the giving of infamrt@athe
lawyer to enable him to give sound and informed advitépjohn 449 U.S. at 390. That is the
case, the Court explained, because finst‘step in the resolution of any legal problem is
ascertaining the factual background and sifting through the facts wittedantag legally
relevant.” Id. at 390-91 Furthermorefailing to onsistently and predictably protect
communications between corporateinsel and lowelevel employees would “threatertg
limit the valuable efforts of corporate counsel to ensure themntts compliance with the law,”
because “[ih light of the vast and complicated array of regulatory legislation confrotiiéng
modern corporation, corporations . . . constantly go to lawyers to find out how tohebleyv.”

Id. at 392 (internal quotation marks omitted). Applying those principles, the Court concluded
that the documents at issue wprevileged kecausaheywere collected by knouse counsel as
part of “a factual investigation to determine the nature and extent of the questioryatémisa

and to be in a mation to givelegal adviceo the company with respect to the paymerdad the



interviewed employees were “sufficiently aware” of the legmppse of the interviews and the
confidentiality attached to their communicationd. at 394-95 (emphasis ortetl).

Upjohnappliessquarely tahe materials at issue this caseat least to the extent that
they reflect witnesses’ communications rather than the thoughts or imopses§lawyers (a
subject that is discussé@artherbelow). Here, as irdpjohn the internal investigation and
accompanying interviews were conducted part of fhe company’s] request for legal advice
in light of possible misconduct and accompanying governmental investigations and civil
litigation. (Valukas Decl.  2)Here, as irUpjohn, the employees interviewadere awardand,
in fact, explicitly told) that the purpose of the interviews was to collect information td assis
providing legal advice to the company, and that the matters discussed wef@ ¢her
confidential. [d.  4). Here, as irUpjohn, the documets reflecting communications between
the company’s lawyerand its employees during the interview process have not been provided to
third partiesjnstead theyhave been shared at all, only with King & Spalding (a law firm that
has also been representing New GM in connection with the recalls) anithevtiblder of the
privilege, New GMitself. (Id. 11 3,6-8). And although the investigation here was conducted by
outside counsel rather than in-house counkat difference fromUpjohnstrengthens rather than
weakens New GM'’s claim to the privileg&ee, e.g ABB KentTaylor, Inc. v. Stallings and Co.,
Inc., 172 F.R.D. 53, 55 (W.D.N.Y. 1996) (noting that “[p]rivilege issues with respect to
communications betves inhouse corporate counsel and the corporate client have proven to
generate thorny discovery and disclosure problems” becausétfiise counsel often serve
their corporate employer in mixed businésgal roles”).

In arguing otherwiseRlaintiffs maketwo principal arguments. First, citing the testimony

of New GM’s Chief Executive OfficeMary Barra before Congress, in which she promised to



share the Valukas Report and “everything and anything that is related tQ”Jaitytiffs assert
“[tlhere wasno expectation that the Valukas Report or the investigation would be confidential.”
(Pls.” Opening Br. 2, 14-15).Second, Plaintiffs conteriatthe privilege does not apply toe
Interview Materialdoecaus¢he communications they reflect were not made for the purpose of
obtaining or providing legadvice (Pls.” Opening Br. 15-16). Noting that “[m]ost of the
Report contains factual findings and then ends with a series of recommendaaitng te
business processes controls, communicationgig®l and training,” Plaintiffs argue that the
Valukas Report “itself did not reflect theguision of legal advice.” I¢. at 1516). It follows,
theycontendthat “drafts of the report and memoranda of the lawyers’ interviews with witnesses
were not pepared ‘primarily’ or ‘predominantly’ for the purpose of providing legal advigi”
at15-16). More specifically Plaintiffs asserthat the investigatiowas conducted— andthe
ValukasReport was prepared- for the purpose of making busingssommendations, ntggal
recommendations, aridus thatommunications made during the course of the investigation do
not meet the “primary purpose” test fmpplication otthe privilege (Pls.” Resp. Br. Concerning
Produc.Material Related Valukas RepgdDocket No. 466) (“Pls.” Resp. Br.2).

Those arguments are unavailinglaintiffs’ first argument— that New GM did not
intend to keep the Interview Materials confidential — is basedflawad inference: that
because New GNromised to (and did) sitlose théactsshared in the Valukas Report, it
follows that the company did not intend to keepdbemunicationseflected in the Interview

Materials confidential. It is well establishdtbweverthat the attorneglient privilege ‘protects

4 Relatedly, Plaintiffcontend that they are entitled to the Interview Materials because the
Valukas Report was, in fact, “not kept confidential.” (Pls.” Opening Br. 2). Thatrd@mnas
analyzed further below, in connectiasith Plaintiffs’ broader argument that New GMaived
anyattorney-client privilege througks disclosures to Congress, NHTSA, and DOJ.

10



communicéions rather than informatich In re Grand Jury Subpoena Duces Tecum Dated Sept.

15, 1983731 F.2d 1032, 1037 (2d Cir. 1984). Thus, “the privilege does not impede disclosure

of information except to the extent that that disclosure would reeadidential

communications.”ld. And“the fact that certaimformationin [otherwise protected] documents

might ultimately be disclosed” or “that certamformationmight later be disclosed to others”

does natby itself,“create the factual inferentleat thecommunicationsvere not intended to be

confidential at the time they were maded. (emphases added). Were it otherwise, “any

attorney-client communications relating to the preparation of publicly figal documents —

such as court pleadisag— would be unprotected,” which is plainly not the laku.re Grand

Jury Subpoena341 F.3d 331, 336 (4th Cir. 2003ge also In re Feldber@62 F.2d 622, 629

(7th Cir. 1988)noting that “[r]are is the case in which attorraient conversations do htead

to some public disclosureind that, just because a trial is public or a lawyer writes a brief to be

filed with the court, it does not follow that communicatiéastecedent'to the trialand “drafts

of the brief” are unprivilegedYsrand Jury Subpoena Duces Tecum Dated Sept. 15, T983

F.2d at 1037 (holding that the privilege can apply to “drafts of communications thedrsain

of which might eventually be sent to other persons, and as distributed would not be privileged”)
The touchstone of the analysis, therefore, is not whether New GM intended to keep

confidential the results of its investigation, but rather whether it intended to &efgpential the

communications reflected in theterview Materials. Applying that standard here, New kg

established a valid claim to the privilege. Barra may have promised tramsparenatters

relating to safetygeePls.” Opening Br. 14-15), but she did not promise to disclose the

communications reflected in the Interview Materials. Andpdwidpants in thenterviews

themselvesinderstood that their communications were intended to be kept confidential. As

11



Valukas explains in aworn declaration, consistent withpjohnand its progeny, “at the outset
of each interview the interviewing attorney informed the witness that the puoptse
interview was to gather information to assist in providing legal advice to Néwtl@t the
interview was accordingly privileged, that this privilege belonged ww S&1, and that the
witness should keep confidead the matters discussed in the interview.” (Valukas Decl. | 4).
And consistent with those warnings assurances, Jenner and New GM have never shared the
Interview Materials with any government agency or third pary. 1¢/5-8).°

Plaintiffs’ second argument -that the communications reflected in the Interview
Materials were not made for the purpose of obtaining or providing legal assistas@dso
unpersuasivePlaintiffs are certainly correct that the privilege attaches onyhd predminant
purpose of the communication is to render or solicit legal advicere Countyof Erie, 473
F.3d 413, 420 (2d Cir. 2007)urther, it is plainas Plaintiffs arguethat New GM’s purposes in
retaining Jenner and producing the Valukas Report were not exclusively lgbatthe
companysought to identify and correct the problems that resulted in the delayed aachits
address a public relations fiasco by reassuring investors and the puhlicakes safety
seriously. The primary purpose test, however, does not require a showing that obtaining
providing legal advice was ttlemle purpose of an internal investigation or that the

communications at issue “would not have been made ‘but for’ the fact that legal advice wa

5 Based on the interviews, and in order to cooperate with the DOJ investigation, Jenner

attorneys “made oral hypothetical proffers” @fffat certain witnesses might sayhé DOJ were
to speak with them,” a tactic New GM represasatsn accord with typical practice in DOJ
investigations conducted in the Southern District of New York.” (New GM Opening)Br
Plaintiffs make no argument that those oral proffersviich “were not complete or verbatim
recitations of what the witnesses said or of the [Interview Materials]” RdalDecl. § 9% or
the intention to make those oral proffarsiated the attorneglient privilege.

12



sought.” In re Kellogg Brown & Root, In¢.756 F.3d 754, 759 (D.C. Cir. 2014pstead, as the
D.C. Circuit has expressly held, “the primary purpose test, sensibly andiprapaied, cannot
and does not draw a rigid distinction between a legal purpose on the one hand and a business
purpose on the other.Id. at759. “So long as obtaining or providing legal advice was one of the
significant purposes of the internal investigation, the attorney-client gevdeplies, even if
there were also other purposes for the ingasbn .. . .” Id. at 758-59.

To be sure, the D.C. Circuit’s decisiondellogg Brown & Roots not binding on this
Court. Nevertheless, its analysis of the “primary purpose” test as&ppligternal
investigations in the corporate setting@sstent with the Second Circuit’'s analysisGounty
of Erie, where the Court explained (in addressing the privilege as applied to advice by a
government lawyer) that “[the modern lawyer almost invariably advisediarg upon not only
what is permissibléut also what is desirable . . . [T]he privilege of nondisclosure is not lost
merely because relevant nonlegal considerations are expressly stated in aicatronuahich
also includes legal advice473 F.3d at 420 (ternal quotation marks omittedee also idat
421 (“The predominant purpose of a particular document — legal advice, or maty-also be
informed by the overall needs and objectives that animate the client&stdquadvice.”).
More broadly, the D.C. Circuit’s holding is considternth — if not compelled by —the
Supreme Court’s logic iblpjohn. Rare is the case that a troubled corporation will initiate an
internal investigation solely for legal, rather than business, purposes; indeedytheogpect of
legal action against a company necessarily implicates larger concerns abouthany’s
internal procedures and controls, not to mentiobatsom line Accordingly, an attorneghent

privilege that fails to account for the multiple and oftererlapping purposes of intetna

13



investigations would “threaten[] to limit the valuable efforts of corporate ebtm&nsure their
client's compliance with the law.Upjohn, 449 U.S. at 393.

Applying those standards here, the Court finds that New GM has met its burden of
demonstratig that the provision of legal advice was a “primary purpadelenners
investigationand the communications reflected in the Interview Materibkdghefaceof an
alreadylaunched criminal investigation by the D@ad the inevitability otivil litigation, New
GM *“retained Jenner to represent New GM'’s interaatsto provide legal advice to new GM in
a variety of matters relating to the recalls,” including the DOJ investiga{Malukas Decl. 1 2).
“[1]n order to facilitate [that]provision of leghadvice,” Jenneand Valukas conducted the
interviews in question.Id. § 3) And as New GM’submissions make plain, the interviews
havein factbeen used in connection willenner'sepresentation of New GMith respect tdhe
DOJ investigation. See, e.gid. 1 9 (noting that Jenner lawyémally proffered” to
representatives a@he U.S. Attorney’s Office for the Southern District of New Y ottkeir
hypothetical understandings, based on the interviews, of what certain withesseskebusi/
about the facts relatintg the ignition switch recally). Accordingly, regardless of whethidew
GM had other purposes in retaining Jenner, and regardless of whether the Valukagde#por
contained legal as opposed to business advice — a question this Court need not, and does not,
reach— the underlying investigation, atigeinterviews conducteds part of ithad a primary
purpose” of enabling Valukas addnnetto provide New GM with legal advice.

This Court’s decision iillied Irish Banksupon which Plaintiffs principally relgPls.’
Opening Br15-17; Pls.” Resp. Br. 5), does not call for a different resalthat case, the Court
held (applying New York law) that the attorneljent privilege did not protect materials

underlying a repomrepared following an internal investigatioBee240 F.R.D. at 103-05But

14



that holding was based on facts unlike those here. There, the company had hiréairyaon-
— the principal of a consulting firm, touted by the bank as an “eminent person with standing and
expertise in the financial services industr¢’to produce the report, whicthe company
promptlyreleasegublicly. Id. at 100-01. The terms of the consultant’s engagehsshbeen
limited to businesselated matters artthd said nothing @t legal advice See id. And while
the consultanihad in turn,engaged a law firm to “assist” in his investigatimh;, see also idat
105, neither the company nor the law firm “provided any evidence regarding the nmanner
which [the law firm’s] purported legal advice was provided to [the company] . . . or on what
dates,’id. at 101. In fact, “[t]he only document attributable in any form to [the law firnt] tha
was also presented to [the company]” was the final report itself, “whicltpundisly did not
provide legal advice.d. at 104. In this case, by contrast, New @xplicitly engaged Jenner, a
law firm, to provide legal advice, and — whether or not such advice is reflected in the Valukas
Report — there is no dispute thilEnner ham fact pravided legal advice to the company as a
result of its investigationSee also, e.gOrbit One Commc’ns, Inc. v. Numerex Cogb5
F.R.D. 98, 104 (S.D.N.Y. 2008noting that determination of “the precise limits of the attorney
client priilege in the cqoorate conteXtrequires dfact-intensive” analysis).

In short as a threshold matter, New GM Is®wnthat the attorneglient privilege
applies tahe portions of the Interview Materials reflecting communications betweesntand
former New GM employeesd agents and outside counsel.
B. The Attorney Work Product Doctrine

As noted, New GM argues that the Interview Materials are also protectkd bitdrney
work product doctrine. (New GM’s Opening Br. 11-12; New GM'’s Resp. Br. 13-16). Rootect

of attorney work product is based on the notion thas ‘essential that lwyer work with a

15



certain degree of privacy, free from unnecessary intrusion by opposing padidseir counsel.
Proper preparation of a client’s case demands that he assemble informiatrdmatsne

considers to be the relevant from the irrelevant facts, prepare his legaldfawtiplan his

strategy without undue and needless interferenelégckman v. Taylar329 U.S. 495, 510-11

(1947). As the Supreme Court acknowledgeHickman “[t]his work is reflected, of course, in
interviews, statemes, memoranda, correspondence, briefs, mental impressions, personal beliefs,
and countless other tangible and intangible wayd.’at 511. Hickmanhassince been codified

in Rule 26(b)(3) of the Federal Rules of Civil Procedure, which provides that “[o]ijrear

party may not discover documents and tangible things that are prepared in @onicpa

litigation or for trial by or for another party or its representativieed. R. Civ. P. 26(b)(3).

As the Second Circuit has noted, “[n]othing” in Rule 26(b)(3) “states or suggests that
documents prepared ‘in anticipation of litigation” with the purpose of assisting makiag of a
business decision do not fall within its scopé&lhited States v. Adimat34 F.3d 1194, 1198-99
(2d Cir. 1998). Indeed, “a requirement that documents be produced primarily or exgligsivel
assist in litigation in order to be protected is at odds with the text and the policiesafléh
Nowhere does Rule 26(b)(3) state that a document must have been prepatu ttoe conduct
of litigation in order to constitute work product, much Ipamarily or exclusivelyto aid in
litigation. Preparing a document ‘in anticipation of litigation’ is sufficiert” at 1198.
Accordingly, to demonstrate that material is protected by the attorneypnantiact doctrine, a
party need only show that, “in light of the nature of the document and the factuabsitnahe
particular case, the document can fairly be saigdave been prepared or obtaitedause othe
prospect of litigation.”Schaeffler v. United State®2 F. Supp. 3d. 319, 335 (S.D.N.Y. 2014)

(internal quotation marks omitted). Work product protection does not apply to “documents that
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are prepared ithe ordinary course of business or that would have been created in essentially
similar form irrespective of the litigation.Id. (internal quotation marks omitted).

Applying those standards here, Rule 26(b)(3) provides an independent basis foMNew G
to withhold the Interview Materials. The materials at issue were proda@esituation far from
the “ordinary course of business”; the interviews were conductadd-the Interview Materials
were prepared- in light of the pending DOJ investigation and #mgicipationof civil litigation.
(Valukas Decl. 11-3; Millik in Decl.q1 45). Further, in light of the nature of the documents at
issue and the factual situation in this case, it can “fairly be said” that theémiévaterials
would not have beerreated in “essentially similar form” had New GM not been faced with the
inevitability of such litigation.See, e.gln re Woolworth Corp. Sec. Class Action Litiyo. 94-
CV-2217(R0O), 1996 WL 306576, at *3 (S.D.N.Y. June 7, 1996) (noting that when civil and
criminal litigation are virtually certain, “[a]pplying a distinction between ‘apation of
litigation’ and ‘business purposes’ is..artificial, unrealistic, and the line between is .
essentially blurred to oblivion”). Indeed, the interveetiemselves were shaped by the specter
of litigation: All witnesses were informed “that the purpose of the interview§sto gather
information to assist in providing legal advice to New GM,” and the interwesve conducted
with an eye towards the goal of “facilitat[ing] [Jenner’s] provision of llegizice to New GM.”
(Valukas Declf13-4). Interview notes and memoranda produced in the course of similar
internal investigations have long been considered classic attorney work pr8dace.g.

William A. Gross Constr., Assoc., Inc. v. Am. Mfrs. Mut. Ins.Z6@. F.R.D. 354, 362 (S.D.N.Y.
2009);In re Cardinal Health, Inc. Sec. LitigNo. C2-04-575 (RPP), 2007 WL 495150, at *5

(S.D.N.Y. Jan. 26, 2007). There is no basis to reach a different conclusion here.
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That does not end the analysis, however, as the protections afforded by thg attokne
product doctrine are not absolute. Instead, a party may obtain “fact” work proddshows
that it has substantial need for the materials to pegpmcase and cannot, without undue
hardship, obtain their substantial equivalent by other miedred. R. Civ. P. 26(b)(3)(if.
Plaintiffs here cannot make that showing as to the Interview Matasasvholegiven the vast
amount of materials that New GM has produced or will be producing and giviacthieat
Plaintiffs are free to depose the witnesses whom the Jenner attorneysweeras part of the
Valukas investigationSee Hickman329 U.S. at 513 (noting thatirect interviews withthe
witnesses themselves all serve to reveal the facts in [the attorney’s|spmsdeshe fullest
possible extent consistent with public policysge also, e.gGucci Am. Inc. v. Guess?, Inc.
271 F.R.D. 58, 80 (S.D.N.Y. 2010)No substantial need exists wharearty can obtain the
information it seeks through discovery devices such as interrogatodeposition testimony).”
Accordingly, Plaintiffs’ request for the Interview Materials is deroa the indepndent ground
that it constitutes attorney work product. That denial, however, is without prejadiog future
application (after conferring with counsel for New GM) for particular metein the event that
a witnesswvho was interviewed by the Valuk#&eanproves to be unavailable for depositasa
result of death, invocation of the Fifth Amendment privilege agagifstrecrimination, or

otherwise. And to facilitate any such application, New GM is ordered to disalib& two

6 By contrast, “opinion” work product is subject to heightened protection; it is not subject

to disclosure absent, “at a minimum . . . a highly persuasive showing of rieed. Grand Jury
Proceedings219 F.3d 175, 192 (2d Cir. 2000) (internal quotation marks omitted). Although
New GM argues that some of the Interview Materials contain opinion work pridestGM’s
Opening Br. 18-19 the Court need not reach that question at this juncture.
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weeks, the nameg all withesses who were interviewed by the Valukas team but not mentioned
by name in the Valukas Report itsele€¢Dec. 15, 2014 Hr'g Trat8:2-10:21).
C. Waiver

Finally, the Court turns to the question of whether New GM waived the protections of
either the attorneglient privilege or the attorney work product doctrineas-to which New GM
also bears the burden of pro@ege.g, United States v. Int’l Bhd. of Teamsters, Chauffeurs,
Warehousemen & Helpers of Am., AELO, 119 F.3d 210, 214 (2d Cir. 199Denney v.
Jenkens & Gilchrist362 F. Supp. 2d 407, 412 (S.D.N.Y. 2004). Rule 502 of the Federal Rules
of Evidence, titled “AttorneyGlient Privilege and WorlProduct; Limitations on Waiver,”
provides that “when [a] disclosure is made in a federal proceeding or to a fdtieeabio
agency and waives the attorngient privilege or workproduct protection, the waiver extends
to an undisclosed communication or information in a federal or state proceeting (1) the
waiver is intentional; (2) the disclosed and undisclosed communications or inforroaticern
the same subject mattemd (3) they ought in fairness to be considered together.” Fed. R. Evid.
502(a) (emphases added). As the Advisory Committee Notes state, the Rule — arz@d&d i
— “provides that a voluntary disclosure in a federal proceeding or to a federalosfigency
. .. generally results in a waivenly of the communication or information disclosed.” Fed. R.
Evid. 502, Committee Notes (emphasis added). In particular, such disclosure nessibject
matter waiver of undisclosed materials only in those “unusual situations in whicbsi
requires a further disclosure of related, protected information, in order to preedattase and
misleading presentation of evidence to the disadvantage of the adveigary.”

Significantly, although the parties discuss the common law of waiver in theiorarda

of law (seeNew GM’s pening Br. 15-16; Pls.” Opening Br. 17-20), both sides agree that the
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waiver analysis is controlled by Rule 502. ((Pls.” Opening Br. 17-20; Pls.” Resp-9Bsee
Dec. 15, 2014 Hr'g Transcript at 14:16-15:12). After all, New GM provided the ValukastRep
to CongressDOJ, and NHTSA— “federal office[s] or agenc[ies}— and has since disclosed
the Report in this MDL — a “federal proceeding.” Applying Rule 502, there is ns tmasi
conclude that New GM waived either attorrehient privilege or the attmey work product
doctrine with respect to documents that New GM has withhetthmely,the Interview
Materials. Specifically, as New GM has shown, the company-has of today’s date-
“neither offensively used the Valukas Report in litigation nor nedelective or misleading
presentation that is unfair to adversaries in this litigation, or any otheew (BZM’s Resp. Br.
11;see alsdNew GM’s Opening Br7 & n.3). Additionally, New GM has produced, or soon
will produce, millions of pages of documents, including many that would otherwise begadile
(pursuant to the Court’s Rule 502(d) Order). B®-2543 Docket No. 404). Put simply, this
case does not present the unusual and rare circumstances in which fairness agqdicial
finding of waiver with respect to related, protected information.
D. Plaintiffs’ Other Requests

Separate and apart from the Interview Materials, Plaintiffs seeks[bfithndex
evidencing all documents or information provided to Anton Valukas and/or Jenner & Blbck wit
respect to investigation into the GM ignition switch recalls” and “[c]opiedl bbad drives of
documents that were gathered in connection with the investigation of GM and theaoepet
the Valukas Report encompassing the 23 TB of data and 41 million documents refargheed i
Valukas Report.” (Pls.” Opening Br. 13). Substantially for the reasons argideMb&M in its
responsive memorandum of law (New GM’s Resp. Br. 16-17), the Court denies those requests

Plaintiffs have not argued — nor, likely, could theythat the production of those materials is
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“reasonably calculated to lead to the discovery of admissible evidence.” Fed. R. Civ
26(b)(1). Moreover, in light of the extensive — indeed, vast — universe of documents that New
GM has disclosed or will be disclosing in the coming months, the discovery soughiriyf®la
is “unreasonably cumulative or duplicative.” Fed. R. Civ. P. 26(b)(2)(C)(i). Acuglsdi
Plaintiffs’ requests for those additional materials are DENIED.
CONCLUSION

For the foregoing reasons, the Court agrees with New GM that the Intdvatasials
are protected by both the attorney-client privilege and the attorney work produttalothe
Court acknowledges th#tat ruling deprives Plaintiffs of material thratght be helpful in the
preparation of their cases. In reality, however, it “pBtaintiffs] in no worse position than if
thecommunications had never taken pladépjohn 449 U.S. at 395, as Plaintiffs themselves
are free to question the witnesses who were interviewed by the Valukas teaeavédpin the
memorable words of Justice Robert Jacksonjs¢dlery was hardly intended to enable a
learned profession to perform its functions . . . on wits borrowed freradtrersary.”Hickman
329 U.S. at 516 (Jackson, J., concurring). And, in the final analysis, the cost of withholding the
materials is outweighed by the benefits to societentourag[ing]full and frank
communication between attorneys ahélit clierts and thereby promot[ing] broader public
interests in the observance of law and thmiadstration of justice” Swidler & Berlin v. United

States 524 U.S. 399, 403 (1998) (quotibigpjohn, 449 U.S. at 389).
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Accordingly, and for the reasons explainedwah) Plaintiffs’ application to compel
disclosure of the Interview Materials and other items is DENIED, exceptlévaiGM is
ordered to discloseyithin two weeks the names of all witnesses who were interviewed by
Valukas and his colleagues but not mentioned by name in the Valukas Report itself.

SO ORDERED.

Date: January 15, 2015 d& Z __%./—

New York, New York fESSE M-FURMAN

nited States District Judge
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