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JESSE M. FURMAN, United States District Judge:

In 2014, author Michael Lewis published a bestselling book tilash BoysA Wall
Street Revolin which he argued that “higliequency traders” have been able to gain an unfair
advantage in the stock market, in part because stock exchanges andtlsirkpalternative
venues for trading stocks have enabled those traders to obtain and trade on market data faster
than other investors. A litany of lawsuits followed in short succession, assetiags theories
of liability. Seee.g, Lanier v. BATS Exchange, Ine- F. Supp. 3d —, No. 1&V-3745
(KBF), 2015 WL 1914446 (S.D.N.Y. Apr. 28, 2015) (stkterclaims against various stock
exchanges)Strougo v. Barclays PLG—F. Supp. 3d —, No. 1&V-5797 (SAS)2015 WL
1883201 (S.D.N.Y. Apr. 24, 2015) (investor suit against the operator of a major dark pool);
People ex rel. Schneiderman v. Barclays Capital, lhdN.Y.S.3d 910 (N.Y. Sup. Ct. 2015)
(statelaw claims against the operator of a major dark pool). This multidibtigettion
(“MDL") proceeding involves a group of cases in that litanyfolmr cases, originally filed in
this District, various investors (collectively, the “SDNY Plaintiffs”) brifgims under the
Securities Exchange Act of 1934 (“the Exchange Adi®)U.S.C. § 78at seq. against seven
stock exchanges- BATS Global Markets, Inc., Chicago Stock Exchange, Inc., Direct Edge

ECN, LLC, the NASDAQ StocMarketLLC, NASDAQ OMX BX, Inc., New York Stock
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Exchange, LLC, and NYSE Arca, Inc. (collectively, “tBechanges”}— as well as Barclays
PLC and Barclay€apital Inc.(collectively, “Barclays”), a major financial institution and the
subsidiary that operates its “dark pool.” In a fifth actibocket Numbed5-CV-168,filed in
theUnited States District Court for tli@entralDistrict of California and later consolittl here
by the Judicial Panel on Multidistrict Litigatigthe “JPML"), Plaintiff Great Pacific Securities
(“Great Pacific”) sues Barclays alleging violations of California state law.

Now pending are three motions by Defendants, largely pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedure, to dismiss the claims of Plaintiffs in all fies ¢asllectively,
“Plaintiffs”). Significantly, the motionslo not call upon the Court to wade into the larger public
debats regarding higtirequency trading or the fairness of the U.S. stock markets more
generally. That is, Lewis’s book may well highlight inequities in the straaif the Nation’s
financial system and the desirability for, or necessity of, reform. Fordisepart, however,
those questions are not for the courts, but for commentators, private angubdimentities
(including the stock exchanges), and the political branches of government, wiaislPlaintiffs
themselves observe- have alreadyaken up the issueSéeSecond Consol. Am. Compl.
Violation Federal Securities Laws (3V-2811, Docket No. 252'SAC”) 11280-89(describing
investigations related to highequency trading by the United States Congress, the Federal
Bureau of Investigation, the Department of Justice, therGmatity Futures Trading
Commission, and the Securities and Exchange Commisgiom)Class Action Compl. (1&V-
168, Docket No. 30) (“Am. Compl.”) 1 5 (describing actions taken by the New York Attorney
Generd)l). More to the point, the only question for this Court on these motiaviseither the
Complaints in these cases are legally sufficient to survive Defendantsnsiodipplying well-

estdlished precedent from thénited StateSupreme Court, thenited State€ourt of Appeals



for the Second Circuit, and the California Supreme Court, the Court is compelled to conclude
that they are not. Accordingly, and for the reasons stated below, Defendants’ rteodiisnsiss
are grantedalthough Great Pacific is granted leave to amend its complaint@\V/1568.
BACKGROUND

Generally, in considering a Rule 12(b)(6dtion a courtis limited to the facts alleged in
the complaint angs required to accept those facts as tr8ee, e.gLaFaro v. N.Y.
Cardiothoracic Grp., PLLC570 F.3d 471, 475 (2d Cir. 2009). A court may, however, consider
documents attached to the complaint, stateisior documents incorporated into the complaint
by reference, matters of which judicial notice may be taken, public recadidpauments that
the plaintiff either possessed or knew about, and relied upon, in bringingseite.q.
Kleinman v. Elan Corp.706 F.3d 145, 152 (2d Cir. 2018hambers v. Time Warner, In282
F.3d 147, 153 (2d Cir. 2002). Thuke following facts are taken from the relev&omplaints,
exhibits attached thereto, and documents of which the Court may take judicial notice.
A. The Creation of the National Market System

Prior to 1975, th&).S.stock market was fragmented among several stock exchanges.
(SACT 4344). In general, investorseeking to purchase a stock on a particular exchange
interacted only with investomsotrading on that exchange, and stocks were often traded at
different prices on different exchange&eéd. 1 43). In 1975, Congress amended the
Exchange Act to, among other things, give the Securities and Exchange Comm&s(©1) (
authority to issueules that would stitch the disparate exchanges into a single national market.
SeePub. L.No. 94-29, § 7, 89 Stat. 11dgdified atl5 U.S.C. 8§ 78k-1(SAC 44). Since those
amendments, the SEC has enacted a host of reguladi@uigll Congress’s sion of a unified

national stock market. In 2005, tlrosieasures were consolidated into a rule known as



“Regulation NMS” [NMS” being short for hational market systéin which, among other
things, requires exchanges to produce national market systasn(fheMS Plans”) to facilitate
the development and operationaafational market for securitieSeeExchange Act Release
No. 34-51808, 70 Fed. Reg. 37,496 (June 29, 2005) (“Regulation NMS”); 17 C.F.R.

§ 242.603(b). (SAC 1 46; Mem. Law Supp. Exchanges’ Mot. To Dismiss Second Gansol.
Compl. Pursuant Fed. R. Civ. P. 12(b)(1) and 12(b)(6)MD42589, Docket No. 8)
(“Exchanges’ Mem.”8-9). Pursuant to its NMS Plan, exchangenust transmit realime
information regarding transactions on that exchdagecentralized entitfthe“Processor”) that
then consolidates theformation intoasingle, unified data feg@r “consolidated feed”)See
17 C.F.R. 88 242.601-602.

A consolidated feed includes information on (1) the price at which the latest salehof
stock traded on the exchanges occurred, the size of that sale, and the exchange ibtoakic
place; (2) the current highest bid and lowest offer for each stock traded owmhlaages, along
with the number of shares available at those prices; and (3) the “national best bicghadroff
“NBBO,” which are the highest bid and lowest offer currently available acrosg eddhanges
and the exchanga exchangeen which those prices are availabtgee NetCoalition v. SEC
615 F.3d 525, 529 (D.C. Cir. 2018@yperseded by statute on other groymdisdd+rank Wall
Street Reform and Consumer Protection Act, Pub. L. No. 111-203, 124 Stat. 137642010),
recognized in NetCoaltion v. SET15 F.3d 342 (D.C. Cir. 2013eealso17 C.F.R.

§ 242.600(b)(13). Regulation NMS also requires that exchanges and brokers immectely a
the most competitive offer for a particular stock when matching a buyeetiea-s meaning
that, in theory, the NBBO for a particular stock is the price at which that stocldshade. See

Regulation NMS, 70 Fed. Reg. at 37,501-02AC { 48). The consolidated feed effectively



transforms the disparate exchanges into a single national market. Afteaal},gven point, an
entity seeking to trade a stoskould be ald to identify the best available price on any of the
registered exchanges and send its order to that exchange for execution. Intthedoager
matters if that entity is located on Wall Streetile the best available f&fr is from a party in
Chicag.
B. The Rise of HighFrequency Trading

In 1998, in response to the growth of trading over electronic platfanch®ther
emerging technologieshe SEC authorized electronic platforms to register as national
exchangesSeeRegulation of Exchanges aAdternative Trading Systems, SEC Release No.
34-40760, 63 Fed. Reg. 70844 (Dec. 22, 1998) (“Regulation ATi8'the nearly two decades
since then, and especially since the SEC enacted Regulation NMS, the stock maekets hav
witnessed a dramatic rise inghifrequency trading"HFT”) . (SAC 1166-69). Although there
is nodefinitive definition of what constitutes HFT, the term generally refers to the practice of
using computer-driven algorithms to rapidly move in and out of stock positions, making money
by arbitraging small differences in stock pricesoften across different exchangesrather than
by holding the stocks for an appreciable period of tisee, e.g.Strougo v. Barclays PLGC—
F. Supp. 3d —, No. 1&V-5797 (SAS), 2015 WL 1883201, at *2 (S.D.N.Y. Apr. 24, 2015).
(AccordSAC 1166, 69). To enable them to engage in that arbitrage, high-frequency traders put
a premium on the ability to reapidly to information regarding the U.S. stock markate
Strougg 2015 WL 1883201, at *2Theyemgdoy a number of strategies (the specifics of which
are not relevant hered]l of which depend on the ability to process and respond to market
information more quickly than other users on the Exchandggese, €.9.SAC {1237-56). In the

early 2000sfirmsemployingHFT strategies (“HFT firms”) were responsible farly about 10%



of the orders placed on the Exchanged. 1 68). Todayby contrastthey make up nearly three
guarters of the Exchanges’ trading volumiel. { 66.

The effects of HFTon the stock market are tiseibject of some controversy. Some
commentators and, at points, the SEC, tsated that HFT firms have a positive effect on the
market by creating significant amounts of liquidity, thereby permitting the @histock maket
to operate more efficiently anokenefitting ordinarynvestors including Plaintiffg. See, .,
Regulation NMS, 70 Fed. Reg. at 37,500 (“Short-term traders clearly provide valgalaliyl
to the market.”).Others have sharply criticizéde HFT firms’trading practices. Chief among
their criticisms— and ondhat Plaintiffs forcefully adopt in their filings before the Courtis
that the HFT firms use the speed at which they are capable of trading to iteatifgding
strategies being pursued by ordinary investors and react in a mannerdbawialinary
investors to trade at a less advantageous itlethe HFT firmtaking as profit a portion of the
“delta” — that is,the difference between the price at which the ordinary investor would have
traded andhe priceat which it actually traded as a result of the HFT firm’s actions. For that
reason, opponents of HFT, including Plaintiffs, often describe them as “predattigXiot
trading strategiesMore specifically and as discussed furthezlbw, Plaintiffsallegethat
Defendants have provided the ingredients necessary for HFT firms to ettesupeedatory
trading strategies and therebyabled the HFT firms to exploit ordinary that is,nonHFT —
investors. (SAC 1 71-72). ltis to #®Defendnts that the Court now turns.

C. The Exchanges

The primary Defendants in this casethe Exchanges- areall selfregulatory

organizations (“SROs”) within the meaning of the Exchange Aeel5 U.S.C. §8c(a)(26)

(defining SRO). (SAC 11 283). They are registered with the SpGrsuant to Section 6(a) of



the Exchange Actand they have developed and opepddforns on whichan entityseeking to
purchase a stock can be matched with an entity seeking tbatdedbme stockSeel5 U.S.C.

8 7&; id. 8 78ca)(1). SROsare private entities that exercise regulatory authority delegated to
them by the SEC, subject to “extensive” SEC regulatee@eLanier, 2015 WL 1914446, at *8;
see alsdL Capital Grp., LLC v. Nasdaq Stock Mkt., |i09 F.3d93, 95 (2d Cir.

2005) (explainingnSRO’s regulatory authority)The Exchangs remain SROs even though
theyare now for-profit corporations, a status that the SEC authorized in $8@Regulation
ATS, 63 Fed. Reg. at 70882-83@pmestic Sec., Inc. v. SEE33 F.3d 239, 243 (D.C. Cir. 2003)
(discussing Regulation ATS). (SAC { 290).

The Exchanges malk®mmissios off the trades placed on their platformmeaning that
the numbenpf orders that are executed onkEachange has a significant bearing on that
Exchange’s revenue(Seed. 1 49). Accordinglythe SDNY Plaintiffs allege (and it is hard to
dispute) that each Exchange hasraentive to attract as much trading activity as possil8ee (
e.g, id. 1 4, 139).The SDNY Plaintiffs argue that thiscentive has led the Exchanges astray
and thatjn their zeal to attract trading activity, the Exchanges have rigged theietmankavor
of the HFT firms, which, as noted, now make up the majority of trading in the U.S. sholetm
(Id. 1 66). Thre feature®f the Exchanges’ operatioase relevanbere!

The first featurenvolves the Exchanges’ provision of “enhanced” or “proprietary” data

feeds. These data feeds contain much of the same information that theng&sheansmit to the

! In their papers, the SDNY Plaintiféscuss a fourth feature: the Exchanges’ alleged use

of the“maker/taker model— through which an Exchange charges a fee to an entity that “takes”
liquidity (i.e., thatbuysa stock andpaysa rebate to an entity thahakes” liquidity (.e., that

sells thestock. (SAC 11 491, 134-35). At oral argument, however, the SDNY Plaintiffs
clarified that their claims are not based on the alleged use of the maker/taker (dodel18,

2015 Tr. (Docket No. 46) 30)Accordingly, the Courdeems the SDNY Plaintiffs to have
abandoned any claims based on the maker/taker model and need not discuss thethrerdel



Processor for inclusion in the consolidated feed, although in some instiagygalso provide
additional or more detailed information regarding trading activity on the exchaigdef 126).

In addition, the data in the proprietdegeds are transmitted directly from Brchange to the
proprietary feed’s subscriberdd( 118). SeeExchange Act Release No.-84857, 2012 WL
4044880, at *2 (Sept. 14, 2012). By regulatithve, Exchanges are not permitted to transmit the
information in the proprietary feed any earlier thanytt@nsmit thanformation tothe Processor
for integraton into the consolidated feeeeExchange Act Release No.-84857, 2012 WL
4044880at*8 (requiringthe Exchangew take “reasonable steps to ensurethat. . .data
relating to current begiriced quotations and trades through proprietary feeds [are released] no
sooner than . . . data [sent] to the . . . Processor” for integration into the consolidate@&dted).
becausé¢he proprietary feed is transmitted diredtigm an exchangt a subscriber, and does
not have to be integrated with information from other exchanges, it is typichligred to
subscribers before ttEamenformationis transmitted via theonsolidated feed. Gf. SAC

1 118). Applications to establish proprietary feeds are reviewed by the SEC, an€thasSE
appoved various such applicationSee, e.g.Exchange Act Release No.-38606, 74 Fed.

Reg. 13,293 (Mar. 26, 2009). In faPlaintiffs do not appear to dispute that the proprietary
feeds at issue in this case were approved by the SEC.

The second practice or feature at issue involves allowingfhegiuency traders the
optionof installing their servers at, or extremely close to, the servers used to operate the
Exchange. (SAC 1108). This practice, known as “¢ocation” has the effect of shaving
fractions of a second off the time it takes for a trader’s server to intethdhe Exchange’s
servers. I@d. § 108-10). As with th proprietary feeds, applications are reviewed by the, 8&€

the SEC has found such applications consistent with the Exchang&detixchange Act



Release No. 382961, 75 Fed. Reg. 59,299 (Sept. 27, 2010). Again, Plaintiffs do not appear to
dispute tlat the celocations at issue in this case were approved by the SEC.

The third and finafeature at issue in this casethe Exchanges’ creation of “hundreds”
of complex order types. (SAC | 142). An order type is a “preprogrammed comirthatl[]
“tradersuse to tell exchangehow to handle their bids attteir offers to sell” stocks. Id.
1 136). An example of a simple order type might be a command thartefshange to buy a
stock at the prevailing market price, whatettenay be. More complex ader types require an
exchange to do things to the order based on different scena®esd. {1 152-206 (discussing
examples of complex order typesfor example, the SDNY Plaintiffs describe “hidafq-]
light” orders, which allow traders to place orders that remain hiddee.they do not appear
asbids or offers on the individual exchangeurtil a stock reaches a particular price, at which
point the orders “light” and jump the queue of investors waiting to trdde{{(152-56).
Unlike more traditional “limit” orders generally used by ordinary investors¢hivpermit traders
to buy or sell a stock below or above a particular price, but can lose their plaeeondér queue
when the market shifts, the hidadlight orders appear only whenstock reaches a particular
price, thereby ensuring that the tratteatplaces a hidandlight order is always at the front of
the order queuenablingthe tradetto trade ahead of ordinary investors. Plaintiffs contend that
the Exchanges designdtese compleorder types, including the hideidlight order types, in
“backroom” negotiations with their beldFT clients and that they did so, not to promote the
efficient operation of Exchanges, but rather to attmamte ordes. (d. 11140, 148).
D. Barclays and the Barclay%s Dark Pool

Regulation NMS also contributed to the development of a series of alternating tra

venues known as “dark poolsli contrast to the “lit” Exchanges- i.e., those that are required



by to SEC to publish the best bid and offer available via the consolidated feed — dark pools are
not required to publish transaction information until atiter transaction closes, hence the reason
they are called “dark” poals(ld. 1155-56). In theory, dark pools make it easier foaderto
purchase or sell large quantitigfsstockwithout moving the market or otherwise alerting other
traderso itsplans. [d. 1 57, 60; Am. Compl. § 19). Regulation NMS permitted investors to
bypass the Exchanges and execute sada dark pool when the dark pool offered a more
favorable price.(Id. § 20). The ability to compete with the Exchanges on price evidently created
a significant opportunity for dark pools to increase trading volume and, as a resuliereve
Barclays, like most major financial institutions, operates a dark pool, known eddEa
LX.” (ld. 11257, 259). As with the Exchang@&sarclays’s dark pool generates revenue based
large parbn the volumef trading. (SDNY PIs.” Mem. 13). And as with the Exchanges, HFT
firms provide a significant source of potential trading volume andetbes, revenue for
Barclays LX (Lead Pls.” Omnibus Mem. Law Opp’n Defs.” Mots. To Dismiss NI3-2589,
Docket No. 26) (SDNY PlIs.” Mem?) 13; SAC 1 59). Plaintiffs contend that, by providing
proprietary feeds and docation serviceat priceshat only HFT firms could affordBarclays
set out to capture this trading volume by rigging its dark pool in favor of the HFS. fi@ee,
e.g, id. § 275;SDNY Pls.” Mem. 14). Apparently recognizing that ordinary inveshoight
refuse to trade in a dark pool rigged in favor of “predatory” HFT firms, howBagcjays also
marketed its dark pool to ordinary investors as a “safe” place for them to titdeevy little
aggressive HFT trading. (SAC 1 268-A4n. Compl. 11 4, 32, 34-35). Additionallgarclays
introduced a service called Liquidity Profiling, through whigdrclays categorizefirms using
the dark pool as either aggressive, neutral, or passive, aneéazvesethe option to prevent

entities with certain ratirgfrom trading against it(SAC 270; Am. Compl., Ex. A at 8-30
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Thus, in theoryliquidity Profiling allowed investors tavoid interacting with the most
aggressive HFT firmi the dark pool (SAC 11269-70;Am. Compl.{ 37). The combined
effect of these actions, according to Plaintiffs, was that Barclayspnesented its dark pool as
a safeplace to trade, even as it operated the dark pool in a manner that permitted HH® firm
exploit Plaintiffs.
LEGAL STANDARDS

In evaluating a motion to dismiss pursuant to Rule 12(b)(6), a court must accegtisall fa
set forth in the complaint as true and draw all reasonable inferences in théf'gléantr. See,
e.g, Burch v. Pioneer Credit Recovery, In§51 F.3d 122, 124 (2d Cir. 2008) (per curiam).
Significantly, however, the Supreme Court has made clear that a court shouldepbhace
factud matter or “conclusory statements” set forth in a complaint as 8ae.Ashcroft v. Igbal
556 U.S. 662, 686 (2009). Instead, a court must follow astep-approach in assessing the
sufficiency of a complaint in the face of a Rule 12(b)(6) moti®ae idat 68081. First, the
court must distinguish between facts, on the one hand, and “mere conclusory stateniegas
conclusions on the other hand; whereas the former are entitled to the presumptidm thietrut
latter are not and must be disregard8ee d. at 67879. Second, the court must “consider the
factual allegations in [tHecomplaint to determine if they plausibly suggest an entitlement to
relief.” 1d. at 681. A claim is facially plausible “when the plaintiff pleads factual comemnt
allows the court to draw the reasonable inference that the defendant is liabkerfostonduct
alleged.” Id. at 678 (citingBell Atl. Corp.v. Twombly550 U.S. 544, 556 (20)7 A plaintiff
must show “more than a sheer possibility that a defendant acted unlawtullgfid cannot rely

on mere “labels and conclusions” to support a cldwombly 550 U.S. at 555. If the plaintiff's
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pleadings “have not nudged [his or her] claims across the line from conceivable tblejausi
[the] complaint must be dismissedd. at 570.
THE SDNY PLAINTIFFS’ CLAIMS AGAINST THE EXCHANGES

The SDNY Plaintiffs corégnd that the Exchangemlated the Exchange Act by engaging
in a manipulative scheme in which they enabled HFT firms to exploit ordinaryonsydsading
on the Exchanges in return for which the HFT firms directed their considerabieyteactivity
to the Exchanges. (SDNY PIs.” Mem8Y- The essence of the allegaxdheme is as follows.
Motivated by the need to increase trading volume, and therefore revenue, @mizregdhat
the HFT firms represented a largeand growing— share of total trading volume, the
Exchanges began “catering” their business operations to the needs of therhb=T(fIr at 6-7).
Specifically, hey began offering products, such as proprietary feeds and co-location, whose
primary value was tohgve minute fractions of a secooif the time ittakesto receive and
respond to information from the Exchangelsl. 4t8-10). Suclservicesare valuableonly to
HFT firms, asonly they stando profit from very small decreases in the time@akesto respond
to information regarithg activity on the Exchangeist anycase, the Exchanges priced the
services at such “exorbitantly high” rates that they wayghwhile only for HFT firms and thus
“de factd limited to those firms. Ifl. at8-10, 34). In addition, Plaintiffs contendaththe
Exchanges worked with HFT firms to design order types that would allotsetthers to further
exploit their speed advantage over ordinary investdds.af10-11). Making matters worsehe
Exchanges either did not disclose many of these order types to ordinary seestarketed
them exclusively ttHFT firms, so that the ordinary investors were unaware of their existence.

(See idat11-12).
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Through these actions, the Exchanges enabled the HFT firms to amass a sigpéea
advantage oveordinary investors and to employ trading strategies that explbié¢speed
advantage to the detriment of ordinary investors. The SAC details the varitegissrthat
HFT firmsusedto exploit Plaintiffs as a result of this schenTée specifics bthosestrategies
are not relevant here. Inste#@dsuffices to say that each of the strategies depended on the HFT
firms’ ability to recognize Plaintiffs’ trading behavior and, in a fractioa second, react to that
behavior in a manner that permittthe HFT firms to trade ahead of Plaintiffs, thereby making a
small profit and causinBlaintiffs to trade aless favorable pricethan they would have
otherwise. (SAC 1237-251). In enabling the HFT firms to exée those strategiethie SDNY
Plaintiffs allegethe Exchanges’ actions “rigged fhenarkets in favor of HFT firm% (SDNY
Pls.” Mem. 7).

A. Subject-Matter Jurisdiction

As a threshold matter, the Court must briefly address the Exchanges’ arghat¢hé
Court lacks subjeatatter jurisdiction over the SDNY Plaintiff's claimSee Steel Co. v.
Citizens for a Better Eny'623 U.S. 83, 93-102 (1998) (holding that the ©€aoway not assume
subjectmatter jurisdiction and resolve a case on the meritee Exchanges contend that the
Court lacks subjeatatter jurisdiction because the Exchange Act creates a comprehensive
regulatory scheme pursuant to which claims based on actions by the Exchandas must
presented first to the SEC, with any appeal of the SEC’s decision goingydicettté Court of
Appeals. (Exchanges’ Mem.-P4). That argument, however, is unpersuasive. The SDNY
Plaintiffs allegethat the Exchanges opged their business in a manner that ran afoul of the
federal securities laws, violations of which are typically redressable irafedistrict court. Put

simply, the questionf whether Section 10(b) reaches the Exchanges’ conduct goes to the merits
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of the SDNYPIlaintiffs’ claims and does not implicate the Court’s authority to hear tlee Cds
Morrison v. Nat’l Australia Bank Ltgd561 U.S. 247, 254 (2010) (holding that the question of
“what conduct 8L0(b) reaches” is ‘aneritsquestion,” not one thaoes to subjeanatter
jurisdiction).

The casesipon whichthe Exchangesely do notcall for a contrary conclusionFirst, the
Exchanges rely on cases involving questions of preemption. (Reply Mem. Law Supp.
Exchanges’ MatTo Dismiss Second Consol. Am. Compl. Pursuant Fed. R. Civ. P.. 12(b)(1) and
12(b)(6) (14MD-2589, Docket No. 28) Exchanges’ Reply Mem.’3 (citing,e.g, Lanier, 2015
WL 1914446, at *10)). The questionwhether the “structure of the Exchange Act” displaces
claims under Sectio10(b), howevelis an issue gpreclusion not preemption, as it involves the
interaction of different provisions of federal laBee POM Wonderful LLC v. Coca-Cola Co.
134 S. Ct. 2228, 2236 (2014). Second, the Brgk<ite cases in which a party sappealing
from a decision by the SECSdéeExchanges’ Mem. 223). In those case$fiowever, Congress
expressly vested subjeetatter jurisdiction in the federal courts of appetisreby deprivinghe
district courts of authorityo act (Seed. (citing, e.g, Altman v. SEC687 F.3d 44, 45-46 (2d
Cir. 2019 (per curian))). Here, there is no comparalpivision. Thus, in the final analysis,
whether or not the Exchanges’ arguments have merit, they are better understgadassr
about administrative exhaustion or primary jurisdiction insofar as they arespceon the
theory that the executive branch is more competent to address the claime.gbéessLe.g.
Fowlkes v. Ironworkers Local 4090 F.3d 378, 384 (2d Cir. 2015) (explaining tha
administrativeexhaustion requiremengive[s] the administrative agency the opportunity to
investigate, mediate, and take remedial act{amternal qutation marks omitted)eforecourt

intervention); Ellis v. Tribune Television Co443 F.3d 71, 81 (2d Cir. 2006) (describing the
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doctrine of primary jurisdiction and its role in “promoting proper relationships leetie
courts and administrative agencies charged with particular regulatory’ dgtieing United
States v. W. Pac. R,B52 U.S. 59, 63 (1956)). In either case, they do not implicate the Court’s
subjectmatter jurisdictionsee, e.g.Fowlkes 790 F.3cdat 385 (“[W]hether [the plaintiff]
properly exhausted his claims . . . has no bearing on the subject matter jurisdidieDtict
Court.”); S. New England Tel. G624 F.3d at 136 (“[Pimaryjurisdiction, despite its name, is
not related to theubjectmatterjurisdiction of the district court over the underlying action
... )), so the Court may proceed to consideratiothefSDNY Plaintiffs’ claims on the merifs.
B. Absolute Immunity

Next, the Exchanges argue thaten if the Court has jurisdiction, Plaintiffs’ claims are
barred by the doctrine of absolute immunit§geéExchanges’ Mem. 286). It is well
establishedtha an SRO and its officers are entitled to absolute immunity from private damage
suits in connection with the discharge of their regulatory responsibilit&sridard Inv.
Chartered, Inc. v. Nat'l Ass’n of Sec. Dealers, 1687 F.3d 112, 115 (2d Cir. 2011) (quoting
DL CapitalGrp., 409 F.3d at 96). That is because the Exchanges “perform[] a variety of
regulatory functions that would, in other circumstances, be performed by the SBGgency
[that] is accorded sovereign immunity from all suits fomeypdamages.'DL Capital Grp., 409

F.3d at 97. Thus, “in light of [the Exchanges’] special status and connection to thetl8&/C,”

2 The Second Circuit’'s decisionDi. Capital Groupreinforces the Court’s conclusion

that the Exchanges’ argument does not implicate the Court’s sutgeter jurisdiction. In that

case, the defendant exchange moved to dismiss the complaint on the ground that ififvgodaint

not exhausted its remediesfore the SECSee409 F.3d at 96. Both the district court and the

Court of Appeals, however, decided the case on other grounds — which they would not have had
the luxury to do if the question of exhaustion implicated sulmjedter jurisdiction.
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are, “out of fairness|,] ... accorded full immunity from suits for money damages” when taking
action pursuant to this sgal status.ld. (internal quotation marks omitted).

As in other contexts, absolute immunity provides an SRO with “protection not only from
liability, but also from the burdens of litigation, including discovery, and should be ‘resatived
the earliest pssible stage in litigation.”In re Facebook, Inc., IPO Sec.[8erivative Litg., 986
F. Supp. 2d 428, 448, 452 (S.D.N.Y. 2013) (quottumter v. Bryant502 U.S. 224, 227 (1991),
and citing other cases). The party seekirad protectiorbears the burden of establishing its
entitlement to absolute immunitysee, e.gD’Alessio v. NY. Stock Exch., Inc258 F.3d 93, 104
(2d Cir. 2001). Suchmmunity “is of a rare and exceptional charact&tdndard Inv. Chartered
637 F.3d at 11%internal quotation marks omittedgndmusttherefore be evaluated on a case
by-case basisee, e.g.DL CapitalGrp., 409 F.3d at 97, using a functional test that examines the
“nature of the function performédrorrester v. White484 U.S. 219, 229 (1988%pecifically,
an SRO “is entitled to immunity from suit when it engages in conduct consistinth&iquasi-
governmental powers delegated to it pursuant to the Exchange Act and the regulatioresand rul
promulgated thereunder.’DL Capital Grp., 409 F3d at 97 (quotind’Alessiq 258 F.3d at
106). Or put another way, “so long as the ‘alleged misconduct falls within the scope of the
guasi-governmental powers delegated to the [exchange],” absolute immunitgsttdc re
NYSE Specialists Sec. Liti§03 F.3d 89, 96 (2d Cir. 2007) (quotiDtAlessiq 258 F.3d at
106).

Significantly,the motive or reasonableness of the actions in qudastioelevant to the
analysis See, e.qgid. at95-96;accord Bogan v. ScoHarris, 523 U.S. 44, 54 (1998) (holding
thatwhether a government official is absolutely immune “turns on the nature of tmathet

than on the [official’s] motive or intent”). Instead, “the decision to extend absoilotanity
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depends ‘upon the nature of the governmental funceamgiperformed.” DL Capital Grp.,

409 F.3d at 99 n.4 (quotirig’Alessiq 258 F.3d at 104-05). Thus, the fact that the Exchanges in
this case are now feprofit corporations does not, by itself, deprive them of absolute immunity.
See, e.gid.; cf. NYE Specialists503 F.3d at 9% n.1 (holding that the defendant exchange
was entitled to absolute immunity even though it was “no longer a nonprofit corporation,
following a merger which commenced after the filing of [the] lawsuit”). $tarlar reasonsand

as the SDNY Plaintiffs conceded at oral argumé&nt33-34), it does not matter if an Exchange,
in performing a regulatory function, &so motivated by the desire for profit or some other
business purposeCf. Weissman v. NatAssn of SecDealers, 500 F.3d 1293, 1298-99 (11th

Cir. 2007) (holding that an SRO is not protected by absolute immunity for actions thaiohave
regulatory dimension and relate solely to the SRO’s business interestepd|ribe sole

guestion is whether the alleged misconduct falls within the scope of the quasi-govatnment
powers delegated to the Exchangesnwhich case absolute immunity appliesor outside the
scope of those powers — in which case it does r&geHxchangesReply Mem. 7 (“[A]bsolute
immunity applies to SRO activities that are incident to their regulatory functionsptouat n
exclusivelynon+tegulatory functions.’))

With those standards in mind, the Court turns to the three practices of the Exchanhges t
the SDNY Plaintiffs challenge in this case:location services, the proprietary data fexhd
complex order types.SeEeSDNY Pls.” Mem. 711). Whether absolute immunity applies to the
provision of co-location services is easily answered. It does not. Notably, &lttih@ug
Exchange$rameabsolute immunityas a dispositive defense with respect to all of the SDNY
Plaintiffs’ claims(seeExchanges’ Mem. 29 (stating that “tBg&changes’ immunity for

proprietary feeds and docation is dispositive”), the memorandum of law does not actually
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seek to justifythe application ofmmunityto the provision of co-location servicédst alone
support such a resultSde id.at 2629). The Exchanges have thus abandoned any argument for
absolute immunity based on their provision ofl@acation service. And, even if they had not, it
is hard to see how the provision of co-location services serves a regulatory fundiibersr

from the provision of commercial products and services that courts have held not to ttegrote
by absolute immunity in otheases.See, e.gWeissman500 F.3d at 1298 (holding that an
exchange was not absolutely immune for “tout[ing], market[ing], advertisfind]Jpromot[ing]”

a particular equity becausleing so did not involve the “performance of regulatory,
adjudicatory, or prosecutorial duties” for which the SRO stood “in the stead of the;SEC”)
Facebook986 F. Supp. 2dt 452 (denying absolute immunityith respect t@an exchange’s
design of software and promotion of its ability to facilitate an initial public oifgriThe
Exchanges, therefore, are not immune from suit based on the provisiofooation services.

By contrast, the Exchanges are absolutely immune for their creation of congéex or
types. As noted, the order types permitted by an Exchange define the wayshitradecscan
interact with that ExchangeseeExchange Act Release N0.-34032, 2015 WL 13764@¢t*2
(“Order types are the primary means by which market participants commungiate th
instructions for the handling of their orders to &xehange.”). By establishing a defined set of
order types, the Exchanges police the ways in wingelis ofan exchange are able to interact
with each other.See id.In so doing, the order types establish a framework by which buyers of
stocks are matcldewith sellers.The creation of new order types — including complex ones —
thus plainly “relates to the proper functioning of the regulatory systemyiticch the
Exchanges enjoy absolute immunifyY SE Specialist$03 F.3d at 96 (quoting’ Alessiq 258

F.3d at 106)see also DL Capitabrp., 409 F.3d at 95 (stating that the “regulatory powers and
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responsibilities” that Congress delegated to stock exchanges include theodigyéelop,

operate, and maintain” their markets, “to formulate regulatoligipse and listing criteria” for

the markets, “and to enforce those policies and rules, subject to the approvahefSEC”) It

is thus unsurprising that new or modified order types are among the Exchangetiattee

SEC reviews under Exchange Act Section 6(b), 15 U.S.C. § 78f(b), to ensure that they, among
other things, prevent “fraudulent anthnipulativeacts and practices.See, e.g.Exchange Act
Release No. 369419, 78 Fed. Reg. 24,449, 24,453 (Apr. 25, 2013); Exchange Act Release No.
34-63777, 76 Fed. Reg. 5630, 5634 (Feb. 1, 2011).

In arguing to the contrary, the SDNY Plaintiffs contend thattmplex order types at
issueare “outsideof [the Exchanges’] capacity as SROs” because they were created for business
purposes and at the request of the HFT firn8DNY Pls.” Mem. 37-38).Relatedly, they assert
that the complex order types are “products” and that the Exchanges do not have immtiméty for
development of a product. (Tr. 32). These contentions, however, amount to little more than an
argument that the Exchanges should be denied absolute immunity because thejtlacte
improper motive —whether it be to profit or to satisfy the HFT firrfend thereby, presumably,
profit). But, as noted, motive is irrelevant to the absolute immunity quesSiea . Capital
Grp., 409 F.3d at 98 (“[A]bsolute immunity spares the official any scrutiny of his [¢r her
motives. . . .” (internal quotation marks omitted)Where— as is the case with the complex
order typesat issue here— the at of creating a product has a regulatory dimensarexchange
isimmune fom suit based on that product.

The final challenged feature of the Exchangesgheir provision of proprietary data feeds

— is a closer callbut also falls within the scope of the quasi-governmental powers delegated to
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the Exchange? Significantly, the SDNY Plaintiffs effectively concede thia¢ dissemination of
market data regarding transactions on the Exchanges througbngaidatedeed is regulatory

in nature. $DNY PlIs.” Mem. 33-34seealsoln re NYSE LLCExchange Act Release No.-34
67857, at *1 (Sept. 14, 2012) (describing the consolidated data as “form[ing] the heart of the
national market systen{internal quotation marks omittegl) After all, disseminatinglaa in

that manner waan integral part o€ongress’s and the SEC’s efforts to create a national market
system. Thus, the question is whether tinature of the function performeds materially

different when the Exchanges disseminate data through agiesprdata feed rather than the
consolidated feedForrester, 484 U.S. at 229. In the Court’s view, the answer to that question is
no. At bottom, Congress and the SEC have delegated to the Exchanges the task of disseminating
market data as part of atimaal market system. In doing so through proprietary data feeds, the
Exchanges are performing that task no less than when they do so through the cothdeédate
That is, the dissemination of market data through the propriety data feeds ist&umsth” the
guasi-governmental powers delegated to the Exchanges pursuant to the Exchange BCt and S
regulations.DL Capital Grp., 409 F.3d at 97 (internal quotation marks omitted). It follows that

the Exchanges are entitled to absolute immunity for the proprietary ddsa fee

3 At points in their memoranduof law, the SDNY Plaintiffsappear tassert that they
were aggrieved by the Exchanges’ marketing ofptaprietary data feeds as opposed to the
feeds themselvesSée, a., SDNY Pls.” Mem. 33). Nevertheless, the substandbeif
memorandum makes clear thaisithe proprietary feeds themselves, not the manner in which
those feeds are marketed, that fahm basis of Plaintiffs’ claims(See, e.gSAC 1119
(contending that the proprietary “data feed products constitatepmative devices under the
Exchange Act because .they either (1) allow HFT firms to gain access to public information
sooner than the investing public (and thereby trade on that information before it isypublicl
disseminated); or (2) permit HFT rins to front-run the noRHT investing public by gaining
access to pricing and other tradirggated information based on what is in the queue versus what
is displayed”).
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In arguing otherwise, the SDNRlaintiffs rely again on the alleged profit motives of the
Exchanges(SDNY PIs.” Mem. 33). As discussed above, however, the immunity analysis turns
solely on the nature of the conduct at issue; vaas irrelevant.SeeNY SE Specialist$03 F.3d
at 98n.3 DL Capital Grp., 409 F.3d at 98 The SDNY Plaintiffs also emphasize that the
proprietary data feedse notmandatedy the SEC anthat their information is determined by
the market rather thahe SEC (SDNY Pls.” Mem. 33-34). But that does not render them
entirely non-regulatory in nature. The SEC has concluded that, although it coulderégeilat
content of proprietargatafeeds, Congress wanted as much of the regulatory regime as @ossibl
dictated by the market rather than regulatory fia¢eExchange Act Release No0.-39039, 73
Fed. Reg. 74,770, 74,77Dec.9, 2008);see alsdregulation NMS, 70 Fed. Reg. at 37,566-68.
There is no reason to conclude that the SEC’s choice of regulatory paradigarketbased
regulation rather than rulemaking — rendersdissemination of data yroprietydata feed
exclusivelynon-regulatory. And it is nabe case that an action mustrbandatedy the SEC in
order for it to be regulatorgtherwise, the absolute-immunity inquiry would turn, first and
foremost, on whether an action was pursuant to an SEC directive and not, as it does, simply on
the nature of the action in questioBeeDL Capital Grp., 409 F.3d at 98Dpulent Fund v.

Nasdaqg Stock Mkt., IndNo. C-07-3683RMW), 2007 WL 3010573, at *5 (N.D. Cal. Oct. 12,
2007) (“SEC approval of a rule imposing a duty on an SRO is nagirtbeua nof SRO

immunity; engaging in regulatory conduct is*’)inally, thefact that the high co®f the

4 The SDNY Plaintiffs also allege that the proprietary data feeds are differestsb they
contain information that is not in the consolidated feed. (SDNY Pls.” Mem. 34). Conclusory
assertions aside, however, the SDNY Plaintiffs’ Complaints do not include aggtadhs with
respect to how the data provided through the proprietdayfdads are enhanced relative to the
consolidated feed dataS€eSAC §1118-31; SDNY PlIs.” Mem. 33-35). And even if they did,
that the market influences the content of an individual proprietary data feed does gettblean
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proprietary datéeeds renders thede factoexclusive toHFT firmsis irrelevant. Thatcomplaint
goes to the manner in which the Exchanges’ exethese authority, not téhe character of that
authority itself, andhe Second Circuihas made cledahatthe “manner” in which an SRO
exercises its authority is not relevant to whether that exercise of aytisaegulatory.DL
Capital Grp., 409 F.3d at 98&ee NYSE Specialists03 F.3d at 98 (observing that the “propriety
of [an SRO’s] actions or inactions” has nothing to do whether those actions areepr frtexct
suit by absolute immunity).

The cases cited by the SDNY Plaintiffs do not require a contrary conclusioachioe
those cases, the Court concluded thateélm/ant exchange’s nductwas entirely non
regulatory; that is, the action in question loadl a business purposes and was not taken
pursuant to any delegated or quasi-governmental auth@égweissman500 F.3d at 1299
(concluding that there was “no quasi-governmental function served. laglvertisements”
promoting a particular equity traded on an excharfeg)ebook 986 F. Supp. 2dt452
(concluding that NASDAQ was not immune for a negligence claim based on tfio@ctian of
its software because “[tlhere are no immunized or statutorily delegatedngnent powers to
design, . .. to...test ... or to fix computer software when it is malfunctioningdpulent Fund
2007 WL 3010573, at *5 (holding that NASDAQ is not immune for creating an index of stocks
and promoting the index in order facilitate the development of derivative trading on its
exchange). By contrast, the dissemination of data regarding trades — wheghghtthe

proprietary data feeds or thensmlidated feed — is not exclusively non-regulatory in nature.

fact that the feed constieg the dissemination of market data and, like the consolidated feed, is
therefore consistent with the quasi-governmental powers delegated to the Egchange
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In sum, the Court concludes that the Exchanges are absolutely immune from slit base
on their creation of complex order types and provision of proprietary data feeds, botlklof whi
fall within the scope of the quasi-governmental powers delegated to the Exchanges. That
conclusion is reinforced by the fact that the SEC has ample authority angtaliéigulate those
activities and address any improprieties by the Exchatige$econd Circuitds instructed that
a court evaluating a claim of absolute immunity shougtthSider ‘whether there exist
alternatives to damage suits against the [the potentially immune entity] as a feanessing
wrongful conduct’ if absolute immunity appliesNY $E Specialists503 F.3d at 101 (quoting
Barrettv. United States/98 F.2d 565, 571 (2d Cir. 1936Here, & inNY SESpecialists“[t]he
alternatives [to a suit for damagjare manifold;, with the principal alternative seeking to invoke
the SEC’s'formidable oversight power to supervise, investigate, and discipline the [Exchanges]
for any possible wrongdoing or regulatenyssteps.” Id. The upshot —that the SDNY
Plaintiffs may not proceed with their claims with respect to the complex orderagpes
proprietary data feeds- “may be harsh,but Congress nevertheless saw fit to delegate to SROs
certain regulatory powers for which they ‘enjoy freedom from civil liabilityew they act[] in
their regulatory capacity,” even where the SROs ‘act in a ¢apsiceven tartuffian manner
which causes enormous damagerdcebook986 F. Supp. 2d at 459 (quotiBgarta Surgical
Corp. v. Nat'l Ass’n of Sec. Dealers, Int59 F.3d 1209, 1215 (9th Cir. 1998)jternal

alterations omitted)

5 In their memorandumhé SDNY Plaintiffsarguethat the Court should authorize limited

discoverybeforegrantingthe Exchangeabsolute immunity (SDNY PIs.” Mem. 44-45). &

noted, however, “SRO immunity provides protection not only from liability, but also from the
burdens of litigationincluding discoveryand should be ‘resolved at the earliest possible stage in
litigation.” Facebook986 F. Supp. 2d at 448 (emphasis added) (quétinger, 502 U.Sat

227and citing casesgee also, e.gBehrens v. Pelletie516 U.S. 299, 308 (199@)oting that
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C. The Sufficiency of theSDNY Plaintiffs’ Complaints

Even if the Exchanges weenot absolutely immune from suit for much of the condtict
issue in these casegheSDNY Plaintiffs’ Complaints would be subject to dismissal for failure to
state a claim. As noted, the Complaints plead two sets of claims: one set ofucidenSection
10(b)of the Exchange Aand Rule 10b-5, which make it unlawful “[t]jo use or employ, in
connection with the purchase or sale of any security[,] . . . any manipulative orvkedepice
or contrivance in contravention of . . . rules and regulations” promulgated by the SEC, 15 U.S.C.
8 78j(b); and a secors®t of claimaunder Section 6(b) of the Exchange Act, which requires the
Exchanges to adopt rules and regulations that, among other things, “prevent fraudulent and
manipulative acts and practices” and to abide by those rules and regulations, 15 U.Sl). § 78f
The Court will address each set of claims in turn.

1. Section 10(b) and Rule 10b-5

First, he SNDYPIlaintiffs bring amanipulativescheme clain under Section 10(b) and
Rule 10b5(a) and (c).(SDNY PlIs.” Mem. 48-61 As noted, Section 10(b) makes it unlawful
“[tlo use or employ, in connection with the purchase or sale of any securityyampulative or
deceptive device or contrivance in cawvention of such rules and regulations as the
Commission may prescribe as necessary or appropriate in the public iotdogghe protection
of investors.” Employee'sRet. Sys. of Gov't of the Virgin Islands v. Blanford F.3d —, No.
14-CV-199, 2015 WL 449131%t*6 (2d Cir. July 24, 2015(quoting 15 U.S.C. § 78j(b))To

state a manipulativecheme claima plaintiff must allege “(1) manipulative acts; (2) damage

absolute immunitygive[s] government officials a right, not merely to avoid standing trial, but
also to avoid the burdens of symtetrial matters as discoveryinternal quotation marks
omitted). In any case, the SDNY Plaintiffigil to identify any discovery that woulask material
to the question of whether the conduct at issue is regulatory in nature.
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(3) caused by reliance on an assumption of an efficient market free of mawiputiscienter;
(5) in connection with the purchase or sale of securities; (6) furthered by the defendandf
the mails or any facility of a national securities exchangdel’'SI Commc'ns, Inc. v. Shaar Fund,
Ltd., 493 F.3d 87, 101 (2d Cir. 2008ge ado Fezzani v. Bear, Stearns & Co. [n€l6 F.3d 18,
22 (2d Cir. 2013) (same). Because they sound in fraud, manipusatieeae claims are subject
to the heightened pleading standards of Rule 9(b) of the Federal Rules of Cigdl#emavhich
requirea complaintto “(1) detail the statements (or omissions) that the plaintiff contends are
fraudulent, (2) identify the speaker, (3) state where and when the statementsgomshwere
made, and (4) explain why the statements (or omissions) are fraudllentley Fin. No. 3 Ltd.
v. Wells Fargo Sec., LLG— F.3d —, No. 13-1476-CV, 2015 WL 4492258, at *8 (2d Cir. July
24, 2015). Additionally — and significantly for purposes of this case — manipukathame
claims can be based only on primary violatiohthe Exchange Acthere is no liability under
the Exchange Act for aiding and abetting a manipulative sch&ee-ezzani 716 F.3d at 25;
seealso Cent. Bank of Denver N.A. v. First Interstate Bank of Denvey BLAU.S. 164, 191
(1994).

In light of those requirements, the SDNY Plaintiffs’ Section 10(b) claims fail as a matter
of law for at least two reasofisFirst, at least to the extent that the SDNY Plaintiffs premise
their claims on the provision of co-location services and proprietary dag they fail to allege
any manipulative acts on the part of the Exchanges. As the Supreme Court has@xpla

manipulation is “virtually a term of art when used in connection with securitideetaar Santa

6 The Exchanges advance several other colorable arguments for dismissal dithe SD
Plaintiffs’ claims, including that they fail to adequately allege statutory standsgcausation,
and scienter. (Exchanges’ Mem-38, 47-49). The Court need not, and does not, reach those
issues.
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Fe Indusv. Green430 U.S. 462, 476 (1977pternal quotation marks omitted)t “refers
generally to practices, such as wash sales, matched orders, or riggedhaiceg, intended to
mislead investors by artificially affecting market activityd. Manipulation “connotes
intentional or wilful conduct designed to deceive or defraud investors by controlling or
artificially affecting the price of securitiesATS| 493 F.3cat 100 (quotingernst & Ernstv.
Hochfelder 425 U.S. 185, 199 (1976)ee also, e.gWilson v. Merrill Lynch & Cq.671 F.3d
120, 130 (2d Cir. 2011) (“In order for market activity to be manipulative, that conduct must
involve misrepresentation or nondisclosure.”). A manipegaact is, therefore, any aet as
opposed to a statement thathas such an “artificial” effect on the price of a securbge ATSI
493 F.3d at 100. In determining what constitutes an “artifjCiaffect on the price of a security,
courts generally ask whether the price is the result of the “natural intefapply and
demand,” oiinsteadrepresents &alse pricing signal to the marketld. (internal quotation
marks omitted)

The provision of co-location services and proprietary data feeds does not qualify as
manipulative under these definitions. In particular, the SIH\Ntiffs fail to allege that the
Exchanges misrepresented or failed to disclose material informatiodiregaither the
proprietarydata feeds or etocationservices To the contrary, as another Court within this
District recently observed, the Exchanges did not concealtitability of proprietaryata
feeds and ctocationservicesand both were puigly approvedoy the SEC. See Lanier 2015
WL 1914446, at *9 (“The SEC has also approved the SROs’ use of proprietary fegds . . .
(citing Exchange Act Release N0.-89606, 74 Fed. Reg. 13,293, 13,294 (Mar. 26, 20a8));
(“[T]he SEC regulates ctocdion services, which it views as material aspect of the operation

of the facilities of an exchangé(quotingExchange Act Release No.-84358, 75 Fed. Reg.
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3594, 3610 & n. 76 (Jan. 21, 2010p¢e alsdExchange Act Release No.-82961, 75 Fed.
Reg.59,299, 59,29800 (findinganexchange’s provision of co-location services “consistent
with the requirements of the Act and the rules and regulations thereunderldppbca national
securities exchange”\Exchanges’ Mem. 11 (collecting instandesvhich the SEC has
approved cdecation services. At bottom,the SDNY Plaintiffs’ theory of manipulation is that
the proprietary data fees andlogation services gave traders who paigremium the ability to
accesgand act onjlata more quickly thaather traders The SDNY Plaintiffs, howevefail to
explain howmerely enabling party to reaamnorequickly to information can constitute a
manipulative act, at least where the services at issue arelpliblevn and available to any
customer willingto pay. SeeSanta Fe Indus430 U.S. at 477 (“[N]Jondisclosure is usually
essential to the success of a manipulative scheme.”).

Second, and more broadly, the SDNY Plaintiffs faiallege primary violations by the
Exchangeshemselves Instead, the moshatthe Complaints can be said to alleg¢hat the
Exchanges aided and abetted €l firms’ manipulation of the market pricét is well
established, however, that Section 10(b)’s “proscription does not include giving aid tora pers
who commits ananipulative or deceptive attCent. Bank of Denveb11 U.S. at 177The
SDNY Plaintiffs do point to an extensive list of actions by the Exchanges that they contend
constitute manipulative acts on which primary liability may be premiseBDNY Pls.” Mem.
52-54). In each instance, however, Exehange’s actions merely enabled an HFT firm to
execute a transactipand it was thé&ransactiontself thatcaused the allegbdartificial effecton
the market.That is, to the extent that the SDNY Plairgtiffllege an atrtificial effect on the
market, that effect was caused by the HFT firms’ trades themselves, not ichanges’

provision of co-location services, proprietary data feeds, and complex ordetaypeHFT
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firms. Put simply, without the tdes, there would be no effect on the market at all. It follows
that the SDNY Plaintiffs’ manipulativecheme claim against the Exchanges fails as a matter of
law and must be dismisse&ee e.g, Stoneridge Inv. Partners, LLC v. Scientifitanta 552
U.S. 148, 161 (2008) (finding that Plaintiff had alleged only that the defendant aided and abetted
a securities violation where it was a third party that effected the frauddasattions and
“nothing [the defendant] did made it necessary or inevitable for [the third pargddadrthe
transactions as it did"Fezzanj 716 F.3d at 25 (“[K]nowing and substantial assistance in . . .
facilitating the [securities] fraud. .. do[es] not meet the standards for private damage actions
under Section 10(b).”).

2. Section 6(b)

The SDNY Plaintiffs’ claims under Section 6(b) of the Exchange Act fail astienof

law for a different reasorn 1975, Congress comprehensively amended Section 8é&L5
U.S.C. § 78k-1; Pub. L. No. 94-29, § 7, 89 Stat. 111 (193%4)ce then, every Court to have
appliedthe amended provision has concluded that it does not provide a private right of action.
See, e.gSpicer v. ChiBd. of Options Exch., Inc977 F.2d 255, 258-66 & n.2 (7th Cir. 1992)
(citing cases)see also MktSt. Ltd. Partners v. Englander Capital CqrNo. 92CV-7434
(LMM), 1993 WL 212817, at *12 (S.D.N.Y. June 14, 1998kar v. Chicago Bd. Options
Exch., Inc, 681 F. Supp. 1039, 1043 (S.D.N.Y. 19&8awer v. Options Clearing Corp633 F.
Supp. 1254, 1258-62 (S.D.N.Y. 198@ut see Rich v. N.Stock Exh., Inc, 509 F. Supp. 87,
89 (S.D.N.Y. 1981) (holding that there was a private right of action under the pre-1975 version
of the statute and stating, in dictum, that Congress’s silence in enacting thoeranen“must
be viewed as at least an approving expectation” that the implied right irzedgm earlier cases

persist3. It is true, as the SDNY Plaintiffs note (SDNY Pls.” Mem-@2D, that inBaird v.
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Franklin, 141 F.2d 238 (2d Cir. 1944he Seond Circuit heldhatthere is grivate right of
actionunder Section 6(b) dhe Exchange ActSubstantially for the reasons stated in Judge
Stanton’s thorough and well-reasoned analysis of the is®m@wer, however, the Court agrees
with the post-1975 consensus and concludesBaiatl does not apply to the current version of
the statute. Put simply, the 1975 Amendments changed Section 6(b) and other provisions of the
Exchange Acbeyond recognitionestablishing a comprehensive scheme of “remedial measures
with enforcement vested in the SEMtawer, 633 F. Supp. at 1266gealso Feins v. Am. Stock
Exch., Inc, 81 F.3d 1215, 1222 (2d Cir. 1996) (observing that the 1975 Amendments, “and the
reasoning behind them, do not suggest Congressional iatasé private parties to enforce the
statute through private causes of action. Rather, to effectuate its purposes€engght to
rely on the expanded oversight and enforcement powers of administrativeeagarai as the
SEC.”). Accordingly, the ®NY Plaintiffs’ claims under Section 6(b) must be dismissed.
PLAINTFFS’ CLAIMS AGAINST BARCLAYS

The Court turns then tlaintiffs’ claims against BarclaysThe SDNY Plaintiffsbring
claims againsBarclays as they did against the Exchangesjer Sectin 10(b) of the Exchange
Act and SEC Rule 10b:%reat Pacifidrings claims undeCalifornia State law.Although the
statutory regimes are distinct, and for that reason must be conssépadtely, the claims are
based largely on the same actions bycBgs and, ultimately, fail fomnuchthe same reason:
Plaintiffs fail to identify any manipulative acts on which they reasonably relied.
A. The SDNY Plaintiffs’ Claims Against Barclays

The SDNY PlaintiffscontendhatBarclays perpetrated a manipulative or fraudulent
scheme to exploit ordinary investors trading in its dark pd@DNY Pls.” Mem. 68-69).The

alleged scheme consisted of two broad components. First, Barclays alléigettigyed to HFT
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firms important, therwise norpublic information regarding transactionstime dark pool. For
example, it provided at least some HFT firms with the “logic” of the serveratomthe dark
pool, which enabled those firms to refine their aggressive trading stratég§s.1278;see
alsoAm. Compl. § 62). Second, Barclays either failed to establish or actively undermined
various protections for ordinary investors using its dark pool. For example, Baatiegedly
overrode its Liquidity Profiling product -so that certain HFT firms would appear less
aggressive and, therefore, would not be blocked by investors that sought tadrjoegsive
firms from trading against them in the dark po@DNY PlIs.” Mem. 14; SAC { 277). Similarly,
the SDNYPlaintiffs allege that Balays provided services — including tagation’ — that
could be used effectively only by HFT firmsSINY Pls.” Mem. 71; SAC | 278)Despite
taking thae actions to benefit the HFT firms thereby enablinghem to exploit ordinary
investors —Barclaysnevertheless represented that its dark pool was safe and that the SDNY
Plaintiffs were not at risk of being exploited by HFT firm#&d. {[1269-74). As a result of these
actionsthe SDNYPIlaintiffs allegedlytraded on worse terms in the dark pool than they would
have in a “fair and unmanipulated marketSDNY PlIs.” Mem. 14; SAC 279).

These allegations fail to state a cldon at least two independent reasons. Fasthey
did with respect to the Exchangése SNDY Plaintiffsfail to adequatelpleadthat Barclays
committed any manipulative acts. As noted, a manipulative act is one thataéalde pricing
signal to the market” and therefore does not reflect the “natural interptayppfy and demand.”

ATSI 493 F.3d at 10Gsee Ernst & Enst 425 U.S. at 199 (observing that the term

! In the SAC and their memoranduting SDNY Plaintiffs refer to this servicas “cross
connection” rather than co-locatiose€SAC 1113), apparently prompted by the New York
Attorney General’s use of that terrBeePeople ex rel. SchneidermanBarclays Capitalinc.,
IndexNo. 451391/2014, Compl. § 13 (N.Y. Sup. Ct. June 25, 2014). For consistency, the Court
will use thetermco-location as that is the term used above in reference to the Exchanges.
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“‘manipulative’. . . connotes intentional or willful conduct designed to deceive or defraud
investors by controlling or artificially affecting the price of securijiesTheSDNY Plaintiffs’
do not allege any actions Barclaysthat meet thatlefinition. For example, one of the SDNY
Plaintiffs’ principalallegations is that Barclaygsverrade the Liquidity Profiling assessments of
certain HFT firms. (SDNY Pls.” Mem. 14; SAC2Y7). But the SDNY Plaintiffs do not explain
how such overridethemselvesould haveffected the price at which securities traded in the
dark pool. The same goes for the allegations regaodhhgcationand information regarding
the logic of the servers operating the dark podlthough these actions may have made it easier
for HFT firms to trade ahead of ordinary investting SDNY Plaintiffs do not explain how the
actions themselvesould haveaffected much lesartificially affected, the prices at which
securities traded in the dapool. See Stoneridg&52 U.S. at 161.

Once again,tamost, the SDNY Plaintiffs’ allegations amounthe contention that
Barclays aided and abetted the HFT firms by creating the conditiongyh whichthe HFT
firms affecedthe prices of segitiesin the dark pool. %ee, e.g.SDNY PlIs.” Mem. 14
(“Barclays provided HFT firms with certain benefits and information . . . thealidmying the
HFT firms to effectively engage in predatory tradin@iphasis addey) But, as noted in the
Court’s discussion of the SDNY Plaintiffs’ claims against the Exchangeso$&6(b) and Rule
10b5 create liability only for primary violations of those provisions; there isafdity for
aiding and abettingrether’sviolation. See fezzani 716 F.3d at 24-25Simply creating the
background market conditionsttserefore isufficient to state a claim under Section 10(b) or
Rule 10b-5.SeeStoneridge552 U.S. at 160-6ZFezzani 716 F.3d at 23-24.

Secondand in any eventhe SDNY Plaintiffsclaims against Barclays fail because they

do not allegeeasonable relianceéAs an initial matterthe SDNY Plaintiffscannot invoke either
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of the presumptions of reliance that have been recognized by the Suprem®& Toaifirst
presumption, the fraudr-the-market pesumption, allows courts to presume reliance on public
statements because, it is assumed, the information in those statements is refleetpdae at
which a stockaffected by those statements tradexl investorarepresumed to rely on the
integrity of that price when deciding to trad8eeHalliburton Co. v. Erica P. John Fund, Inc.
134 S. Ct. 2398, 2408 (20148toneridge552 U.S. at 159. The SDNY Plaintiffs, however, do
not point to any statements by Barclays that could have affected theapwhichtheydecided
to trade After all,as discussed, they allege tha prices in the dark pools were affedgdthe
HFT firms acts between the tinthe SDNY Plaintiffsdecided to place trades awtien those
trades were completed. (SAC2#8-56). As they do not allege that any misinformation was
reflected in the price at which they decided to trade, much lessutiamisformation came
from Barclaysthe SDNY Plaintiffscannotrely onthe fraudon-the-market presumption.

Nor can the SDNYIaintiffs rely onAffiliated Ute Citizens of Utah v. United Stgtd86
U.S. 128 (1972), which held that there is an omission of a material fact by one with a duty to
disclose, the investor to whom the duty was owed need not provide specific prelcdrafe’;
Stoneridge552 U.S. at 159 (citingffiliated Ute 406 U.S. at 153-54). For one thing, it is not
even clear that thaffiliated Utepresumption applies in a manipulation caSee Levitt v. J.P.
Morgan Sec. In¢.710 F.3d 454, 468 n.9 (2d Cir. 2013). Assuming it does, however, the
presumption is not availablehere gplaintiff's theory is based entirely, or even primarily, on
misrepresentations as opposed to omissi@e® e.g, Starr ex rel. Estate ddampson v.

Georgeson Shareholdend, 412 F.3d 103, 109 n.5 (2d Cir. 2005¢g also, e.gJoseph v.

8 Indeed, the SDNY Plaintiffs all but conceded as much at oral argun8adrlr(61 (‘I
think this presumption is something different [than the presomptecognized by the Supreme
Court] . . . .[l]tis more a presumption of reliance on the integrity of markets operated jairly.”
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Wiles 223 F.3d 1155, 1162 (10th Cir. 2000Affiliated Utées holding is limited to omissions as
opposed to affirmative misrepresentationBirke v. Jacohy981 F.2d 1372, 1378-79 (Ziir.
1992) (noting the distinction between a misrepresentation theory, which requirée thiatintiff
“‘demonstrate that he or she relied on the misrepresentation” and an omissionféineanch
“[a]ll that is necessary is that the facts withheldriagerial in the sense that a reasonable
investor might have considered them important in the making of th[e] dec{sterhal
guotation marks omitted)). Thus, to rely on Aféliated Utepresumptionthe SDNY Plaintiffs
must,ata minimum,show thatheir claims ardbased primarily on Barclays’s omissions of
material information rather than misrepresentations.

They fail to do spas theitheory of liability is based primarily, if not entirely, on
Barclays'’s alleged misrepresentations, with anyssimns playing only a minor role in
exacerbating the misrepresentations’ effédter all, the gravamenf the SDNY Plaintiffs’
claimsis that Barclays promoted its dark pool as a safe place towtaslg in fact, it was not.
To that end,lte SAC containmanyallegations about how Barclagssrepresented this fact
throughfalse or inaccurate statements madassuage investors regarding the threat of
predatory HFT trading. See, e.g.SAC {1269-71, 276-78). Notablyyven the SDNY Plaintiffs’
memorandunof law asserts that thaffiliated Utepresumption is available because “Barclays
did nothing to dispel the known public perception (which it falpebmoted that its dark pool
was fair and even.[SDNY PIs.” Mem. 72 n.58 (emphasis addexte alsoSDNY PlIs.” Mem.

73 (stating that the SAC’s “allegations . . . are premised on [Barclaysisjuient scheme as
well as fraudulent misrepresentatiorihe misrepresentations demonstrate that there was no
disclosure of Barclays’ schefeid. at 76 (describing how Barclays’sonduct was contrary to

the natural and justified expectations of the publiexpectations that Barclays itself
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fostered”)). If a misrepresentation claim could be reframed as an omission claim merely by
alleging that a defenda“did nothing to dispel” its own misrepresentation, then the limitation of
the Affiliated Utepresumption to omissions alone would be meaningless indeed.

Perhaps recognizirthe weakness of their clainabout the applicability ahe fraudon-
the-marketandAffiliated Utepresumptionsthe SDNY Plaintiffandicated at oral argument that
they were reallynviting the Court to apply a novel presumption of reliance based on the fairness
and integrity of the market. (Tr. 57-58, 61). In support of dointheoSDNY Plaintiffs point to
a footnote in the Second Circuit’s decisiorFgzzanj which observes — in plaiictum— that
“[tlhere may .. . be some merit to a modified presumption of reliance in market manipulation
cases” where the plaintiff alleges that it relied on the price as “being set by &) actiglength
market.” Fezzanj 716 F.3d at 21 n.2ZThe Court declines the SDNY Plaintiffs’ invitation. For
one thingt was not until oral argument that the SDNY Plaintiffs clarified that they were
invoking this novel presumption of reliance, rather than the two presumptions discussed in thei
papers SeeUnited States v. Barng$58 F.3d 662, 672 (2d Cir. 1998) (“Normally, we will not
considerargumentsaisedfor the firsttime in a reply brief, let alone at or afteral argument.”
(internal quotation marks omitted)). In additiam, integrityof-the-marketpresumption, as the
SDNY Plaintiffs appear to conceive of it, wowdtfectivelyexcuse a plaintiff from pleadiny
proving reliance forany marketmanipulation claim simply by asserting that the actions at issue
somehow affected the fairness of the market or the extent to which the t@ngpaice was the
product of an “armsength market.”In doing so, it would all bugliminate the reliance
requirement for a market manipulation claim against any entity involved in thatiopesf a
market for securities, a result thabuld be inconsistent with the Second Circuit’s repeated

reiteration of the reliance requirement inrket manipulationcases See, e.gWilson 671 F.3d
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at129;ATS| 493 F.3d at 1Qlsee also In re UBS Auction Rate Sec. Litip. 08CV-2967
(LMM), 2010 WL 2541166, at *28 n.19 (S.D.N.Y. June 10, 2010) (declining to recognize a
“novel ‘integrity of the market’ presumptior@hdnoting that that plaintiffs had “not pointed to
anysupport in existing case law or statute which suggests it is a valid theorywhbmin
Plaintiffs can btain a presumption of reliarige In short the SDNY Plaintiffs are not entitled to
anypresumption of reliance. Given that, and given that they do not altdgal reliancetheir
claims against Barclays must be dismissed for failure to state a claim
B. Great Pacific’'s Claims Against Barclays

That leaves Great Pacifgcclaims under California state law f(lr) the common law tort
of concealment, (2) violation @@alifornia’s False Advertising LayCal. Bus. & Prof. Code
8§ 17500("FAL") , and (3) violation ofalifornia’s Unfair Competition Law, Cal. Bus. & Prof.
Code § 1720Q°UCL"). (Pl’'s Mem. Law Opjm Barclays’ Mot. To Dismiss Am. Compl. (14-
MD-2589, Docket No. 27) Great Pacific Memi) 8-25). Great Pacific alleges that Barclays
committed the tort of concealment and violated the FAL and UCL by failing to dis¢lgsbe
amount of aggressive tradingita dark pool; (2) that it was actively recruiting HFT firms to
trade inits dark pool; and (3) the significant limitations of Liquidity Profilindgd. @t 10-15.
The Court will address those allegations in connection with Great Pacifriée@ment claim
and then turn to its claims under the FAL and UCL.

1. The Tort of Concealment

A concealmentlaim under California lawequires that

(1) the defendant must have concealed or suppressed a material feet, (2)

defendant must have been under a duty to disclose the fact to the plaintiff, (3) the

defendant must have intentionally concealed or suppressed the fact with the intent

to defraud the plaintiff, (4) the plaintiff must have been unaware of the fact and
would not have acted as he did if he had known of the concealed or suppressed
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fact, and (5) as a result of the concealment or suppression of the fact, the plaintif

must have sustaidedamage.
Lovejoy v. AT&T Corp.92 Cal. App. 4th 85, 96 (2008¢cordIn re Easysaver Rewards Litjg.
737 F. Supp. 2d 1159, 1177 (S.D. Cal. 2010). Even where the parties do not otherwise have a
fiduciary relationship, a commercial transaction between them can createta disclose
material facts related to represerdga made in conjunction with that transacti@eeWarner
Constr. Corp. v. City of lA., 466 P.2d 996, 100Lal.1970);Hoffman v. 162 N. Wolfe LLA75
Cal. Rptr. 3d 820, 828 n.11 (Cal. Ct. App. 6th Dist. 2014) (similar). Thumrere a party [to a
transaction] volunteers information, .the telling of ahalf-truth calculatedto deceives fraud,”
even if thestatement is not literally falseSeeBarnes & Noble, Inc. v. LSI Cor@B49 F. Supp.
2d 925, 936 (N.D. Cal. 2012nternal quotation marks omittedpffman 175 Cal. Rptr. 3d at
831.

Significantly, the requirement that a plaintiff prove that Wwedld not have acted as he
did if he had known of the concealed or suppressed famtejoy v. AT&T Corp.92 Cal. App.
4th at 96, requires a plaintiff to plead and prove reliaigze, e.gMurphy v. BDO Seidman,
LLP, 6 Cal. Rptr. 3d 770, 781 (Cal. Ct. App. 2d Dist. 2003) (dismissing common law fraud
claims as to the plaintiffs who had failed to allege reliarsegalso Rozay’s Transfer v. Local
Freight Drivers, Local 208850 F.2d 1321, 1328-1331 (9th Cir. 1988) (discussing reasonable
reliance as an element of a claim for fraudulent concealment);Lehman Bros. Sec. & ERISA
Litig., 903 F. Supp. 2d 152, 190 (S.D.N.Y. 2012) (“[U]nder California law, a plaintiff must plead

that he or she actually relied on the alleged misrepresentation.” (internafiguaoharks and

36



alterationomitted))? Additionally, because concealment claims sound in fraud, they are subject
to the heightened pleadirrgquirements of Rule 9(bSee, e.gGrant v. Aurora Loan Servs.,

Inc., 736 F. Supp. 2d 1257, 1273 (C.D. Cal. 20t0);e.qg, Ellington Credit Fund, Ltd. v. Select
Portfolio Servicing, InG.837 F. Supp. 2d 162, 201 (S.D.N.Y. 2011) (applying Rule 9(b) to a
claim of fraudulent concealment under New York)lawhere ‘& claim rests on allegation$
fraudulent omission, howeveahe Rule 9(b) standard is somewhat relaxed because a plaintiff
cannot plead either the specific time of [an] omission or the place, as he iegioigehn act,

but a failure to act.”Asghari v. Volkswagen Grp. of Am., Ind2 F. Supp. 3d 1306, 1325 (C.D.

Cal. 2013) (internal quotation marks omitted).

As noted, Great Pacific’'s concealment claim is pseahithe alleged failure of Barclays to
disclose: (1) the amount of aggressive tradinigsinark pool; (2) that it was actively recruiting
HFT firms to trade in itslark pool; and (3) the significant limitations of Liquidity Profiling.
(Great Pacific Mem10-15). The Court will address each allegation in turn.

a.  The Amount of Aggressive Trading in the Dark Pool

Great Pacifigpoints to two ways in which Barclays allegedly concealed the amount of
aggressive trading ims dark pool. First, it contends that Barclays distributesleading
promotioral materials including achartthatdepictedthe largest traders in the dark pool and,
according to Great Pacific, insinuated that aggressive trading represehljtacdsmall pecentage
of total activityin the dark poglGreat Pacific also asserts tlaasimilar chart was provided to

members of the putative ckaand that some versions of gtert omitted “Tradebot— “a

o Great Pacific cites one case from more tfify years agdor the proposition that

reliance is noain element of a concealment claifGreat Pacifidviem. 17 (citingSanfran Co. v.
Rees Blow Pipe Mfg. CAB35 P.2d 995, 1002 (Cal Dist. Ct. App. 1st Dist. 195%)jat case,
however, appears to be an outlier aaglnoted, reliance is always listed as an element of a claim
for concealmentSee, e.gLovejoy 92 Cal. App. 4th at 96.
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particularly ‘toxic’ HFT” firm. (Great Pacifidem. 10; Am. Compl{{44-49). Great Pacific’s
theory of concealment with respect togbehars, howeveris not entirely clear. To the extanht
argueghattheomission of Tradebot constituted concealment, thercust fail because Great
Pacificfails to alkege that it ever received much less relied upon — that version of thart.
(SeeGreat Pacific Mem11 (“[A]ll the references to the misleading chart from which Barclays
concealed the presence of Tradebettarthe chart included in the ‘Liquidity Rilong—
Protecting You in the Dark’ pitchbook that, according to the NYAG, was disseminated by
Barclays during the Class Periodatinermembers of the Class(gmphasis addey) Great
Pacific allegeghat everthe chart including Tradebde|[ft] the clear message that very little
trading in the polowas‘aggressive.” (Am. Compl. § 40)But while Great Pacific describes the
chart in some detai- e.g, explaining how it used colors and shapes to illustheealifference
between passive and aggressive trading does not providanyexplanation of how the chart
was misleading or why it didot accurately illustrate the actuahture of trading iBarclays’s
dark pool. [d.; seeGreat Pacific Mem.92 (failing to explain why the chart contaig
Tradebot was misleading or contain a material omission)). Absent any explanatioy thie
chart was misleadingt plainly cannot serve as the basis for a concealment claim.
SecondGreat Pacific arguehat Barclaydailed to disclose the trdevel of aggressive
trading in the dark popktating— in the same promotional materials (Am. Comph0f —that
“aggressive” trading was only 14% of total trading in 201Rl.; Great PacifidMem. 10-12.
Great Pacific also contends that Barclays stated elsewhealéhough it does say whenwhere
or in what context — that only 9% and 6% of trading in its dark pool was aggressive in 2013 and
2014, respectively. (Am. Compl. § SBreat Pacific Mem. 1:Q1). Great Pacific contends that

these numhs were inaccurateelying in part ora metric of aggressive tradicglled
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“Execution Aggressiveness,” which was used by the New York Attorney Generabmgaint
against Birclaysandallegedlyshowed that roughly 25 to 30% of trading in the dark
aggressive. (Am. Compl. {1 b1The problem with that argument, however, is that the term
“aggressive” is, to a large degree, subjectikiat is Great Pacific makes no claim that there is a
commonly accepted, let alone inherent or definitdedinition of the term Thus, thenere fact
that the New York Attorney Genenases, and Great Pacific favors, a diffenmetric of
aggressive tradingoes not in itself render Barclays’s statements about the composition of its
dark pool false or misleading. Nor did Barclays, when it represented how mucly trads
dark pool was aggressive, have an obligation to disclose that others might have a different
opinion of what the term aggressive mea8ise, e.gln re Salomon Analyst Level 3 Litig73
F. Supp. 2d 248, 252 (S.D.N.Y. 2005) (holding that a defendant “who sets out his own opinion
... does not omit a material fact by failing to note that others may have diffeneioingp).
Additionally, Great Pacific contends that Barclays’s representatioresfaise by
alleging thaBarclaysitself disclosedo anHFT firm that aggressive trading constituted 25% of
trading inits dark pool. (Am. Compl. { 52). That argument, however, relies on a comparison of
apples to orangesthe 14% figureprovided by Barclays and supposedly relied upon by Great
Pacific encompassed all trading in the daobkl. (d. 1141, 50). The 25% figure, by contrast,
corresponded only to the ordeéakingliquidity. (Id. § 52). That is, the 25% figure described
only a subset of the orders in the dark pdBleat Pacifiadoes not pointo anyinformation
suggesting that th&eubset is representativealf tradesin the dark pool or that theubset isnore
aggressive than the other trades in the dark pool. It folloatshe difference between these
numbers does not support the conclusion that Barclays concealed material infori@a&on.

Okla. Firefighters Pension & Ret. Sys. v. Student Loan C8§i. F. Supp. 2d 479, 496-97
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(S.D.N.Y. 2013)rejecting a claim unde®ection 10(b)n part because the plaintiffs “compare[d]
apples to orangé# comparing “two determinations requir[ing] wholly different accounting
judgments and calculations’yee alsd-ait v. Regions Fin. Corp655 F.3d 105, 113 (2d Cir.
2011)(holding where an alleged fraudulent or material misstatement could not be agigest
an “objective standard,” to state a viable claim,“fhaintiff must allege that [the] defendant’s
opinions were both false and not honestly believed when theymaate”). Finally, and inany
event, Great Pacific’s claims regarding the 2013 and 2014 measures of aggragsigdail
bothfor the foregoingeasos and because Great Pacifices not provide any details regarding
whereor in what contexBarclays made those statemen¥gss v. Cibaeigy Corp. USA317
F.3d 1097, 1106 (9th Cir. 2003) (“Averments of fraud must be accompanied by the who, what,
when, where, and how of the misconduct charged.” (internal quotation marks omitted)).
Accordingly,Great Paific fails to plead a claim for concealment based on Bardays
representations regarding the amount of trading in the dark pool.
b. Barclays Recruitment of HFTs

Next, Great Pacific contends that Barclays’s efforts to court HFT fiesysecially
aggressivéHFT firms, constituted concealment because Barclays knew that ordinasjoirsve
were using the dark pool for the purpagevoiding suctirms. (Great Pacific Mem. 124).
Great Pacific thus appears to contend that Barclays’s suggestion that itealaslap safe and
that it was taking steps to limit aggressive trading obligatieddisclose to Great Pacific that it
was also taking steps to court HFT firms and provide those firms with informasiboduld be
used to further their exploitative tradj strategies.|q. at 13). In other words, Barclays’s
statements regardinge safety of the dark pool were, Great Pacific alletipessort of “half-

truth calculated to deceive” from which a duty to disclose material infasmaén arise.
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Hoffman 175 Cal. Rptr. 3d at 831. Great Pacific identifies three principal actions tleat wer
allegedly inconsistent with Barclagsstatements regarding the safety of its dark pool and that it
was therefore obligated to disclose. (Great Pacific Mem. 13). These are ¢loquhg]
information to the HFTs to encourage them to increase their activity” in the darkrmbadling
the “logic” of the servers operating the dark pool; (2) working with the HFT firmaddlot to
change its rating so as to appear less aggre and (3) providing HFT firms with transaction
information, including volume by participant type and toxicity levéd. gt 12-13(internal
guotation marks omittedyeeAm. Compl. § 62).

Whether or noBarclays's failure to disclose this informatioin promoting its dark pool
constituted a material omission, Great PaciBeertheless fail® state a concealment claim on
these allegations because it fails to adequalelydreasonable reliancdn discussing reliance,
Great Pacific asserts thatwould have acted differentfyhad it known about Barclays’s
recruitment of HFT firm&nd that Barchgs’s omissions were material to its decismoaking.
(Am. Compl.q17, 68, 85Great Pacific Mem. 17)But Great Pacific fails to provide any non-
conclusory allegations explaining the connection between the alleged omissiotssdaision
to trade (or not to trade) in Barclays's dark pool. That is, Great Pacific hpsonated any
plausible basis for the conclusion that it would have acted differently had it known about
Barclays’s alleged interaction with HFT firmSee, e.gHerskowitz v. Apple Inc940 F. Supp.
2d 1131, 1148 (N.D. Cal. 2013) (holding that simply alleging that a plaintiff reasonably oali
the defendant’s statement is insufficient to adequately plead reliance unel&(&B)In re
Lehman Bros. Sec. & ERISA Liti@03 F. Supp. 2d 152, 190 (S.D.N.Y. 2012) (apply¥hkin
v. Wassermarb Cal. 4th 1082, 1093 (1993), to concluklat the plaintiffs had not sufficiently

pleaded reliance where they alleged only that “it is probable, if not cehatnt tvould not have
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purchased th subject . . [s]ecurities absent the misrepresentations and concealment of
information” contained in certain documents when they never alleged that they had aetarlly
the documentsPotson v. Metrociti MortgageNo. S-10€V-3484 (KJM) (DAD), 2011 W.
3875997, at *4 (E.D. Cal. Aug. 31, 2011) (holding that a plaintiff does not adequately plead
reliance by suggesting that it continued performing an action without “makjiea] the
connection, if any, between the fraud and the[] continued [action]”).

The closest Great Pacific comes to alleging such a connection is its statement that it
wanted to “avoid venues” in which HFT firms traded. (Am. Compl. 68). But the Amended
Complaint does not include any non-conclusory allegations from which the Court could conclude
that it is plausible that Great Pacific would have acted differently had itrktfeevruth about
Barclays’s relationship with these HFT firms. For example, Great Pao# ot provide any
detail suggesting that it avoided venues in widé firms were known to exist or that it ever
decided to trade on a venbecausehat venue did not have HFT firms. Similarly, it does not
point to any internal memoranda or discussions with clients suggesting thatsttiecprer
absence of HFT firms vgaan important consideration in deciding where to place its trades.
Indeed, Great Pacific does not even allege that it stopped trading in Barclagkspool after

discovering Barclays’s relationship with HFT firts To be clear, the Court is not sugtjes

10 In fact, Barclays contends- and Great Pacific does not appear to disputdatGreat

Pacificcontinuedrading inthe dark pool, casting great doubt on Great Paciis&ertion that it

would have acted differently had it known abBarclays’s contact with the HFT FirmsSde
Barclays’ Mem. Law Supp. Mot. To Dismiss Am. Compl. (#®-2589, Docket No. 24)

(“Barclays Mem.”)3; seeGreat Pacific Mem. 19 n.18arclays Rely Mem. Further Supp. Its

Mot. To Dismiss Am. Compl. (184D-2589, Docket No. 33) (“Barclays’s Reply Mem.”) 7
Although thatfact alone might seem sufficient to negate reliance, it does not appear to be in the
Amended Complaint or any other document that the Court may consider on a motion ta dismiss
SeeThomas v. Caler®24 F. Supp. 2d 488, 497 (S.D.N.Y. 2011) (“When addressing ¥@2(b
motion, the courimaynot consider evidence proffered by the moving party . . . .”). Accordingly,
the Court does riaely on it here.
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that any of these example®uld benecessary to adequately plead reliance. But Plaintiff must
provide something more thaine barebones allegations of reliance in the Amended Complaint.

Moreover, to the extent that Great Pacific suggests thabides venues in which any
HFT firms tradecdand that, based on Barclays omissions, it mistakenly believed that the
Barclays’s dark pool did not contain HFTs (Am. Compl. § 60, 68), any such reliance was
plainly unreasonable. After all, in the same presentation discussed aliba¢ is:-the
presentation on which Great Pacific alleges it relied as the basis for clainsslawsuit—
Barclays stated th&0% of its dark pool was composed of electronic liquidity providers,
“Barclays’ term for highf]frequercy traders’ (Am. Compl. 1 39jd., Ex. A, at 8;id., Ex. A,at
9). As such, no juror could conclude that it was reasonable for Great Pacific to havedeli
that Barclays’s dark pool did not contain a significant number, much less any, HIET $re,
e.g, Manderville v. PCG & S Grp55 Cal. Rptr. 3d 59, 69 (Cal. Ct. App. 4th Dist. 2007)
(“[W]hether a party’s reliance was justified may be decided as a matter of lawahadwes
minds can come to only one conclusion based on the facts.” (internal quotation marks) omitte
Accordingly, Great Pacific fails to plead a claim for concealrbased on Barclays’s
recruitment of HFT firms.

c. Limitations of Liquidity Profiling

Great Pacific’dinal theory of concealment is thBarclays represented that itisjuidity
Profiling service could monitor and protect agaiiagfgressive’HFT firmswhen in reality, it
“offered little or no benefit t§Great Pacificland Barclaysother clients.” (Great PacifidMem.
14 (internal quotadn marks omitted)Am. Compl. 11 54, 56). As notedquidity Profiling
involved two steps. First, Bdays categorized firms trading the dark pool as either

aggressive, neutral, or passivéd.,(Ex. A at 8-9. Second, it gave tradeusing the dark pool
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the option tdblock entities with certain ratiisgrom trading against.it (Am. Compl., Ex. A at 8-
9). Great Pacifiadentifies several alleged shortcomings with Liquidity Profilargl contends
thatBarclays was obligated to reveahbse shortcmings when promoting the service. The
principal shortcomings included the faloat Barclayslid not update the profiles of individual
traders, that Barclays altered the profiles of certain tradessit Barclays’s interestand that
Barclaysoverrodecertain profileso make aggressive traders appear safer and avoid being
blocked as potential counterpartie§&réat Pacifiaviem. 14; Am. Compl. 56).

Once again, Great Pacific’s claim founders on the reliance requirement. y\NGtedzt
Pacific concedethat it never used, or sought to ubescounterparty blocking servicd
Liquidity Profiling. (Great Pacific Mem. 15)Instead Great Pacificclaims that it relied on the
effectiveness of Liquidity Profiling when deciding to trade in the dark pa@use it “wanted to
avoid trading in venues where proprietary or predatory traders existed.” (Anpl.Co68;
Great Pacific Mem. 15 n. 13). As the Barclays presentation attacheddmémeled Complaint
makes cleamhowever, Liquidity Profiling was never intended, or advertised, as daovaynowe
predatory or toxic HFT firms from the dark pooSeg@Am. Compl., Ex. A). To the contrary, the
counterparty blocking feature (the one that Great Pacific alleges wascinedj was premised
on thefactthat HFT firmsweretrading in the dark poolPut simply, to the extent th&treat
Pacific alleges it relied on the Liquidity Profiling service, that releawas unreasonable as a
matter of law See, e.gManderville v. PCG & S Grp55 Cal. Rptr. 3d 59, 69 (Cal. Ct. App. 4th
Dist. 2007) (“[W]hether a party’s reliance was justified may be decided as a matier iof |
reasonable minds can come to only one conclusion based on the facts.” (internal quotion mar
omitted));see also, e.gDavis v. HSBC Bank Nevada, N.891 F.3d 1152, 1163 (9th Cir. 2012)

(dismissing the plaintiffs’ fraudulent concealment claim under Californiaaféey concluding
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that the plaintiff “cannot demonstrate justifiable reliance on the purportedef&alulisclose”);
Hoffman 175 Cal. Rptr. 820 at 833After establishing actual reliance, the plaintiff must show
that the reliance was reasonable by showing that (1) the matter was mategalengb that a
reasonable person would find it important in determining how he or shid aciuand (2) it was
reasonable for the plaintiff to have relied on the misrepresentation.” (intéat@ns omitted)).

2. The FAL and UCL

Finally, the Court turns to Great Pacific’s claims untdter FALandUCL. Claims under
the FAL and UCL involve similar elements and, for that reason, clvaggently analyzéhem
together.Seg e.g, In re Sony Gaming Networks & Customer Data Sec. Breach,908.F.
Supp. 2d 942, 969 (S.D. Cal. 2012) (treating the reliance requirement under the UCL arsl FAL a
identical);Kwikset Corp. v. Superior Couyr246 P.3d 877, 883-8€&l.2011). The scope of the
UCL is comprehensive: It “prohibits, and provides civil remedies for, unfair competitroahw
it defines as any unlawful, unfair or fraudulent businessiaptactice.” Id. at 883 (internal
guotation marks omittedf:Unlawful” practices under the UCL include “anything that can
properly be called a business practice and that at the same time is forbidderbleyit civil,
criminal, federal, state, or miaipal, statutory, regulatory, or courtade.” Sybersound Records,
Inc. v. UAV Corp.517 F.3d 1137, 1151-52 (9th Cir. 2008) (internal quotation marks and
alterations omitted) Fraudulent practices includ@ything that is likely to deceive members of
the general publicSee Kasky v. Nike, Ine5 P.3d 243, 25@0al. 2002)!! The FALis “equally
comprehensive within the narrower field of false and misleading adwertigkwikset 246 P.3d

at 884. Thd-AL makes it unlawful “to induce the public to enter into any obligation” by means

1 As Great Pacific does not allege atpfair’ practiceswithin the meaning in the UGL

that definition is notelevant here.
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of a statement “which is known, or which by the exercise of reasonable care should be &nown, t
be untrue or misleading.” Cal. Bus. Prof. Code 8§ 1730Ke the UCL, the FALrequires only
“that members of the public are likely to be deceived” by a particular statemertgtdment
need not be actually fals&asky 45 P.3cat 250 (internal quotation marks omitted)

To possess standing under the UCL or FAL, “a plaisté€onomic injuryymust] come
‘as a result of’ the unfair competition or a violation of the false advertiammg Kwikset 246
P.3d 877 at 887. The California Supreme Court has determined that the phrase “as a result of’
requires a showing of a causahoection or reliance on the alleged misrepresentatich.”
(internal quotation marks omittedyVhere a plaintiff'sclaims soundn fraud, as Great Pacific’s
claimsdo here, the plaintiff “must demonstrate actual reliance on the allegedly de@eptive
misleading statements, in accordance with \settled principles regarding the element of
reliance in ordinary fraud actionsld. at 888 (quotindgn re Tobacco Il Case207 P.3d 20, 26
(Cal.2009). Further, in a putativelass actionthe UCL and the FAL require that the named
class representative establish reliartice;other members of the class are not required to do so.
Seeln re Sony Gaming Network803 F. Supp. 2d at 969 & n,2dwikset 51 Cal. 4th at 326-27
& n.9. Finally, fraudbased claimsinder the UCL or FAL must meet Rule 9(b)’'s heightened
pleading standardsSeeln re HSBC BANK, USA, N.A., Debit Card Overdraft Fee Lifig-.
Supp. 3d 34, 54 (E.D.N.Y. 20%4n re Ferrero Litig, 794 F. Supp. 2d 1107, 1114 (S.D. Cal.
2011) (citingVess v. Cibdaeigy Corp. USA317 F.3d 1097, 1103-06 (9th Cir. 2003)).

Applying those standards hef&reat Pacific’'dJCL and FALclaims fail as a matter of
law. First,Great Pacific’s claims premised on Barclays’s alleged failure to adequateliysa
the level of aggressive tradingits dark pool are deficient for the same reason its related

concealment claim wa3he Amended Complaint does not identd#gy materially false or
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misleadingstatemenby Barclays SeeHughes v. Este€ Co, 930 F. Supp. 2d 439, 467
(E.D.N.Y. 2013) (observing that a claim under the FAL requires “statements idvuheising
[that] areuntrueor misleading”(internal quotation marks omittggd)/P Racing Fuels, Inc. v.
Gen. Petroleum Corp673 F.Supp.2d 1073, 1088 (E.D. Cal. 2009) (same). SeCGoedt
Pacific’'sUCL and FALclaimspremisedon Barclays’s courtship of HFT firnandits Liquidity
Profiling servicefail because, as witlts concealment claim$reat Pacifidails to allege
reasonable relianaen any of Barclays’s statements or omissions. As noted, braseld claims
under the UCL and FAkequire that “the named Class memhersallege actual reliance to
have standing.’In re Sony Gaming Networks & Customer Data Seea&h Litig, 903 F. Supp.
at970; Kwikset Corp. v. Superior Cour246 P.3cht 888(describing actual reliance as an
element of statutory standing under the FAh)re Tobacco Il Case207 P.3dhat 26(stating
that aplaintiff “proceeding on a claim of misrepresentation as the lb&$is or her UCL action
must demonstrate actual reliance on the allegedly deceptive or misleadingestaten
accordance with webtated principles regarding the element of reliance in ordinary fraud
actions”). But,as dscussed above meference to Great Pacific’'s concealment claims, Great
Pacificfails to allege reasonable actual relianceaag statements or omissiomg Barclays
Perhaps recognizints failure to adequately allege actual reliance, Great Pacges
the Court to adopt a presumption of reliance based on the California Supreme Court’s decision i
In re Tobacco Il Casesvhich involved a UCL claim against various tobacco comparieseat
Pacific Mem. 21) With respect tahe reliance requirement the UCL, theCourt adopted the
holdings of two lowecours that a showing of actual reliance on a particular statement was
unnecessary becaue defendant tobacco companies had engagetiecadedong campaign

. .. to conceal the ladth risks of{their] product while minimizing the growing consensus
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regarding the link between cigarette smoking and lung cancer and, simultaneagastyng in
saturation advertising targeting adolescents, the age group from which o&ersmust come.
Tobacco Il Case=207 P.3d at 40 (internal quotation marks omitted})e Tourtreasonedhat,
in light of that campaignt would be impossible to demonstrate actual reliance on any particular
statementand thus helthat the plaintiffs could instead presume reliaosehe defendants’
ubiquitous, “saturation” advertising campaigd. The Court, however, limited the presumption
to cases “where... a plaintiff alleges exposure to a loregm advertising campaighid., and
courts have declined to apptyto UCL and FAL claimsn the absence of suchsabstantial
campaignseeg e.g, Mazza v. Am. Honda Motor C®66 F.3d 581, 596 (9th Cir. 2012)
(“Honda’s producbrochures and TV commercials fall short of the “astee and longerm
[fraudulent] advertising capaign” at issue in th&obacco lICasegqalteration in original)
Marchante v. Sony Corp. of Am801 F. Supp. 2d 1013, 1019 (S.D. Cal. 2011) (finding the
parallel withtheTobacco [ICases‘unconvincing” where thelgintiff alleged only a “minute
fraction of what was alleged in the tobacco cases” and therefore declinirggtonar reliance);
Pfizer Inc. v. Superior Courl05 Cal.Rptr.3d 795, 805 (Cal. Ct. App. 2d Dist. 2010) (declining
to apply thelTobacco lICasegresumption td.isterine’s “effective as floss campaign,” which
was limited in scope and lasted for only about six months).

In light of that limitation, there is no basis to apply Trabacco IICasegpresumption
here TheAmended Complaint identifies only one purporgetyertisemento which Great
Pacific was exposed during the class peried presentatiogontaininga discussion of

Liquidity Profiling. (Am. Compl. 11 39-42% And whileGreat Pacific makes a passing

12 The Court assumes, without deciding, that this presentation constituted adveitisimg w

the meaning ofhe FAL. CompareBarclaysMem. 21-22with Great Pacific Mem. 20 n.19).
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referenceao other marketing materials,dbes not allege any facts regardihgse additional
materials (Id. at 142 Great Pacific Mem20 n.19. For that reason, Great Pacific has not come
anywhere negpleading that it was exposed to the sort of sustained, “saturation advertising”
campaign that persuaded the Court to presume reliartke Tobacco lICases 207 P.3dt40.
To the contrary, applying thEobacco lICasegresumption here would all but eliminate the
actual relianceequirement for UCL and FAtlaims— a requirement thahe California
Supreme Court explicitlyeaffirmedin theTobacco lICaseshemselvessee207 P.3d at 26see
alsoKwikset 51 Cal. 4h at 326 (examining the discussion of the reliance requirement in the
Tobacco lICasesn analyzing claims under the UCL and FAL- by allowing aplaintiff to
simply assert in conclusory fashidimat it was exposed t&dvertising. AccordinglyGreat
Pacific’s UCL and FALclaimsmust also be dismisséd

CONCLUSION

For the reasons stated aboveféhdants’ motions to dismiss the Complaints in these

cases are GRANTED, and the Complaints are dismissed in their enfifetyleaves only the
guestionof whetherGreat Pacific and the SDNY Plaintiféhould be granted leave to amend
their complaintgor asecond and thirdme, respectively.The SDNY Plaintiffsdo not ask for
leave to amendand the Court will not grant them leastga sponteboth because amendment
would likely be futile and because, in granting leave to file a second amendedintrtipga

Courtexpresslywarned the SDNY Plaintiffs that they would not be given another opportunity to

13 In light of the Court’s conclusion that Plaintifts| to state a clainagainst Barclayghe
Court need not, and does not, address Barclays’s argument that the Courssitteuld
allegations allegedly lifted from a complaint filed by the New York Attorneye@&dn See
Barclays’ Mem. Law Supp. Mot. To Dismiss Second Consol. Am. CompMQ@42589,
Docket No. 16) 11-12Barclays Mem10-12). Nor does the Court address Barctagther
arguments for dismissal.
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address the issues raised in Defendants’ motions to disBess.e.gClark v. Kitt No. 12CV-
8061 CS), 2014 WL 4054284, at *15 (S.D.N.Y. Aug. 15, 2014) (holding that the plaintiff's
failure to remedy theomplaint’s deficiencies identified by an earlier motion to disrhissalone
sufficient ground to deny leave to ame))dee also, e.gRuotolo v. City of ¥, 514 F.3d 184,
191 (2d Cir. 2008) (affirming the district court’s denial of leave to amend in pamseechthe
previous opportunities that the plaintiff had received to amend the compl&erg14(CV-
2811, Docket No. 246).

Great Pacific, however, does seek leave to amend (Great Pacific Mem. 25), and its
request is on firm ground given “the liberal standard set forth in Rulefitfé Federal Rules of
Civil Proceduré. Loreley Fin. No. 3 Ltd.2015 WL 4492258, at *24. As discussed, many of the
deficiencies in the Amended Complaint turn on Great Pacific’s failure to pl&adesu factsto
establish a plausible claimther than an inherently flawed legal theoAnd while Great Pacific
was also granted leave to amend its complaint after 8a’'sl initial motion to dismisand
warned that it would not be given another opportunity to address the deficieregesl dly
Barclays(seeBarclays’s Rept Mem. 10), the initial motion and the present motion are not
identical and the earlier amendment was made “in the critical absence of a defiiitiy€ r
Loreley Fin. No. 3 Ltd2015 WL 4492258, at *25. Put simply, the Court cannot sayGhest
Padfic is urable to plead facts sufficietd survive a motion to dismiss and, therefonat
amendmentvould necessarilpe futile. SeeLucente v. Int'l Bus. Machines Corf310 F.3d 243,
258 (2d Cir. 2002) (“[A] mendment . . . is futile if the proposed claim could not withstand a
mation to dismiss pursuant to Federal Rule of Civil Proceddfb)(6).”). Accordingly, Great
Pacific is granted leave to file a second amended complaint no latéotimameeksfrom the

date of this Opinion and Ordefhat sid, becaus&reat Pacific’s case (16V-168) will be the
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only matter still pendingn the MDL, the parties are ordered to show cause in writing no later
thantwo weeks from the date of this Opinion and Order why the Court should not sugdast to
JPML thatl5-CV-168 be remanded the Central District of California and the M2losed

As discussed at the outset of this Opinion and Order, the Court’s task in deciding the
present motions was not to wade into the larger public debate about HFT that wad lsparke
Michael Lewis’s bookrlashBoys Lewis and theritics of HFT may be right in arguing that it
serves no productive purpose and merely allows certain traders to exploit tgataiolo
inefficiencies in the markets at the expense of other traders. nidaeglso be right that there is
a need for regulatory or other action from the SEC or entities such as the Eeschadg
Barclays. Thosehoweverare debates and tasks others. The Court’'s narrow task was,
insteadto decide whether the Complaintstimese cases were legally sufficient to survive
Defendants’ motions to dismiss. Having concluded that they are not, the Complaintb&must
and are dismissed. The Clerk of Courtirectedto terminatel4-MD-2589,Docket Nc. 7, 15,
and 23, and to clossdl member cases except for-C¥-168.

SO ORDERED.
Date August 26, 2015 d&i %’/;

New York, New York ESSE M-FURMAN

nited States District Judge
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