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UNITED STATES DISTRICT COURT USDC SDNY
SOUTHERN DISTRICT OF NEW YORK DOCUMENT
= === X ELECTRONICALLY FILED
: DOC #:
JOHN DOE and JANE DOE, Individually and on behalf : DATE FILED: S-3/-(1

of M..S. an Infant, as Next Friends,

Plaintiffs,
14 Civ. 2953 (PAE)
..V..
OPINION & ORDER

JOSEPH LIMA, Bureau Chief of the Manhattan VI Area
Office of the New York State Division of Parole; Parole
Officer EMILY SCOTT; Parole Officer SIMON
VALERIO; Senior Parole Officer RICHARD ROSADO;
and Senior Parole Officer JAMES CAPPIELLO,

Defendants.

PAUL A. ENGELMAYER, District Judge:

This case, now at the summary judgment stage, involves claims that state parole officials,
in portions of 2012, 2013, and 2014, unconstitutionally deprived plaintiff John Doe (“Doe”) of
access to his infant child. Doe earlier had been convicted of sexual offenses against a teenage
girl, for which he served more than eight years in prison. After Doe’s release from prison on
parole, his wife, Jane Doe, gave birth to their son, M.S. After defendants—parole officials at the
New York State Department of Corrections and Community Supervision (“DOCCS”)—Ilearned
of the birth of Doe’s son, they applied one of Doe’s special parole conditions to bar him
categorically, during two distinct time periods, from having any contact with his infant son.
Together, these two periods lasted close to 13 months.

Following discovery, plaintiffs—Doe and Jane Doe, individually and on behalf of M.S.—
now move for summary judgment under Federal Rule of Civil Procedure 56 as to liability against

the five defendants who remain in this case. Three defendants—Joseph Lima, Simon Valerio,
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and Richard Rosado—in turn move for sumnjadgment in their favor, primarily on grounds
of qualified immunity and aalck of personal involvement.
For the following reasons, the Court grants plaintiffs’ motions for summary judgment as

to liability as to each defendant, and denies defendants’ motions.

l. Background*
A. Factual Background
1. Doe’sFamily Overview

Doe is the biological father of M.S. anethusband of Jane Doe, the biological mother
of M.S. JSF 11 1-2. John and Jane Doe, a woman John Doe has known for more than 25 years,
Albom Decl, Dkt. 236, Ex. 1, 1 3, were married in September 2007, JSF {1 11. M.S. was born in
September 2012d. 1 3. Since September 2013, Doe has worked full-time for a Manhattan-
based company that provides live and artificial foliage for special evieht$.13. Since 2006,
Jane Doe has worked at a legal segyetor a large law firm in Manhattard. § 15.

Doe had previously been married, betw&888 and November 2005, to Beverly Martin.
Id. 1 10. He is the father of eight children with five women: four with ex-wife Martin; one with
Jane Doe (M.S.); and three with three other womdn{ 12. His children are two daughters

born in 1986; a son born in 1990dlaughter born in 1993; a son banrl997; a daughter born in

! The Court draws its accountthie underlying facts from the parties’ Joint Statement of
Undisputed Facts, Dkt. 229 8F”), and its attached exhibitlaintiffs Rule 56.1 Statement of
Undisputed Material FactBkt. 234 (“PIl. 56.1"), and defendgs’ response, Dkts. 246-2, 269;
defendants Lima’s and ValerioRule 56.1 Statement of Facts, Dkt. 268 and defendant Rosado’s
Statement Pursuant to Rule 56.1, Dkt. 246-1,@auhtiffs’ responses to each, Dkts. 273—-74; and
attached exhibits. The Court also reviewtsel declarations submitted by counsel and their
attached exhibitsee, e.g.Dkts. 236, 258, 267. The Court has reviewed all exhibits submitted
by the parties in the various declarationbynsel. When the Court cites to a Rule 56.1
statement, it does so for factsfor parts of facts thaire undisputed oubstantively undisputed

by either plaintiffsor defendants.



1998; a daughter born in 1999; and M.S., born in September 2012Zhere is no evidence that
Doe ever abused or mistreated his children. PI. 56.1 § 12.
2. Doe’s Rape Conviction and Criminal Record

On October 18, 2004, Doe was convicted aft@natrial in New York State Supreme
Court, Bronx County, of one count of rape ie gecond degree, one count of sodomy in the
second degree, and one count of endangersgéffare of a child. JSF  16. On May 11,
2005, Doe was sentenced to consecutive terms of imprisonment for three and a half to seven
years and two to six yeartd.

Before his trial and conviction, Doe residedh his then-wife Martin, their four
children, and Martin’s nieceld.  17. The complaining withessDoe’s rape case was Martin’'s
niece, who testified at Doe’s trial that Doe lejaged in vaginal and oral sex with her in 2002
and 2003 when she was 13-14 years add. Doe has asserted his innocence of these charges,
Pl. 56.1 1 18; for reasons that the record doesnaéie clear, his criminal conviction remains
today on direct appeaeelSF | 18.

Doe has other criminal convictions and andiecit of domestic vience. On January 22,
1981, as a juvenile offender, he pleaded guiltsotibery in the first degree and was sentenced to
28 months to seven years of imprisonmddt.| 22. On April 4, 1988, he pleaded guilty to two
counts of robbery in the first degg and was sentenced to concurtenhs of six to 12 years of
imprisonment.Id.  21. In addition, in coneéon with his arrestdading to his 1988 conviction,
he provided law enforcement officers with his nesth maiden name as his last name and with
an incorrect birth yeaf1968 instead of 1965), for the purpagempeding the police’s ability to

identify him. Id.  23. Finally, in 2000, Doe shoved or pushed Martin during a “scuffle” and she



fell to the ground; as a result, Martvent to Lincoln Hospital in #& Bronx to seek medical care.
Id. T 24.
3. Doe’s Initial Parole Supenision and Special Condition 13

Doe served more than eight yearsisf sentence for his 2004 rape convictideh. I 16.
While in prison, Doe successfully completed ©CS’s Sex Offender Counseling and Treatment
Program, along with DOCCS'’s Aggression Replacement Trairthd] 19. Before his release
from prison, the New York State Supreme GpBronx County, classified Doe as a SORA
(“Sex Offender Registration Act”) Level Two sex offendéd. I 20. After that classification,
Doe registered in the New York State Sex Offender Regi#dry.

On November 2, 2011, Doe was released frasoprto a parole supervision term of four
years and four months, which ended on March 2, 2046 25-26. Upon his release from
prison, Doe was initially referred to the Bellee Men’s Shelter for housing because DOCCS
determined that his proposed residence witwifis would not comply with the New York State
Sexual Assault Reform Act (“SARA”) aswas within 1000 feet of a schodld. § 30. In
December 2011, however, Doe and Jane Doe proposedide in a different location in the
Bronx. DOCCS approved this residence, and Doeed into that residence with Jane Dae.

1 31.

On November 3, 2011, the day after his reddasm prison, Doe reported to his assigned
parole officer, Joseph Rehal. His releas@arle was subject to numerous conditions; Rehal
read these conditions to Doe. ©stated that he understood theoh. 11 29-30.

Relevant here, special condition 13 stated that Doe “will have no contact with any person
under the age of eighteen, withdlie written permission of the supervising parole officed.”

129 & Ex. A.



To obtain permission to have contact vhik youngest daughter, L.S., who was 12 years
old at the time of his release, Doe, on Delben®, 2011, filed a petition in Bronx Family Court
requesting visitation with L.Sld. § 32. On February 1, 2012, the Bronx Family Court granted
Doe’s petition for visitation with L.S. upon the cens of L.S.’s mother, Doe’s ex-wife, Martin.
Id.

On April 3, 2012, Doe sought permission frora parole officer, Rehal, for his wife’s
cousin and young child to stay at their residence for two nigtit§} 32. Rehal denied this
request. He told Doe that children were altldwed in the apartment without the prior
permission from Doe’s parole officeld.

Around May 2012, after the Bronx Family Court permitted Doe’s visitation with L.S.,
Rehal, after consulting with s@miparole officer Miguel Medingermitted Doe to have contact
with L.S. subject to the ternes the Family Court’s orderld.  34. Rehal was not aware of any
adverse incidents or harm to L.S. during hiaute as Doe’s superuig parole officer.ld. On
August 22, 2012, the Bronx Family Court issuediital order as to Doe’s access to L.S.; it
granted Doe unsupervised visits with LIg. § 35.

Doe’s parole conditions also required hirparticipate in sex offender treatmend.

1 36. DOCCS sent Doe to the New York CeferAddiction Treatment Services (“NYCATS")
to satisfy this condition. Around November 2811, Doe enrolled in programs at NYCATS.
Id. On September 29, 2012, Doe successfully detag the substance-abuse and sex-offender
treatment programs at NYCATSd. § 37.
4. The Birth of M.S.
Around February 2012, Jane Doe discoveratlshe was pregnant with John Doe’s

child. 1d. § 38. On or about April 19, 2012, John Doertedd Rehal, his parole officer at the



time, that Jane Doe might be pregnant. Rehahseled Doe about his sex offender restrictions.
Id. In September 2012, John and Jane Doe’s son, M.S., wasltofin3.
5. Doe’s Ensuing Parole Supervision and the Roles of Each Defendant

Until March 2014, Doe was supervised by ki@nhattan VI Area Office of the New
York State Division of Parole, asffice that specializes in thegervision of parolees convicted
of sexual offenses and parolees with raéithesses. In September 2012, DOCCS was
preparing to transfer Doe’s case from the MaiamaVI| Area Office to the Bronx Il Area office
on account of Doe’s residing in the Bronx. Them¢ Il Area office ultimately supervised Doe
from March 2014 until his parole ended in March 20Ib.99 27-28, 39-40.

On September 17, 2012, defendant Emily Scott, a parole officer at DOCCS in the
Manhattan VI Area Office, was assigned to superidse. She ultimately supervised Doe as his
parole officer until September 19, 2018l 1 8. The responsibilities af parole officer include
monitoring assigned parolees’ colmpce with the terms and conditis of their parole and with
the standards of pale supervisionld. { 4.

At all relevant times:

Defendant James Cappiello was a senior parffieer at the Manhattax| Area Office.
Cappiello was assigned to oversee Doe’s supervision from around September 2012 to April
2013.Id. 1 6.

Defendant Joseph Lima was a bureau chi¢gfi@Manhattan VI Area Office. He held
this position for the duration of ¢ supervision by that officdd. 4. Lima was generally
responsible for the supervision of three sepanole officers and between 17 and 25 parole

officers. Id.



Defendant Richard Rosado was a senior parffieer at the Manhadin VI Area Office.

He was assigned to oversee Doe’s supervision from around June 2013 until around March 2014,
although he was also involveddecisions regarding Doe’s supision beginning in at least
October 20121d. 1 5.

Defendant Simon Valerio was a parole offiaethe Manhattan VI Area office. He was
assigned to supervise Doe as a parole officer from about September 19, 2013 until about
December 16, 2013d. § 7.

6. The Parole Department’s Separation of Doe From M.

After being assigned to supervise Dor,September 17, 2012, Scott reviewed Doe’s
parole file and his Parolee Chrono Report (“PCRd). | 39. On September 25, 2012, Scott and
Cappiello met to review Doe’s case. They disedlspreparing the transfer of Doe’s case to the
Bronx Parole Office, because ®was residing in the Bronxd.  40.

a. The First Separation of Doe From M.S.

On October 4, 2012, the month after M.S.®&HiDoe went to the Manhattan VI Area
Office for an office reportld.  41. He met with Scott, Rado, and Cappiello, and mentioned
that he was residing with his f@iand newborn child, M.S. In response, Scott, Rosado, and
Cappiello told Doe that he was not alloweddside or otherwise kia contact with M.S.
because of the special conditionhi$ parole that prohibited contact with any person under age
18 without the written permission from his parole offickt.

Doe protested. He explaindgtat the Bronx Family Couttad approved his petition for
unsupervised visitation with hgaughter, L.S., then age 14. During the meeting, Scott, Rosado,

and Cappiello did not ask Doe any questions abisutelationship with M5. or otherwise seek



any information from Doe. Doe became vigibpset during this meeting and Scott thought he
might need medical assistandd.

During the October 4, 2012 meeting, ScotCappiello’s instrutton, required Doe to
sign a document containing additional conditionpale. The statement that Doe was directed
to sign, and did sign, affirmed that he must irdrately leave Jane Dagand M.S.’s residence
and not have any contact with any children under age 18. It statteftlesidingwith wife and
new born is clearly a violation ofly release conditions. | mustek visitation order with regard
to new born child [M.S.]. | am aware that | gawt have contact with child until approval by
Family Court and Parole Officer Scottld. 42 & Ex. B.

The three parole officials—Scott, Rosado, and Cappiello—based their decision to order
Doe out of his residence with Jane Doe Bh8. on the special condition of parole that
prohibited Doe from having contact with persorder age 18 without theritten permission of
the parole officer supervising Dodd. {1 43, 48. These officialsddnot consider allowing Doe
to have restricted contact with M.S. insteadiafply no contact at allNor did the officials
consider their decisiorubject to modification.ld. Doe had been aware of his special parole
condition, although Doe had not hagtice that the parole autlibes would not permit him to
have contact with M.SlId. 11 44-45. Jane Doe was not contacted by any DOCCS officials
before, during, or after the October 4, 201€eting, including for the purpose of asking her
whether she supported or opposed paramtatact between John Doe and MI8. | 46.

After the October 4, 2012 meeting with Sc&osado, and Cappiello, Doe complained
orally to supervisor Lima about begiprohibited from contact with M.Sd.  47. This was the
first time Lima had spoken with Doe. Limaepiously had consulted with Doe’s prior parole

officer, Rehal, about Doe’s parole supervisid. Later that day, Lima spoke to Cappiello,



Rosado, and Scott. Lima told them that tlgeicision not to permit Doe to have contact with
M.S. was correct because Doe’s parole comdliirohibited contact with any person under age
18 in the absence of written permission from the parole officer.

Later in the day on October 4, 2012, after treetimg with Doe, Scott called Cornelia
Krieger, assistant director at NYCAT&. 1 49. Krieger told Scott &t Doe had been extremely
compliant, that Doe had maintained a 10Gpeat attendance rate at NYCATS, and that
NYCATS assessed Doe to be at a low risk ofdigism with no indicéors of reoffending.ld.

1 49.

After the October 4, 2012 meegs with DOCCS officials, De immediately moved out of
his residence and into a holess shelter. Pl. 56.1 | 41.

On October 5, 2012, Doe filed a petition in Bxdfamily Court for vsitation with M.S.

Id. 1 50. Jane Doe consented to this petitiah.

On October 6, 2012, Doe showed Scott the [Fdvder issued by thBronx Family Court
granting unsupervised visitation with L.&l. 1 51. Doe also told Scott that he had filed a
petition in Bronx Family Court fovisitation with M.S. Scott agaidirected Doe not to have any
contact with M.S. Scott alstirected Doe to provide all caurelated information on his next
report date with her, which wacheduled for October 11, 2018.

On October 11, 2012, Doe provided Scott with tlourt information for his petition, and
with a letter of recommmeation from NYCATS.Id. { 52.

On October 17, 2012, Scott visited Bronx Family Court to obtain more information on
the Final Order relating to Doe’s rigtat unsupervised visitation with L.Sd. § 53. Scott was

unable to obtain additional infoation there due to a fire drillSometime after Doe filed his



petition for visitation with M.S., Scott told anvestigator for Bronx Family Court that Doe
could not have any contact with anyone under agdd.8.

On March 12, 2013, Doe’s petition for visitati with M.S. in Bronx Family Court was
dismissed without prejudice becaushe conditions of the Pettner’'s probation indicate that he
is not to live in the same homas a child under the age of 18d. § 54.

Doe continued to reside in the homelesdten. On December 12, 2012, at an office
report, Scott reiterated to Doe that he waspaomitted to have any contact with M.S. or any
other children.Id.  55.

On January 24, 2013, Scott spoke to Marp@se, deputy director of DOCCS’s Sex
Offender Management Unit and discussed Doe’s idoehave parentabntact with M.S.1d.

1 56. Osborne recommended that Doe be edddrack to NYCATS for an updated interview

and evaluation to assess Doe’s stiitglfor reuniting with his family. 1d. At some later point

in January 2013, Scott informed Capmedif her conversation with Osbornkl. § 57.

Cappiello had not been previously aware that Scott was considering permitting Doe to return to
the family residence and have contact with MGappiello himself had not been taking any steps
to explore Doe’s reuniting with his familyd.

Doe then underwent an evaluation by NYCRdfficials. On January 29, 2013, Steven
Rego, a licensed master social warkom NYCATS, met with Doe tevaluate his suitability to
return home to Jane Doe and MI8. 58 & Ex. C. Rego interviewed Doe and noted that Doe
denied that he committed the sexual offenseghaéh he had been convicted of in 2004 and for
which he was on parole. Rego notkdt the Parole Board recordslicated that in his hearing
before the Parole Board, Doe had “denied puttiilsgoenis in his niece but acknowledged that he

began to touch his niece and theagressed to oral sex with herld. Rego noted that Doe

10



stated to him in the interview that he, Doenly said these to the parole board because he
wanted to be released and was thus lyingeqotirole board.” Rego noted that Doe maintained
in his meeting with Rego that “lted not molest her in any way Id.

On February 4, 2013, Rego, in a follow up theg met again with John Doe and Jane
Doe. Id. 1 58 & Ex. C. Rego noted that Doe again denied that he committed the sexual offenses
and that “he admitted some sexual contactégotirole board because he believed it was the
only way he would be releasedld. Rego concluded after thiseeting that “Doe should be
permitted to reside with his wife. Cohabitatwith a partner of the opposite sex is actually a
protective factor for those who commit sexual nffes. It also puts [Doe] with someone who
can offer support if needed. lIttiserefore conducive to the pciples of relapse preventionld.

After this evaluation, on February 7, 2013, Stoid Doe that he could return home and
have contact with M.SlId. 9 59. That same day, John Doe moved back in with Jane Doe and
M.S. at the family’s apartment in the Bronbd. Scott recorded her graof permission to Doe
to return home in an entry in the PCR recsing created that day. Other than that PCR entry,
there is no written statementérmission from Scott to Doe to return home and have contact
with M.S. in the record of this caséd.; see alsd’l. 56.1, Ex. 3 (“Doe PCR”). There is also no
PCR entry reflecting any review or approval bseaior parole officer or bureau chief permitting
Doe to have contact with M.S. JSF { 60.

On April 8, 2013, Scott and Cappiello met tgiesv Doe’s case. They discussed that
Doe was living in the Bronx with his family, but @aiello did not recall ppreciating during that
meeting that Doe was then residing with MI8.

b. The Second Separation of Doe From M.S.

11



In April 2013, Doe’s was case was schedutete transferretb the Bronx Area |l
Office. Id. 1 61. On April 19, 2013, a parole offigarthe Bronx Area Il Office made an entry
in Doe’s PCR noting that Doe had recently bgmen permission to rede with his wife and
M.S. Id. 1 61. Around April 22, 2013, the bureauettof the Bronx Area Il Office, Rodney
Young, spoke with Lima about Doe’s case. Thesf@anof supervision over Doe’s parole from
the Manhattan VI Area Office toe¢hBronx Area Il Office was cancelledd.

On June 17, 2013, Rosado instructed ScottwieweDoe’s case to confirm that it was
proper for Doe to reside with his family, afterdado determined that there did not appear to be
any record reflecting that an exceptimed been made for SARA compliandd.  62.

On July 1, 2013, Rosado directed Scott touis¢with Lima, Does living arrangement
with Jane Doe and M.Sd.  63. On July 11, 2013, in anticipation of Rosado’s review of
whether Doe could reside with M.S., Scott tBlde to compile all Family Court documents,
along with NYCATS reassessmerid. 1 64.

On August 6, 2013, Rosado instructed Scott ¢uire Doe to move out of his residence
with Jane Doe and M.S. as soon as possillef 65. That same daRosado discussed Doe’s
living arrangement with Lima. Lima also detened that Doe should not be permitted to live
with M.S. and must move out of the residence with Jane Doe andltyl.&ima’s
determination was based on Doe’s convictiorsixual offenses and because of the Parole
Board’s condition prohibiting any contact witlparson under age 18 in the absence of written
permission from the parole officeld.

On August 22, 2013, Scott told Doe that heswat permitted to have any contact with
M.S. and would have to move back to a homeless shéitef.66. Scott was not directed to

advise Doe, and did not adviB®e, of any procedure under which Doe could challenge this

12



decision. Id. Before August 22, 2013, Doe had not beentacted by Scott, Rosado, or Lima as
to this issue, and had not besutified that he would be prdjited from having contact with
M.S. and ordered to move out of the family’s resideridey 67.

On September 5, 2013, a different parole offtoést Doe to move out of the family
residence immediately. Doe mowvedt of the residencand returned to a homeless shelter in the
Bowery in Manhattanld. 1 68.

Around September 19, 2013, Rosado removeel fdmm Scott’s supervision. Rosado
appointed Valerio as the p&eofficer supervising Doeld.  69. Rosado removed Scott as
Doe’s parole officer because Scott had permified to live with his family and have contact
with M.S. Rosado instructed Scott not to hawgher contact with Doer involvement with his
case.ld. Scott conferred with Val® about the transfer of [2&s case from her to himd.

C. Doe’s Invocation of DOCCS'’s Parental Contact Protocol

On August 21, 2013, shortly before the secpedod in which Doe was separated from
M.S., DOCCS adopted a new directive, AgeBisective 9601, entitlethe “Parental Contact
Protocol.” Id. 70 & Ex. D (“Parental Contact Protocal’ “Protocol”). The Parental Contact
Protocol addresses the “parentglderights that must be consiéérin instances where: (1) an
individual who is expected to be under oumler community supervisiqa releasee); and (2)
the releasee is the biologicalaoptive parent of a minor (angen under the age of 18); and (3)
a condition of the releasee’s supervision limitongorohibiting such contact has been imposed
by DOCCS.” Id. § 71. The Protocol sets out DOCCS&ministrative procedure to determine
the conditions that “are reasonably necessary feleasee to properly exercise his/her parental

rights while protecting his/her ttiren from harm or danger.Id.

13



On September 17, 2013, an attorney for Doe aéegtter to the New York State Board of
Parole, and two senior officel Anthony J. Annucci, the acgrcommissioner of DOCCS, and
Terrance X. Tracy of the New York State Bbaf Parole. The letter asked that DOCCS
immediately permit Doe to return to his familyieme to reside with Jane Doe and ML&.

172 & Ex. E. On September 26, 2013, Doe’s attorney sent the same letter tdd.ima.

On October 2, 2013, Lima told Doe’s attornegtthima would initiate an investigation
pursuant to the Parental Contaabt®col to determine whether to permit Doe to reside with M.S.
Id. T 73. Lima noted that the Protocol gave DOQCIESlays to completiés investigation but
told Doe’s attorney that Lima expected thedstigation into Doe’s case to be “expeditetd’

1 73.

On October 7, 2013, Lima, Rosado, and Scotttmdtscuss the investigation into Doe’s
request for parental contact with M.&l. § 74. Lima and Rosado dited Scott to review the
Parental Contact Protocol and to assist Dagathering documentation germane to DOCCS’s
investigation.ld. Scott then spoke to John Doe aaghe Doe in separate phone callik.

On October 8, 2013, Doe reported for a regular office visit and provided paperwork
required by the Protocold. § 75. The same day, Scott sptkéartin, Doe’s ex-wife, who
agreed to provide additional docantation in support of Doe’s regst for parental contact with
M.S. Id. § 76. On October 10, 2017, Doe had his firsit with Valerio; they discussed Doe’s
parole conditions and Doe’s requést parental contact with M.Sd. § 77. On October 11,
2013, Doe submitted to Scott a letter from Martiat ttupported Doe’s request for such contact,
along with other paperwork relating $zott's request und¢he Protocol.ld. § 78.

Valerio was the lead investigatortime investigation under the Protocddl. § 81. As

Rosado directed, parole officers Rennie Ragrigand Rebecca Rodriguez assisted Valédo.

14



Rosado directly oversaw the investigatibima and Rosado determined which documents
should be reviewed and who should be interviewdd.Valerio, Rennie Rodriguez, and
Rebecca Rodriguez took the following aosaas part of their investigatiokee idy 82:

(1) On October 22, 2013, Valerio, in atemnpt to gather information about
Doe’s criminal conviction, contacted the BraDistrict Attorney’s Office. He learned
that the Assistant District Attorney whogsecuted Doe’s criminal case no longer worked
in that office, but was told that a supervisdthat office woularder the records from
the criminal caseld. 1 82.a.

(2) On October 24, 2013, Valerio, with Rennie Rodriguez, visited the Bronx
Administration for Children Services office. @hsearched for records related to Doe or
the complaining witness in Doe’s criminal case but were unsuccessful in findindgdany.
1 82.b.

3) On October 25 and 26, 2013, Vateaind Rennie Rodriguez went to
Martin’s residence and interviewed her abbog’s criminal case and his request to have
contact with M.S. Martin told Valerio and Rodriguez that she had known Doe for 20
years and had no objection to his requesp&rental contact. She stated she felt
comfortable leaving her children with hinshe also provided Vai® and Rodiguez with
a written statement supporting Doe’s requespfoental contact. During the October 26,
2013 visit with Martin, Valeriand Rodriguez also interviedé..S., who said that she
never had a problem with her father, Doe, trad she has a nice relationship with him.
Id. § 82.c.

4) On November 4, 2013, Rebecca Rodriguez called the complaining witness

in Doe’s criminal case and spoke with hboat Doe’s request for pental contact. In

15



their conversation, Rodriguez informed the ctam@ant that the pugse of the interview
was to get her perspective on Doe’s reqtmsgparental contact. The complaining
witness stated that she did not see a reftsdmer to be interviewed because she had
nothing positive to say about Doe. The cornmptey witness also stated, in response to
Rodriguez’s question whether Doe should be permitted to reside with M.S., “Why should
he live happy and comfortable when he tgoknething from [me] that [I] can’t get
back[?]” Rodriguez asked if the complaig witness would bevilling to undertake a
face-to-face interview witfRodriguez; the complaining wigss refused that request. The
complaining witness indicated, however, telaé would be willing to speak further by
phone. The next day, November 5, 2013, Rebecca Rodriguez called the complaining
witness several times and left several voia#snbut Rodriguez never heard back from
the complaining witnesdd. § 82.d.

(5) Also on November 4, 2013, Valerand Rennie Rodriguez interviewed
Jane Doe at her residence. Jane Doe told thatshe “feels completely safe with [Doe]
residing with their son.” She also provitla written statement indicating her strong
desire to live togethexith Doe and their sonld. § 82.e.

(6) On November 8, 2013, Valeramd Rennie Rodriguez visited Bronx
Family Court and attempted to review theditef Doe’s petitions for visitation with L.S.
and M.S. They were ultimately nable to review these recordisl. | 82.f.

(7) On November 9, 2013, Valerio aRénnie Rodriguez visited the New
York Police Department’s Special Victims i@au in the Bronx. There they received

information relating to Doe’s 2005 criminal cadd. § 82.9g.
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(8) On November 19, 2013, Valerio aRébecca Rodriguez visited the Bronx

District Attorney’s Office, where theseviewed documents relating to Doe’s 2005

criminal case.ld. § 82.h.

(9) On December 6, 2013, ValerindaRebecca Rodriguez visited Bronx

Family Court and, having received permission from Doe, reviewed the files for Doe’s

petitions for visitation with L.S. and M.Sd. § 82.i.

On November 18, 2013, Doe’s attorney provitleda with a clinical evaluation of Doe
conducted by a psychiatrisigeJSF Ex. G, which Lima forward to Rosado and Valelib.

1 83. The psychiatrist recommended that Dopdrenitted to return to his family, concluding:
“[1]t is my opinion to a reasonabldegree of medical certainty thas risk of abusing his son is
virtually nil and that he should be allowed to livéh his family. Indeed, if one were to do an
analysis based on the best interest of the chddnangh the benefits of [Doe’s] return home and
cohabitation with his family versus the riskshie son of doing so, the result would very much
support his return to his family.” JSF, Ex. G at 16359.

On December 3, 2013, Doe’s atteyrnsent a letter to Limadhnoted that 63 days had
passed since October 2, 2013, when Lima hladDoe’s attorney that DOCCS would be
undertaking an “expeditedivestigation under the Pantal Contact Protocolld. | 84 & Ex. H.
The letter requested that DOCEfher immediately conclude itsvestigation or inform Doe’s
attorney of the reasons for the delag. Lima did not provide any explanation of the delay to
Doe or Doe’s attorneyld.

On December 19, 2013, Rosado submitted to lamgport summarizing the results of
the investigation.ld. § 85 & Ex. I. Rosado’s report whased on the documents collected and

prepared by Valerio, Rennie Rodriguez, and Rebecca Rodriguez, along with the material
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provided by Doe’s attorneyid.  86. Rosado submitted those documents to Lima; they
constituted the entirety of what Rosado reeevin connection withis investigation.ld.; see
alsoJSF, Ex. J. The report did not make a recommendation of whether Doe should be permitted
to reside with M.S. JSF, Ex. |. Before thipo#g, Valerio had been traferred to another parole
office. He gave no input or recommendatioegarding Rosado’s December 19, 2013 report to
Lima. JSF { 85.

Two months later, on February 21, 2014, Lissued a determination denying Doe any
contact with M.S.Id. § 87 & Ex. K. Lima did not consat or permit Doe to have limited
contact with M.S., having determined that he wiot need to consider whether to permit limited
contact because Lima had understood Doe to hapeséed to reside with M.S. and not to have
requested limited or supervised contact with M. In his determination, Lima acknowledged
that Doe “presently denies guilt and has elicgade a bit of community support.” JSF, Ex. K.
But, Lima concluded, “[I]Jt would not be in the bestarest of the child to bput at risk if [Doe’s
request] was to be approved.” Lima stateat, in committing his crimes, “the subject was
extremely manipulative and engage behaviors that involveektensive grooming, intimidation
and coercion of the 13 year old victim,” andttkthe crimes “occurred within the family
constellation and in some instances while other family members were present in the residence.”
Id. Lima noted that “[c]onsidering the degreenwdnipulation needed &ngage in this crime
without detection, the &ject’'s denials are a significantrcern. While the attorneys have
submitted several sex offender treatment provider[s] who support the subject, it should be noted
that none of these proweds contacted the victim as was dondhwsy/Parole Officer in this case.

The victim’s perspective is always important amdhis case along with police reports reveal an
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extensive web of deception as part of this erirBased on the subject’s denials there is no
reason to believe that the subject &laswn true progress in treatmentd.

Although the Parental Contact Protocol cétisinvestigations pwwuant to it to be
completed within 45 days, the investigation iBtoe’s request for contact with M.S. lasted
longer,id. 1 88, at least 137 days, beginning on Oatdh013 at the latest and ending with
Lima’s February 21, 2014 determir@tidenying Doe any contact with M.S.

5. Appeal of Lima’s Determinationand Aftermath of the Investigation

On April 3, 2014, Doe notified William Hogathe regional director of DOCCS
responsible for overseeing the Muttan VI Area Office, of kiintention to appeal Lima’s
determination denying Doe contact with M.Ig. 1 89. Pursuant tihve Parental Contact
Protocol, Hogan then scheduled a “Parental Casderence” in Doe’s case for May 5, 2014.
Id.

Prior to the conference, on Ap#b, 2014, Doe filed this lawsuitd. 1 90;see also
Dkt. 1. John Doe and Jane Doe also soughtgeney relief from this Court, Dkts. 6-9. That
application was the subject of a series of gyaecy hearings beforeishCourt. The Court
encouraged Hogan to rule promptly on Doe’pesd, so as to perntiie Court—if Hogan’s
ruling did not moot Doe’s bid for emergencyieé—to take Hogan’s assessment into account.
SeeDkt. 48.

Doe, Jane Doe, and their attorneysrattsl the May 5, 2014 conésrce with Hogan, as
did Lima, who attended atddan’s request and over Doe’s and Jane Doe’s objedtioff.91.

On May 22, 2014, Hogan issued a decis@vrersing Lima’s determination and
permitting Doe to have contact with M.&1. 1 92 & Ex. L. Hogan'’s ordestated that the Parole

Board’s special condition prohibiting Do having contact with anyone under age 18
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without the permission of the pe officer is “modified taallow [Doe] contact with his
biological son, [M.S.]. This myaresult in possible wification with his son in the marital
household.” JSF, Ex. L. Hogan noted, howetlreat Doe “is still subject to the original
condition of his release,” andathis decision “does not predklany future decision to bar
[Doe] contact with his son based on emergisgés, conditions or circumstances which would
indicate to a parole officghat he is likely to or hasexually reoffended any child.fd.

In making that determination, Hogan reviewbhd same information available to Lima
when Lima had barred contact between Aoé M.S. including Rosado’s report and the
documents prepared during the investigatilth.{ 92. Hogan did not restv any material that
had not been reviewed by Rosado or Lima, sawvadditional letter Doe’s attorneys submitted.
Id. In making that determination, Hogan did ne¢ls the advance approval of the Parole Board
or of a court or seek any modification or ameedtrof Doe’s conditions gsarole supervision.

Id.

Around June 4, 2014, Doe received modified pacoleditions from his parole officer in
the Bronx Area Il Office. These permitted him to have unrestricted contact with M.S. and with
L.S. Id. § 93. Doe thereafter returnedréside with Jane Doe and M.S.

During the duration of Doe’s supervisibg the Manhattan VI Area Office, Doe was
compliant with all conditions of parole. Therpke officers who supervised him were not aware
of any instances in which he harmed L.SMo8., including during theeriod in which he was
permitted to have parental contact with either of théam 94.

B. Procedural Background

On April 25, 2014, plaintiffs filed their initlacomplaint, pseudonymously and under seal.

SeeDkts. 1-5. On May 2, 2014, plaintiffs mal/éor a temporary restraining order and a
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preliminary injunction. Dkts. 6-9. Theyithhdrew that motion after DOCCS, on May 22, 2014,
permitted contact between Doe and Ms&gDkt. 45, and revised Doe’s parole conditions to
permit unrestricted contact with M.SgeDkts. 52, 54-58. On June 26 and August 15, 2014,
Rosado and Scott filed answers. Dkts. 68, ©4.July 2 and July 30, 2014, the remaining
defendants filed motions to dismiss. Dkts. 73, 82, 86.

On September 4, 2014, with leaydaintiffs filed a FirsAmended Complaint (“FAC”),
the operative complaint today. Dkt. 100. H#C brings three claims, all under 42 U.S.C.

§ 1983, asserting violations of plaintiffs’ constitunal rights to substdive due process, FAC
19 90-97, freedom of associatioh, § 98—104, and procedural due procesd|f 105-12. The
FAC named as defendants Anthony Annucci, DOB@S8ting commissioner; Lima; Cappiello;
Valerio; Scott; and Rosado, along withriRée Rodriguez and Rebecca Rodrigukk. 1 13-21.
On September 8, 2014, plaintiffs voluntarily dissed their claims against several defendants
named in the original complainGeeDkt. 104.

Between September and December 2014, Scott filed an answer, Dkt. 127, and the other
defendants filed motions to disss, which plaintiffs opposedeeDkts. 112, 114, 116, 119-21,
124-25, 130-31, 133, 14143, 145.

On July 15, 2015, the Court issued an apirand order granting the motions as to
Rennie Rodriguez and Rebecca Rodriguez but oteerenying all motions to dismiss. DKkt.
146 Doe v. AnnucgiNo. 14 Civ. 2953 (PAE), 2015 WA393012 (S.D.N.Y. July 15, 2015)).

On August 6, 2015, Annucci, who had been suodus official capacity and against
whom only injunctive relief was sought, filed andriocutory appeal of thCourt’s denial of his
motion to dismiss, on the ground that the aagginst him was barred lspvereign immunity.

Dkt. 169. On May 10, 2016, after Doe’s ternpafole had ended on March 2, 2016, plaintiffs
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and Annucci filed a motion to voluntarily dismi&anucci as a defendawntith prejudice, Dkt.
1982 which, on May 17, 2016, the Court granted, Dkt. 200.

Fact discovery ended on July 1, 2016.t.L205. On August 18, 2016, the Court held a
pre-motion conference and set a schedot summary judgment briefingseeDkt. 218. On
October 18, 2016, the parties file@thSF and attached exhibits. Dkt. 229. On November 10,
2016, plaintiffs filed their motion for summary jutignt as to liability against all defendants,
Dkt. 233, and included a Rule 56.1 Statement, PB4, a memorandum of law, Dkt. 235, and a
declaration of Blair R. Albom isupport, Dkt. 236, which attached exhibits. On December 23,
2016, Lima and Valerio filed a motion forramary judgment, Dkt. 264, and, in support,
declarations of Lima, Dkt. 26%and Valerio, Dkt. 266, an affirmian of Jeffrey P. Mans, Dkt.
267, a Rule 56.1 Statement, Dkt. 268, a resptmpgintiffs’ Rule 56.1 Statement, Dkt. 269,
and a memorandum of law, Dkt. 27@n December 23, 2016, Rosado filed a declaration in
support of his motion for summary judgment, 245, which included a response to plaintiffs’
Rule 56.1 Statement and included Rosado’s B6l& Statement, and filed a memorandum of
law, Dkt. 246. On December 26, 2016, Cappiello filed a memorandum of law in opposition to
plaintiffs’ motion, Dkt. 253, and a declarationR®bbert A. Soloway in opposition, Dkt. 258. On
January 26, 2017, plaintiffs filed a reply in support of their motion and an opposition to
defendants’ motions, Dkt. 272, a®ll as responses to Lima'a@Valerio’'s Rule 56.1 Statement

and Rosado’s Rule 56.1 Statement, Dkts. 273—-74, and an additional declaration of Blair R.

2 Plaintiffs and Annucci had filed a stipulatiohdismissal of Annucci'sippeal in the United
States Court of Appeafsr the Second Circuit.

3 Due to ECF deficiencies identified by the ®lef Court, these filingsvere re-filed several
weeks after their initial filing. Té Court treats them as timelgdacites here to the later, ECF-
compliant filings.
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Albom in support of plaintiffs’ motion for snmary judgment, Dkt. 275. On February 15, 2017,
Rosado, and Lima and Valerio, filed reply memoraoflaw in support of their motions. Dkts.
279-80.

Il. Applicable Legal Standards for a Motion for Summary Judgment

To prevail on a motion for summary judgmethie movant must teow[] that there is no
genuine dispute as to any matefadt and the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). The movant bears the burden of demonstrating the absence of a
guestion of material fact. In making this detenation, the Court mustew all facts “in the
light most favorable” to the non-moving partidolcomb v. lona Col).521 F.3d 130, 132 (2d
Cir. 2008);see also Celotex Corp. v. Catret77 U.S. 317, 323 (1986).

If the movant meets its burden, “thenmoving party must come forward with
admissible evidence sufficient to raise a genuinesis$diact for trial in order to avoid summary
judgment.” Jaramillo v. Weyerhaeuser C®36 F.3d 140, 145 (2d Cir. 2008). “[A] party may
not rely on mere speculation or conjecture asediie nature of the facts to overcome a motion
for summary judgment.’Hicks v. Baines593 F.3d 159, 166 (2d Cir. 20)(internal quotation
marks and citation omitted). Rather, the opposintypaust establish a genuine issue of fact by
“citing to particular parts ofnaterials in the record.” Fed. R. Civ. P. 56(c)(1)@®e also
Wright v. Goord 554 F.3d 255, 266 (2d Cir. 2009).

“Only disputes over facts that might affélbe outcome of the suit under the governing
law” will preclude a grant of summary judgmemnderson v. Liberty Lobby, Inet77 U.S. 242,
248 (1986). In determining wheththere are genuine issuesnodterial fact, the Court is
“required to resolve all ambiguiseand draw all permissible factual inferences in favor of the

party against whom summary judgment is soughibhnson v. Killian680 F.3d 234, 236 (2d
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Cir. 2012) (quotingrerry v. Ashcroft336 F.3d 128, 137 (2d Cir. 2003)) (internal quotation
marks omitted).
Ill.  Discussion

Plaintiffs bring damages claims under § 1983volations of three constitutional rights:
to (1) familial association undéne First Amendment, and to (2ybstantive and (3) procedural
due process under the Fourteenth Amendmeriintitfs argue that each defendant—all parole
officials at DOCCS—caused déypations of these rights.With discovery complete, and with
the facts largely undisputed, plaffg argue that the undisputéakts establish each defendant’s
liability, supportingentry of summary judgment as to liatyl Three defendants, Lima, Valerio,
and Rosado, in turn pursue summary judgmentair tavor as to liability. While denying that
plaintiffs’ rights were infringedthey primarily argue that the ieence does not establish that
they were personally involved in such infringerteeand/or that they are entitled to qualified
immunity. A fourth defendant, Cappiello, oppsg#aintiffs’ summary judgment motion on the
same grounds as the other defendants, b mloemove for summary judgment. The fifth
defendant, Scott, neither mal/éor summary judgment noitdd a brief opposing plaintiffs’
motion.

The Court first reviews the constitutional riglttn which plaintiffs’ claims are based and
assesses whether plaintiffs were deprived ofethigdts. For the reasons explained below, the
Court finds—based on the undisputed facts—thanhpfts’ rights were infmged during parts of

both periods in which Doe was cabeigally barred from contactith his infant son. The Court

4 Plaintiffs have not sued DOCG& damages, presumably because such a suit would be barred
by principles of sovereign immunitysee Will v. Michigan Ot of State Police491 U.S. 58,

71 (1989) (holding states and state governmam@sot “persons” withimeaning of 8 1983 and

are therefore protected by sovereignmiunity from suits brought under § 1983).
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then considers defendants’ claim of qualifiegnunity and, for each, whether that defendant
was or was not personally involved in these violadiso as to be liable, or whether material
disputes of fact prevent entry ofrsmary judgment a liability.

A. Were Plaintiffs Deprived of Constitutional Rights?

Although plaintiffs claim deprivations ofrie constitutional rights, the analysis as to
two—to intimate association and to substantiue process—is coextensive. As the Second
Circuit has explained, “[tlhe sowe of the intimate association right has not been authoritatively
determined,” in that the Supreme Court has consdlelaims as to this right in connection with
both the First Amendment and the Fourteenth Amendment’s Due Process Gaaskdler v.
Pataki 185 F.3d 35, 42—-43 (2d Cir. 1999¢ge also Matusick v. Erie Cty. Water Auitb7 F.3d
31, 57 n.17 (2d Cir. 2014) (recognizing lack of claas to source of the right). The Second
Circuit has analyzed this right using the feaork of substantive due process because the
Supreme Court has described the right asiaddmental element personal liberty.”See Patel
v. Searles305 F.3d 130, 135-38 (2d Cir. 2002) (quotation omittee;also Garten v.

Hochman No. 08 Civ. 9425 (PGG), 2010 WL 2465479*4(S.D.N.Y. June 16, 2010) (“Where
the intimate association right at issue is tiethtuilial relationships and is independent of First
Amendment retaliation concerns. the Second Circuit has played an analysis under the
framework of the Fourteenth Amendment righstidostantive due process.”). This Court follows
this approach and refers to these two claimstt@geas plaintiffs’ substantive due process claim.

It is well established that a parent’s inteliesthaintaining a relationship with his or her
child is a fundamental liberty intergatotected by substantive due procedsited States v.

Myers 426 F.3d 117, 125 (2d Cir. 2005ge also, e.gTroxel v. Granville530 U.S. 57, 65-66

(2000) (plurality opinion) (“[T]he interest of pants in the care, cuxly, and control of their
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children—is perhaps the oldesttbe fundamental liberty interestecognized by this Court.”);
Santosky v. Kramed55 U.S. 745, 753 (1982) (“The fundanadriberty interest of natural
parents in the care, custody, and managemeheafchild does not evaporate simply because
they have not been model parents][.]”). Thistigplies reciprocally to both parents and their
children. E.g, Southerland v. City of New Yoi&80 F.3d 127, 142 (2d Cir. 2012).

Restrictions on such protected liberty inggseare subject to sttiscrutiny. “[T]he
Fourteenth Amendment ‘forbids the governmeninfringe fundamental liberty interessall,
no matter what process is provided, unless thiengement is narrowly tailored to serve a
compelling state interest.”E.g, Washington v. Glucksber§21 U.S. 702, 721 (1997)
(alteration omitted) (emphasis in original) (quotRegno v. Flores507 U.S. 292, 302 (1993)).
The doctrine of substantive due process thereby guards against the “exercise of power without
any reasonable justification in the seesiof a reasonable governmental objecti@glnty of
Sacramento v. Lewi$23 U.S. 833, 840, 846 (1998). At the same time, to assure that the
Constitution does not become “a font of tort law,” an infringement must be sufficiently serious
and arbitrary that “it may fairly be said shock the contemporary conscienclel’at 847 n.8.
To violate substantive due proc@sonnection with an infringeme of the liberty interest in
familial association, the compulsory separatioparent from child must have been “prohibited
by the Constitution” independent of compiie with procedural due processoutherland680
F.3d at 152 (quotation and alteration omitted).

The Second Circuit has applied strict scrutinyastrictions on liberty incident to post-
prison supervisory regimes, whether denominageparole (as in New York State) or as
supervised release (as in the fedlsystem). Most apposite, lyers the Second Circuit

considered a special condition of supervisdglase prohibiting the defendant “from spending
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time alone with his child abseatithorization from the U.S. &wation Office.” 426 F.3d at 120.
This provision was imposed pursuant to 18 U.8.8583(d), which required that conditions of
supervised release “involve[] no greater deproratf liberty than iseasonably necessary” to
achieve the statute’s purposes. The SecondiGiper then-Judge Satayor, held that, to
satisfy substantive due process, such a otisinion a releasee’dkrty “must reflect the
heightened constitutional concerns” of strict scrutiny, meaning that the deprivation must be
“narrowly tailored to serve a omelling government interestMyers 426 F.3d at 126.

Two Second Circuit cases, each involving conditions separating a releasee parent and
child, frame the Court’s assessment of plairtiéfaim of an unconstitiional deprivation of
substantive due process.

In Myers as noted, the Second Circuit held taagupervised releagerm prohibiting a
defendant from spending time alone with his ciubs subject to strict scrutiny. However, the
Circuit held that it could not determine, on theaw before it, whether that condition satisfied
strict scrutiny for two reasons. First, it was l@ac what the compellingovernment interest was
in that condition. Second, it was unclear whetherdefendant, who was “the parent of a child
in foster care born out of wedlock,” fact had a fundamental liberty interedyers 426 F.3d at
127-30. The Second Circuit remanded to the digtoiatt to balance “the intended purpose of
the challenged condition” against the defendantarest, if any.Id.

In United States v. McGeoch46 F. App’x 44 (2d Cir. 2013) (summary order), the
Second Circuit applied strictrgtiny to a parole condition #t—like the one here—barred the
defendant from any contact with a person uradge 18 unless supervised by a person approved
by the parole officer. The condition resteidtthe defendant’s contact with his sof.at 48

(“A condition of supervised release that pretgem father from seeing his children outside the
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presence of an approved monitor is a severesohgct to careful scrut’). The Circuit held
that, to determine whether such a condition satislue process, an individualized evaluation of
the threat the defendant actugllysed to the safety of his chiéoh was necessary: “Absent an
individualized inquiry into whether [the defendant’s] sexual procéigifpose a threat to his sons
... the imposition of a harsh condition of supervisddase that either ghibits interaction with
his children or makes such interaction subfecsupervision by a person approved of by the
probation officer violates [the éEndant’s] due process rightsld. at 49 (citingUnited States v.
Wolf Child 699 F.3d 1082, 1092-93 (9th Cir. 2012)). hakino position on whether this harsh
application of [the parole cortdin] is warranted under the cinmstances,” the Circuit remanded
to the district court to make this assessmentiewtrecting that the digtt court must provide
the defendant “with an opportunity be heard” and “make specifindings to justify such a
condition.” Id.

MyersandMcGeochguide the analysis of plaintiffglaims of an infringement of the
right to substantive due procesbBogether, they instruct thatqode conditions that bar a parent
from all contact with a child or condition suchntact on a parole offer's approval implicate a
fundamental liberty interest i familial relationship, are sudajt to strict scrutiny, require
individualized justification baskon the threat posed by the defant to the child, and require
that the releasee be givan opportunity to be heard before their imposition.

Here, to be sure, plaintiffs do not challerigge’s special paroleondition on its face.

But they contend that the parole authoritiderportions of each period in which Doe was
guarantined from M.S.—egregiously misread ttaidition to treat it amandating a categorical
ban on contact between Doe anddua. This, plaintiffs argue, wanconsistent with principles

of substantive due process, which requiredsargh ban be justified with reference, and

28



narrowly tailored, to Doe’s indidual circumstances. And, pl&iifs note, the special parole
condition—which, like that iMcGeochgexpressly authorized paradithorities to give written
permission for such contact—tampated that parole authbes would undertake such an
individualized inquiry. To the @gnt the parole authorities déprd Doe of contact with M.S.
during the two periods without undaking an inquiry into whether it was safe for Doe to have
contact with his child and/oritlhout justifying this ban based dime results of the inquiry that
was eventually undertaken, plaffs argue, they violated plaiiffs’ substantive due process
rights. Separately, plaintiffs argue that becabseparole authorities denied Doe, for portions of
each period, the opportunity to be heard ashy a ban on contact with M.S. was unjustified,
these authorities also deprived plaintiffstheir proceduratiue process rights.

Based on its review of the summary judgneaord—and the facts are almost entirely
undisputed—the Court holds thaaintiffs’ substantive and poedural due process rights were
infringed.

As to plaintiffs’ substantive due process claim: The parole authorities deprived Doe of
all contact with his infant son for a combthnearly 13 months, spanning two perio8seJSF
19 41-47, 59, 65-68, 92-93. During these periodswasdorced from his home, where he
lived with his wife, and relocated, for muchtb& two periods, to a homeless shelter. It is
undisputed that Doe, Jane Doe, and M.S. Haddamental liberty interest in their familial
relationship. In order to Hawful, the parole officials’ baon their cohabitation and Doe’s
contact with M.S. was requildo be narrowly tailored teerve a compelling government
interest.

For significant parts of each period, howevee, plarole authorities’ order barring Doe

from contact with M.S. was neither factugllystified nor narrowly tailored at all. These
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deprivations of plaintiffs’ fundamental libertyterests were sufficientlgrbitrary and egregious
to violate substaite due process.

The first period, between October 4, 2012 anoréary 7, 2013, lasted four months. The
first day of that period, the parole officialsseott, Rosado, and Cappiello, and later that day,
Lima—justified barring Doe frongontact with M.S. based on tepecial parole condition. That
decision was initially justified:The special parole conditionrp@d Doe from contact with any
minor without “the written permission of tlseipervising parole officer.” And the parole
officials were permitted to deprive Doe of asg¢o M.S. for a reasonable period while they
investigated whether any restriction on contgith M.S. was justified to advance the state’s
interest in protecting M.S., anidso, to narrowly tailor that restriction to that intereSee, e.g.
Southerland680 F.3d at 153-54 (collecting cases holdingontext of removal of children
from parental home in interest of safety, thatents’ substantive due process rights are not
violated provided that a post-rewal proceeding is promptly hetd evaluate the basis for the
removal; court upholds four-day separation perfod).

Thereafter, however, despite Doe’s compkinfirst to Scott, Rosado, and Cappiello,
and then to their supervisor, Lima—no meaningdictual investigation esued for three and one
half months. The parole officials did negligileestigation. The tweubstantive data points
the parole officials obtainedisfavoreda ban on contact with M.S. tlalone a categorical ban:

Later on October 4, 2012, NYCATS's assistant doedCornelia Krieger, told Scott that Doe

5> To be sure, some six months before M.S.rthbDoe had alerted his earlier parole officer,

Rehal, to Jane Doe’s pregnancy, JSF 1 38, satliita parole officials potentially could have
inquired into the need for a ban on contact between Doe and his newborn before M.S. was born.
For purposes of this decision, however, the Court treats the parolesoffschaving been put on
notice of the need to apply the special pacaledition on October 4, 2012, when Doe met with
Scott, Rosado, and Cappiello for an office report.
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had been extremely compliant and had maiethia 100 percent attendance record at NYCATS,
and that NYCACTS assessed Doe to be at aigikof recidivism with no indicators of
reoffending. JSF 1 49. And, on October 6, 2012 pwvided Scott with a final order of the
Bronx Family Court granting him unsuperviseditagon with L.S., Doe’slaughter, then age 13.
Id.  51. The parole officials, however, did notsider whether this information called the no-
contact ban into question; they did not consideirttiecision to ban all ewact with M.S. to be
subject to modification; and, dtmgly, they did not consider vether the lessalternative of
restricted contact between Daed M.S. could be justifiedd. {1 43-45.

Between October 4, 2012 and January2®4,3, the only actions taken to acquire
information relative to Doe were Scott’sautcessful attempt, on October 17, 2012, to obtain
Family Court records regarding Doe’s rigbtunsupervised visitation with L.Sd, 1 53, and
Scott’'s monitoring of the petition Doe filed Family Court on October 5, 2012, seeking
permission to have contact with M.g&l, 1 51-54. That petitiomas dismissed, on March 12,
2013, in deference to the parole authoritiesotiStad told a Bronx Family Court investigator
that Doe could not have contact with anyone under agee#dd.{ 52, and the Family Court, in
dismissing Scott’s petition, notelkat “the conditions of the Patiner’s probation indicated that
he is not to live in the same e as a child under the age of 1i@,"{ 54.

Not until January 24, 2013, was any serious iiyguto the need for a no-contact ban
undertaken. That day, Scott took up Doe’s comfdaiith Mary Osborne, the deputy director
of DOCCS’s Sex Offender ManagementitJwho recommended an updated NYCATS
evaluation. Thereafter, events moved morekjyi The NYCATS evaluation resulted in a

recommendation, on February 4, 2013, that Dopdmitted to reside with Jane Doe and M.S.,
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and on February 7, 2013, Scott gave Doe permigsiogturn home and to have contact with
M.S. Id. 1 56-59.

This chronology unavoidably reveals an abjadtire by parole authorities, during much
of the first four-month no-contact period, to engagall with the issues presented by Doe’s
request to reside with his wiend newborn son. No concertgtention was given to whether
restrictions on contact with M.Set alone a wholesale ban, werstjtied. The parole officials
instead read special parolenclition 13 to mandate a compl&tan, ignoring the portion of that
condition that expressly empowered them to pesoch contact. The parobdficials appear to
have tacitly treated special p@ondition 13 as imposing a btrat could be overcome only in
the event of a court order autlzing visitation, and to have pthe onus on Doe to take legal
action in Family Court to obtaisuch relief. But special condition 13 did not impose any such
regime. On the contrary: Ikpressly vested the parole offigalith responsibility to determine
whether to permit contact, or rested contact, between Doe and M.S.

As a result of this abdication, the parofabals gave no considerations to the factors
known to them that tended tosthvor the “harsh conditionMcGeoch546 F. App’x at 49, of a
total parent-child quarantindhese included that (1) unlike tkietim of Doe’s rape conviction,
who was an adolescent girl, M.S. was a newlbaynand Doe’s biological son; (2) since his rape
conviction, Doe had been given permission, leyBinonx Family Court, to have unsupervised
access to his adolescent daughter, L.S.D@ had successfully completed sex-offender
treatment at NYCATS; and (4) NYCATS, two dafter the parole officials applied the special
condition to bar all contact with M.S., opined tm&c¢hat Doe had a lowsk of recidivism with
no indicators of reoffendingSee Myers426 F.3d at 127-28 (holdingath when defendant’s

prior offenses “involved girls” and “the PSR [had] stated that the focus of [the defendant’s]
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pedophilia was an attraction 'lemales,” for contact limitation to be imposed on defendant’s
contact with his “own son,” district court was obliged “to develop a record demonstrating the
danger to that child . . . hotlwe condition will deter miscondutdward that child”; government
had “offered no evidence to show that [] chddnale, was in any danger from his father”).
Under these circumstances, the parole offideiled to justify the infringement on Doe’s (and
his wife and son’s) familial association right&nd they failed to tailothe restriction they
imposed to the facts particular to Doe. On faual record, even dn initial period of
separation pending investigationinflividualized circumstancesould have been permissible,
the four-month ban on parent-chiddntact imposed here cannotdmpiared with strict scrutiny.
The second period in which all contaetween Doe and M.S. was forbidden, between
September 5, 2013 and May 22, 2014, lasted eightaedhalf months. A substantial portion of
that ban, too, cannot be justdieonsistent with Doe’s substéve due process rights and the
requirements of strict scrutiny. The ban was resurrected by Lima and Rosado based on new
information. Instead, they overruled Scott's demi to permit Doe’s return to his home based
on Doe’s earlier rape conviction and on the faat the special parolndition banned contact
with persons under age 18 without the pardlieer’'s permission. JSF  65. The record does
not reflect that these officiatoonsidered the different factuabntext of Doe’s rape conviction
and his bid to live with his newborn son; tiade had been permitted unsupervised contact with
his adolescent daughter and ttiase visits had beemthout incident; that Doe had completed
sex-offender treatment; or that NYCATS had founcBmbe at a low risk of recidivism and
that its evaluation had led it affirmatively tecommend resumption of contact between Doe and
M.S. Nor does the record reflect that the paoflieials, in re-imposing the ban in September

2013, investigated or considered Doe’s behaghioing the immediate prior seven months, when
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Doe had resided, without incident, with M.S. Tgaeole officials theref@a cannot be said then
to have made an individualized assessmenthafther the compelling state interest in child
safety justified a new ban oomtact between father and son.

The four-week period between September 5, 2013, when the second ban took effect, and
October 2, 2013, when Lima—after being contadtgdoe’s attorney—agreed to initiate an
investigation under the neybperative Parental Contact Protqdbkrefore, like the first three-
plus months of the first no-contact period, carb@squared with strict scrutiny’s requirements
that a restriction on familial association advaaa@mmpelling interest and be narrowly tailored
to do so.

The ensuing four-month period betweert@der 2, 2013 and February 21, 2014, when
Lima issued a determination reaffirming the @twoif contact between Doe and M.S. presents a
separate question as to substantiue process. In this pedican investigation was, finally,
undertaken that attempted to evaluate, putsieatiie Parental @htact Protocol, Doe’s
suitability for contact with M.S. Some panti of this period was pperly used for that
evaluation, however belated it wasid the inquiry did probe somelevant issues, including the
facts of Doe’s criminal case, the views of J&oe, and the Bronx Family Court files underlying
Doe’s successful petition for viation with L.S. However, the record does not supply any
justification for this investigtion—during which Doe was barré@m all contact with his son—
to take four months. Nor doesthecord reveal any justification for Lima’s determination to last
two months past December 19, 2013, when Rosalimisted his report. The Protocol called for
a 45-day inquiry; Doe’s counsel pressed Limthat63-day mark for a resolution; and the delay

of more than another two months frahat point forwad is unexplained.
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The wholesale ban on contact between Broé M.S. between February 21, 2014 (when
Lima reaffirmed his determination that nontact was appropriate), and May 22, 2014 (when
Hogan reversed Lima’s determination), also cameosquared with strigicrutiny. Consistent
with Hogan'’s reversal, which was based on substantially the same information, the evidence
before Lima clearly did not ju$g a complete ban. Lima basea& conclusion on (1) the facts of
Doe’s rape conviction, which, he noted, had inedlvnanipulation of a victim, and had occurred
in a family sitting; (2) Doe’s continued dendl guilt for that offense, which led Lima to doubt
that Doe had made “true progress” in treatmantt (3) the fact that the victim of the rape
offense opposed permitting Doe to have contact with hisseadSF { 82 (“Why should he live
happy and comfortable when he took something fiiroie] that [I] can’'t get back[?]"). Even
assuming, however, that the first and secondeddlactors might justify some restrictions on
contact between Doe and M&hese did not justify a comple@n on contact between Doe and
his infant son, particularly given the ensuing iclah evaluations of Dobad not found a risk that
Doe would abuse his infant son, and given the avitithaof obvious less restrictive alternatives,
such as supervised visitatioAnd the after-the-fact reason Lingave, during this litigation, for
never considering the lessalternative of contact subjectristrictions—that he did not detect
any interest on Doe’s part in cast with M.S. unless it was unrestricted—Ilacks a factual basis.
The summary judgment record instead reflects et repeatedly made plain his interest in
maximal contact with M.S. and had neveicalated an all-or-nothing position. Unddgers

andMcGeoch Lima’s duty was to narrowly tailor anysteiction on Doe’s family’s interest in

® As to the third factor conséded by Lima: While the viewsf the victim of Doe’s sexual

offense are entirely legitimate, those views—ahhexpressed her continuing anger towards Doe
but said nothing about the risk Doe might preso a child—did not bear on the constitutionally
relevant inquiry: whether contact wiboe would jeopardize M.S.’s safety.
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familial association to the interest on M.S.’s safety. The complete ban that Lima reaffirmed on
February 21, 2014 bespoke no attempt to do so.

As to plaintiffs’ proceduratiue process claim: Before depriving a person of a liberty or
property interest, the state, comsrg with due process of law, stwse procedures that balance
the interests involved in the depation. “The essence of due pess is the requirement that ‘a
person in jeopardy of serioussk(be given) notice ahe case against him and opportunity to
meet it.”” Mathews v. Eldridge424 U.S. 319, 348-49 (1976) (quotihgint Anti-Fascist
Regugee Comm. v. McGraBv1 U.S. 123, 171-72 (1951) (Frankfurter, J., concurring)). The
interests to be balanced are: “First, the privaterast that will be affeet by the official action;
second, the risk of erroneous deprivation of sntérest through the procedures used, and the
probative value, if any, of additional or stihge procedural safeguards; and finally, the
Government’s interest, including the function itwel and the fiscal and administrative burdens
or substitute procedural requirement would entddl”at 335 (citingGoldberg v. Kelly397
U.S. 254, 263-71 (1970)). In assessing a protagsstantial weight must be given to the good-
faith judgments of the individuals chargedtvadministering government programs as to the
process dueld. at 349. Nonetheless, “[t]he fundant@requirement of due process is the
opportunity to be heard ‘at a meaningful time and in a meaningful manmerat 333 (quoting
Armstrong v. Manza80 U.S. 545, 552 (1965pee also Londoner v. City and Cty. of Denver
210 U.S. 373, 386 (1908) (“[E]ven here a hearingtsivery essence, demands that he who is
entitled to it shall have thegfit to support his allegations bygament, however brief: and, if
need be, by proof, however informal.”).

As this Court recognized itkenying defendants’ motions diismiss, the Second Circuit

has addressed the process that must be affbgdstate officials when they remove a child from
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a parent’s custody out of concern for the chikfigety, an analogous situation to that here.
Although the parent has a fundametitagrty interest in his oner relationship with the child,
the state has a “profound” intsten the child’s welfare Tenenbaum v. William493 F.3d 581,
593-94 (2d Cir. 1999). The Second Circuit has Hedtl balancing these two weighty interests
permits the separation of the parent and chittiout a pre-deprivatin hearing in emergency
circumstances, meaning a situation in which “the child is immediately threatened with ildarm,”
at 594 (quotation omitted), which includes “the peril of sexual abtetiolson v. Scoppetta
344 F.3d 154, 171 (2d Cir. 2003). But the statélss the duty to undertake a “prompt” post-
deprivation hearing after the cthiihas been separated, as “tbagtitutional requirements of
notice and opportunity to be heard are elohinated but merely postponedKia P. v. Mcintyre
235 F.3d 749, 760 (2d Cir. 2000) (quotations omitted). And “the burden of initiating judicial
review must be shouldered by the governmeid.”(quotation and alteration omitted).

Applying these principles to ¢hundisputed facts, plaintiffgrocedural due process rights
were violated—in both periods—by the impositmiithe ban on all contact between Doe and
M.S.

In the first period of separation, even asgwyg an emergency justified the removal of
Doe from his residence without a hearing, defansl were required to initiate a prompt post-
deprivation hearing that gave Doe a meaningfuydortunity to be heard. They did not do so.
After Doe moved out on October 4, 2012, it wasurdil January 29, 2013—nearly four months
later—that Doe was first interviewed by a socialkes as part of the belated investigation into
whether Doe posed a threat to M.S. J§R1-47, 56-58. Particularly given the fundamental
liberty interest at stake—a parent’s accedsismewborn—that delay “violate[ed] [Doe’s] due

process rights."McGeoch 546 F. App’x at 49see alsdia P., 235 F.3d at 761 (suggesting that
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a period of 10 days in which parent and childeMeept apart, even if “solely for purposes of
protecting the child from possible abuse or improper parental caraithout a hearing . . .
[poses] a serious danger that . . . defendantsditarte violated the plaintiffs’ procedural due
process rights”). The Court need not fix firecise date on whicheahabsence of a post-
deprivation hearing deprived plaiifg’ of their right to procedurgbrocess. Undeny analysis,
the parole authorities’ failure to afford Doe a hearing became unconstitutional long before
January 29, 2013.

The same principles guide the assessmoktite second period. By the time Doe was
ordered to leave the family residence WI. on September 5, 2013, Doe had resided with
M.S. for nearly seven months without known demt, since Scott permitted him to return home
on February 7, 2013. JSF 11 59, 68. And Scaipewisors had internally been aware since
mid-June 2013 that Scott had permitted Doe to reside with M.J]. 62. During the ensuing
two months, they assembled Family Gaecords and the NYCATS reassessmient]f 62—68,
but they did not arrangge pre-deprivation hearing. Insteadgyhabruptly told Doe, on August
22, 2013, that he was required to move out of theljahome and would have to return to the
homeless shelter, a decision ttadk effect on September 5, 20118l 11 66—68.

Under these circumstances, the parotb@ities cannot claim that an emergency
justified dispensing with a pre-deprivation hearii8ge Tenenbayrh93 F.3d at 593-94 (parents
and children may be separated in “emergencypigtances” but, “[a]s a general rule . . . before
parents may be deprived of the care, custodyamagement of theghildren without their
consent, due process . . . must be accorded to theegalso Wolf Child699 F.3d at 1092-93
(district court’s reasoning thdefendant “'is now a convicteskx offender’ and ‘cannot be

m

trusted with minor children™ dl not justify a ban on contactt persons under age 18, given
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the need to comply with the “requirementsifaposing conditions that fnnge on particularly
significant liberty interests,” which require explaig “how on the basis of [the record] evidence
the particular restriction is justified”).

The parole officials also denied Doe amipt post-deprivation hearing in connection
with the second period. Valerio did not me&th Doe until October 10, 2013, more than a
month after Doe had been ordemd of the home. And the justtions given foinitiating the
second no-contact period, which lasted nearly moaths, were not bag®n facts developed in
an individualized investigation intihe threat Doe ostensibly posed\.S. Instead, the parole
officials’ stated basis for removing Doe anewSi@eptember 2013 largely consisted of the circular
argument that the special paratendition required it, whereas, fact, that condition allowed
these very officials to permit contact betwé&xre and M.S. At the same time, the parole
officials, before depriving Doe of this importditterty, made no effort to investigate perhaps the
most relevant evidence: whether Doe’s contdtit M.S. over the preceding seven months
raised concerns about M.S.’'dedg. A final basis for finding @rocedural due process violation
is presented by the nearly nine-month period pable authorities took before determining that
Doe could safely return homéefendants have not artiatéd a justification, under the
Mathewsbalancing analysis, for why so long a perof deprivation was necessary for their

investigation to proceed.

" Lima generally testified that there were “sevetaffing issues” in the parole office, blaming
these and the complexity of thevestigation for the time it tookSeel.ima Dep. 150-55see
alsoLima Decl., Dkt. 265, § 45 (same). But defants adduced no substantiation for the bare
claim of staffing shortages, let alone evidenaifying taking nine months before determining
that Doe could return home unsupervised. Thasnm also does not explain, without more, why
Lima took more than two months, afteceiving Rosado’s report on December 19, 2013, to
make a determination (on February 21, 2014).
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Accordingly, plaintiffs suffered violations of their substantive and procedural due process
rights during both periods when Doe was sepdrittan M.S. The Court now inquires whether
the defendants sued here Bable for those violations.

B. Are the Individual Defendants Liable Under § 1983?

Section 1983 provides redress for a deprovatf federally protded rights by persons
acting under color of state law. To prevail on a § 1983 claim, a plaintiff must establish (1) the
violation of a right, privilege, or immunityecured by the Constitution or laws of the United
States (2) by a person acting unthes color of state lawWest v. Atkins487 U.S. 42, 48 (1988);
Flagg Bros., Inc. v. Brookegl36 U.S. 149, 155-56 (1978).

It is undisputed that defendants, all of whom were DOCCS employees, acted at all
relevant times under color of s¢daw. Defendants argue, however, that they are not liable for
the violations the Court has found of plaintiifenstitutional rights for two reasons: They (1)
are protected by qualified immunity and (2) waceg personally involved in the violations.

1. Defendants’ Claim ofQualified Immunity

Lima, Valerio, and Rosado assert they are ledtiio qualified immunity as a basis for
entry of summary judgment their favor. Cappiello invokes gliiged immunity as a basis for
opposing plaintiffs’ motion. In denying the motiatesdismiss, the Court rejected defendants’
similar claim of qualified immunity. Insofar #ise facts established in discovery largely track
those pled and are substantiallydisputed, the Court’s analysisg@és similar to that on the
motions to dismiss. However, because a diffestantdard applies to a qualified immunity claim
on summary judgment, and because the qualiffedunity inquiry requires attention to each

distinct point in tle chronology of events, the Cowwisits defendants’ claim.
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Qualified immunity protects federal and stafficials from money damages unless the
facts show “(1) that the official violated a statyt or constitutional rightand (2) that the right
was ‘clearly established’ #ite time of challenged conduct&shcroft v. al-Kidd563 U.S. 731,
735 (2011) (citingHarlow v. Fitzgerald 457 U.S. 800, 818 (1982)). A state official “cannot be
said to have violated a cleadgtablished right unless thght’'s contours were sufficiently
definite that any reasonable affil in his [or her] shoes woulthve understood that he [or she]
was violating it.” City and Cty. of San Francisco v. Sheehb S. Ct. 1765, 1774 (2015)
(citation and alterations omitted). “Even if thghi at issue was clearly established in certain
respects, however, an officerssll entitled to qualified immnity if ‘officers of reasonable
competence could disagree’ on the lggaf the action at issue ingtparticular factual context.”
Walczyk v. Rip496 F.3d 139, 154 (2d Cir. 2007) (quotiglley v. Briggs475 U.S. 335, 341
(1986)). The purpose of qualified immunity is‘¢pve[] government officials breathing room to
make reasonable but mistaken judgments by piotgall but the plainly incompetent or those
who knowingly violate the law.’City and Cty. of San Francisc®35 S. Ct. at 1774 (quotation
and alterations omitted). Quadifl immunity is “an affirmative defense on which the defendant
officials bear the burden of proofE.g, Vincent v. Yelich718 F.3d 157, 166 (2d Cir. 2013).

As the Court recognized in denying the roas to dismiss, the fundamental rights
substantively at issue here wevell established as of the eveatsssue. A line of decisions
including those iMyers McGeoch Troxel SantoskyandSoutherlandas reviewed above, had
established that a parent hasiadamental liberty interest in méaining a relationship with his
or her child protected by the BuProcess Clause; that the chilts a reciprocal interest; that
restrictions on these liberty interests are suli@strict scrutiny and as such must be narrowly

tailored to serve a compelling state interest; thatithese standards apply to parole conditions
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akin to those here See Doe v. Annugc015 WL 4393012, at *11-15. The procedural rights of
a parent and child to a pre-deprivation heguabsent an emergency, or to a prompt post-
deprivation hearing, had also been well-essdigld, including in th&econd Circuit cases of
NicholsonandKia P. Defendants do not argue otherwise.

Under these circumstances, defendants eségblish qualified immunity only if, on the
particular facts before them, “officers of reasonable competence could disagree’ on the legality
of the actions at issueWalczyk 496 F.3d at 154 (citation omitted). On the undisputed facts,
there is no such argument avaikabd the parole officials hefer much of the two periods in
which Doe was denied contact with M.S.

As to the first period, some brief, initial period of mandated separation was presumably
lawful (and certainly protected lgualified immunity) to enable the parole officials to gather
facts and determine, in good faith, whether Mdulad safely be with Doe. However, (1) there
was no basis for such a periodast four months, and the offals’ investigative efforts were
sparse and effectively ended withwo weeks; (2) the parole offers’ decision to bar all contact
was based not on a concerted investigationtheaisk Doe posed to M.S., but on a blatant
misreading of the special condition to bar all conteith M.S. and to leave the parole officials
powerless to permit such contact,exbas in fact the condition gatree parole officials that very
discretion and no DOCCS policyqared Parole Board approvalfbee the officials could so
act,seeLima Dep. at 82-91; (3) even assuming thesfacstified some restrictions on contact
between Doe and M.S.—such as supervisethtish—or made such restrictions within the
protection of qualified immunity, the parole aiffils here imposed adrket restriction and

admittedly made no attempt to tailor the resivitto Doe’s circumstances; and (4) the officers
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altogether denied Doe a prongust-deprivation hearing. These basic lapses were not judgment
calls of the sort sheltered by qualified immunity

As to the second period, the Court assuargaendathat imposition okome restrictions
on Doe’s contact with M.S. was justifiable withthe protection of qualified immunity once the
parole officials senior to Scatecided to review her grant of permission to Doe to return home.
However, (1) despite taking more than twonths between reopening this issue and demanding
that Doe leave his home, the parole officersmaitiprovide him a pre-deprivation hearing; (2)
the investigation under ¢hDOCCS protocol did not begin farmonth after Doe left home, and,
also without any evident justtfation, lasted four-and-a-half months, some three months beyond
the 45-day period that the Protogalve for such investigations;)(@e parole officers, in opting
again for a complete ban on contact with M.Saiadailed to tailor—oiconsider tailoring—this
restriction, by now in the face of compellingaance that a complete ban was unjustified; and
(4) the officers altogether denied Doe a pogird@tion hearing, until Doe’s lawsuit and bid for
emergency relief in this Court forced them tea to Hogan, the DOCCS regional director, to
convene such a hearing (and to lift the ban,lpedne months after it was imposed). These
lapses, too, were patent breaches of due prelcastell outside the protection that qualified
immunity extends for good-faith judgment callBhis was not a case in which there was “an
objectively reasonable basis for the[] deciswhichever way they make’itDoe ex rel. Doe v.
Whelan 732 F.3d 151, 155 (2d Cir. 2013)r{ghasis in original) (quotinfienenbaum193 F.3d
at 596).

The Court accordingly (1) denies defendastghmary judgment motions to the extent

based on qualified immunity arig) holds that qualiéd immunity does not supply a basis to

43



deny plaintiffs’ summary judgment motions. Aethmost, qualified immunity would bar liability
for a very limited portion of each of the two periods.
2. Defendants’ Personal Involvement

Liability under 8§ 1983 requires thatdefendant sued in his loer individual capacity be
personally involved in the violatn of the federal right; a defentd& supervisory authority is
insufficient in itself to ceate liability under 8 1983Richardson v. Goord347 F.3d 431, 435 (2d
Cir. 2001). “To proximately cause. . . due process violation . . . a defendant must be
personally involved in the violen. A plaintiff may establis such personal involvement by
making any one of five showings (thédlonfactors’).” Warren v. Pataki823 F.3d 125, 136
(2d Cir. 2016) (citingColon v. Coughlin58 F.3d 865, 873 (2d Cir. 1995)).

These are: that “(1) the defendant paratgal directly in the alleged constitutional
violation, (2) the defendant,taf being informed of the viation through a report or appeal,
failed to remedy the wrong, (3) the defendengiated a policy or custom under which
unconstitutional practices occurred, or allowesl ¢bntinuance of such a policy or custom, (4)
the defendant was grossly negligent in sugég subordinates who committed the wrongful
acts, or (5) the defendant exitdal deliberate indifference to thights of [the plaintiffs] by
failing to act on information that unconstitutional acts were occurrifdy.{quotingColon 58
F.3d at 873)see also Paterson v. Cty. of Onei@&5 F.3d 206, 229 (2d Cir. 2004) (“[A]
plaintiff must establish a givesiefendant’s personal involvemen the claimed violation in
order to hold that defendant liable in fos her] individual capacity under § 1983. Personal
involvement . . . includes not only direct partatijon in the alleged wiation but also gross

negligence in the supervision of subordinates who committed the wrongful acts and failure to
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take action upon receiving infortnan that constitutional violationsere occurring.”) (citations
omitted)).

As to particulaiColonfactors: “Direct participation” means “personal participation by
one who has knowledge of the facts that rendered the conduct ill&yakbst v. City of
Newburgh 262 F.3d 146, 155 (2d Cir. 2001) (citation omittesge also Terebesi v. Torresth4
F.3d 217, 234 (2d Cir. 2014) (“[A] ‘direct parti@pt’ includes a person who authorizes, orders,
or helps others to do the unlawful acts, evdreibr she does not commit the acts personally.”)
(citing Provost 262 F.3d at 155). Personal involvemerdlso satisfied when a parole officer
“actually enforce[s]” a paroleandition, for example, by arresting the parolee for a violation of
parole even if that parole officer dmbt originally impose the parole conditiokarrell v. Burke
449 F.3d 470, 484 (2d Cir. 2006). “[G]ross negligence’ denotes a higher degree of culpability
than mere negligence. Ittise kind of conduct where the defentlaas reason to know of facts
creating a high degree of risk of . . . harm to another and deliberatety &&ils to act in
conscious disregard or irifiirence to that risk."Raspardo v. Carlone/70 F.3d 97, 116 (2d Cir.
2014). “A plaintiff pursuing a theory of grossgligence must prove thatsupervisor’s neglect
caused his subordinate to vi@ahe plaintiff's rights in ordeto succeed on her claimId.
at117.

The Court now applies these startiiato the individual defendants.

a. First Separation Period

Plaintiffs claim that Lima, Rosado, Cappeland Scott were personally involved in the
violations of their rights dumig the first period when Doe and M.S. were separated. They do not
claim that Valerio was personally involved. Limad Rosado dispute their involvement in this

period; Capiello does not; aigtott, as noted, did notsjgond to plaintiffs’ motion.
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On the undisputed facts, tlmurt holds that Lima, Rosado, Cappiello, and Scott were
each personally involved in the constitutional vimas in this period. Mst centrally, all four
were involved in the October 4, 2012 decision tpunee Doe to move out of the family residence
and have no contact with M.S. Rosado, Cappi@lhd Scott together told Doe that he was
barred from having contact with M.S. JSF {1 41&48appiello was the senior parole officer
overseeing Doe’s parole between September 2012 and April 201B6. At the meeting with
Doe, the three did not seek any input from Doeluding about his relationship with M.S.; they
explained that their decision to deprive hintohtact with his son was required by special
parole condition 13, even though in fact it empadethe parole officers to authorize such
contact.Id. § 41. They did not consider authang limited contact or modified barid.  43.
Each’s involvement in the formulatiomé communication of the decision to bar Doe
categorically from contact with M.S. eslisbhes the required personal involvement in the
deprivation.

As for Lima, later the same day, as supervifdhe other three, he received a personal
complaint from Doe about the order &mVe home and separate from his donf 47. He then
spoke to Cappiello, Rosado, and Scott about tbeisibn and ratified itelling his subordinates
that they made the correct decision givengbecial condition prohibiting such contaddl.

These events, most notably Lima’s affirmative approval of the categorical ban, establish Lima’s
personal involvement in the depaiion of plaintiffs’ rights.

The defendants’ inaction during the ensuiagrfmonths, during which the ban remained

in place, reinforces this finding. Until neaethery end of the period, when Scott (alone) took

8 Although Rosado, a senior parole officer, wasfoomally assigned to oversee Doe’s parole
supervision until the period dlune 2013 until March 2014, he was involved in decisions about
Doe’s supervision starting it least October 2012d. | 5.
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the actions that led her to resd the ban, none of the four assed or reassessed whether more
narrowly tailored restrictionsotlld assure M.S.’s safety. Naid any act to commission a post-
deprivation hearing. These lapsefether cast asmict involvement ira continuing violation
of the Doe family’s constitutional rights or as gross negligence that enabled this violation to
persist, support a finding of ®nal involvement. To be sui®gott eventually took action to
assess the central issue: to examine whé&beractually presented a threat to MI&. 11 56—
59. Scott deserves credit for bringing aboueBaneetings with the NYCATS social worker on
January 29 and February 4, 2013, whose recommendation led Scott, on February 7, 2013, to
reverse the ban and permit Doe to return ho8ee id. But Scott’s belated steps do not excuse
her role in instating the ban and her failureDag’s immediate parole officer, to take any action
to examine whether it was actually necessary for more than three months.

Defendants’ arguments against liability are unpersuasive.

Rosado argues that he had no role inQb®ber 4, 2012 decision to bar contact with
M.S. But that argument is foreclosed by the spdied facts to which Rosado stipulated in the
JSF, which states that Rosado (with the othmes)e the decision to bBoe from contact with
M.S. Id. 11 41-43. Consistent with his admissidrinvolvement, Rosado admitted in his
declaration that he attended the October 4, 20d&ting “in an advisory capacity,” Rosado Decl.
1 13, Dkt. 245, and in his deposition that he ptedi Cappiello with “a lot of counseling” on the
decision because he had sigraiit experience supésing sex offenders on parole, Rosado Dep.
at 92-93. Cappiello also testified that the protesding to the decision to bar Doe from contact
with M.S. was “collaborative,” Cappiello Dep.Ht2; Scott, too, testified that Rosado made the

decision that Doe had to leave the family resaeand told Doe to den, Scott Dep. at 51.
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Lima argues that that his conduct on @&r 4, 2012 does not establish his personal
involvement in the decision to bar Doe froontact with M.S. because he did no more than
affirm that decision as correct. But Lima’s rat#tion of that decision, after Doe complained to
him, is enough to establish his personal involeatmand is undisputed. JSF § 47. Reinforcing
Lima’s personal involvement is his testimony that‘probably agreed” ith Cappiello that Doe
“could not continue in the residence he was Lima Dep. at 204, that he “ha[d] no idea” if
Cappiello later conducted anyvestigation into whether contaetth Doe would jeopardize
M.S.’s safety, and that the basis for barring Doen contact with M.S. was Doe’s prior offense
and his (mis)reading of the special parole coaditiategorically to probit all “contact with
somebody under the age of 18I at 205.

b. Second Separation Period

Plaintiffs claim that LimayValerio, Rosado, and Scott were personally involved in the
deprivations of their rightduring the second period when®and M.S. were separated.
Plaintiffs do not claim that @gpiello was personally involvedLima does not dispute his
involvement; Rosado and Valerio dispute theirg] &cott, again, has not responded to plaintiffs’
motion.

On the undisputed facts, Lima, Rosado, Ylaleand Scott were personally involved in
the constitutional violations during this period.

As to Rosado, he resurrected the issuelather Doe—now back at home—should be
separated anew from his family, instructing Stotteview that issuencluding with Lima. JSF
19 62—64. Rosado then participated in thedi@ei—made without a pre-deprivation hearing—
again to deny Doe all access to M.S.; Rosadectid Scott to order Doe to move out of the

family home as soon as possibld. {1 62—65. That decision again was based on a reading of

48



the special parole condition to require compssparation; Rosado and the other officers did not
consider whether a more narrowly tailoregtriction might suffice. Through March 2014,
Rosado was the senior parole offiessigned to oversee Doe’s supervisitth.f 5. Further
demonstrating his engagement in this issweund September 19, 2013, Rosado stripped Scott
of supervision of Doe because Scott had egokemitted Doe to have contact with M.[l.

1 69. Finally, after an invesajon was initiated pursuant tiee Parental Contact Protocol,
Rosado, on October 2, 2013, met with Lima anoltiSo discuss how thinvestigation into

Doe’s request for parental contact would procekd]y 72—74; and, on December 19, 2013,
Rosado reported to Lima on thvestigation, after which Limeeaffirmed the ban on contact,

id. 1 85 & Ex. I.

In his defense, Rosado argues that he lacked ultimate authority over the decision
regarding Doe’s contact with M.S. But finaltharity is not required for personal involvement,
which can be established by a parole officer's mere enforcement of an unconstitutional
condition. See Farrell 449 F.3d at 484 (personal involvemegquirement is satisfied when
defendant parole officer enforces a conditewen when that condition had been imposed by
another parole officer). In any event, whatethe capacity of higher-ups to overrule Rosado,
the undisputed facts reveal leisercise of authority over thdecision; and Doe’s special
condition 13 itself empowered ev&osado’s subordinate, the liparole officer, to authorize
contact. Further, as Lima testified withoonhtradiction, there was nogiocol in DOCCS that
required a parole officer to obtain Parole Board approval before permitting contact between a
convicted sex offender and his child. LimamDat 83—85. As Lima further admitted, there was

similarly “no written rule” that required a paradéficer to obtain permission from his or her
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senior parole officer or othg@arole officers senior in the chain of command, though Lima
testified that it was “good practice” to do sal. at 83—84, 89-91.

Valerio makes the same argument: that #h&sion to bar Doe from contact with his
child was made above his pay grade. But Valenidisputedly participateith that decision; and,
as Doe’s parole officer, had distion under to modify Doe’s conditis of contact with M.S. as
expressly permitted in special condition 13. Moreover, Valerio enforced the decisions by
Rosado and Lima to prohibit contact between Doe and M.S. Valerio was Doe’s parole officer
starting in September 2013, replacing Scott, 98B, and knew that Damntested the blanket
prohibition as illegal.ld.  77. Valerio’s enforcement of this unlawful ban is sufficient to
establish his personal involvement under § 1988e Farrell 449 F.3d at 484.

As to Scott, she, too, enforced the new griton on contact with M.S. that Lima and
Rosado had put in place: On August 22, 2013, $alotDoe that he was not allowed to have
contact with M.S. and would need to leave home. JSF | 66t tBeby participated in the
deprivation of Doe’s rightsglthough her role in doing so ended on September 19, 2013, when
Rosado replaced her with Valeritd.  69.

Finally, as to Lima, the facts easily ddtsh—and he does not dispute—his personal
involvement in the acts held to violate Dogtghts in the second ped. On August 6, 2013, in
consultation with Rosado, Lima decided that Doenteave the family residence. Lima did so

without holding a pre-deprivation &eng or considering the fadisat suggested, at a minimum,

° To be sure, Lima testifiedahalthough a parole officeréthnically” has the authority to
permit contact, as a matter of “common seraebdfficer would not exercise it because the
“reality” is that “[i]f a parole officer made thakecision independently, their level of potential
accountability would be gnificantly higher.” Lima Dep. &82-85. A parole official’'s concern
over being held accountable for a decision is, however, no basis for akdaniging a parolee’s
constitutional rights.
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that there were less restrictive means of assuring M.S.’s safety. Id. 9§ 65. Not until after the ban
had been in place for a month, and after Doe’s attorneys’ had asserted that the ban was illegal,
did Lima initiate an investigation under the Parental Contact Protocol. Id. §{ 73-74. Lima’s
investigation under the Protocol lasted four and a half months, during which Doe’s separation
persisted, id., at the conclusion of which Lima reiterated the complete ban, id. § 87. On the
undisputed facts, Lima, more than anyone, owned the decision, during the second period, to
categorically deny Doe contact with M.S.

The undisputed facts thus establish each defendant’s personal involvement in depriving
Doe, Jane Doe, and M.S. of their substantive and procedural due process rights. Plaintiffs are
entitled to judgment as a matter of law as to defendants’ liability for such violations.

CONCLUSION

For the foregoing reasons, the Court grants plaintiffs’ motion for summary judgment as to
liability against all five defendants, and denies the motions for summary judgment filed by
defendants Lima, Rosado, and Valerio.

The Clerk of Court is respectfully directed to terminate the motions pending at Dkts. 233
and 264.

An order will issue shortly as to next steps in this case.

SO ORDERED.

Wﬂcm

Paul A. Engelmayer
United States District Judge

Dated: August 31,2017
New York, New York
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