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WAUSAU UNDERWRITERSINSURANCE

COMPANY,

14-CV-3019(JMF)
Plaintiff,

OPINIONAND ORDER

_V_

OLD REPUBLIC GENERALINSURANCE
COMPANY,

Defendant.

JESSE M. FURMANUNnited States District Judge:

This case involves a dispute between two insurance companies over which is obligated to
defend and indemnify the defendants in anolda@suitnow pendingn New York State
Supreme Court for the County of New YoByrawskiv. 170 Broadway NYC LRt al, Index
No. 154637/13the “Burawskiaction”). Specifically, Plaintiff Wausau Underwriters Insurance
Company (“Wausau”) brings suit against Defendant Old Rep@diteral Insurance Company
(“Old Republic”) pursuant to Title 28, United States Code, Section 1332 (and, presumably,
Section 2201)seeking a declaratory judgment tkdt Republic is obligated to defend and
indemnifycertain defendants in tleurawskiaction. Wausau now moves for summary
judgment pursuant to Rule 56 of the Federal Rules of Civil Procedure. For the reasons tha
follow, the motion is granted.

BACKGROUND
On October 19, 2012, 1'BroadwayNYC LP (“170 Broadway”entered into a

construction management agreement (“the CMA”) with McGowan Builderg"lMcGowan”),
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pursuant to which McGowaagreed teserve as the construction manager for a hotagd®uilt

at 170 Broadway in ManhattaNew York (Decl. Supp. Mot. Summ. J. (Docket No. 44)
(“Abraham Decl.”) Ex. 1 (“CMA”)). The CMA required McGowan to obtain a general liability
insurance policy listing 170 Broadway and its affiliates as “additional idstir€CMA at 35.
McGowanapparentlysatisfiedthatrequirementhrougha oneyear general liabilitypolicy that it

had alreadybtained in August 201%vith aneffective dateof August 12, 2012, from Defendant
Old Republic. Decl. Supp. Mot. Summ. J. (Docket No. 46) (“PotashDecl.”),Ex. 15(*Old
Republic Policy”)). Separately, 170 Broadwagintainedts own general liability protection in
the form of a policyt obtained from Plaintiff Wausau. (Decl. Supp. Mot. Summ. J. (Docket No.
48) (“George Decl.”) Ex. 7).

In its capacity asonstruction managekicGowan was responsibli®r overseeing several
aspects of the projedhcluding,mostrelevant here, hiring subcontractamsdcreating and
maintaining a “sitespecificsafety plan.” (Def.’s Resp. Pl.’s Statement Undisputed Facts
(Docket No. 55) (“Def.’$6.1Statement”)f{ 34 36). In connection with that role, on October
23, 2012 AdamBurawskij anemployee of Tyco Integrated Security LLC (“Tyco”), came to the
170 Broadwaysiteto meet with representatives of McGowan about providing security services
for the project. (Def.’s 56.%tatement | 201). Beforethemeetingbegan however, Burawski
allegedly trippedandfell entering a bathroonandsustaireda serious injury. I¢. § 19 George
Decl, Ex. 4 1 25).

In May 2013 Burawskifiled suit inNew York State Supreme Court against 170
Broadway and twaof its affiliates,Carlyle DevelopmenGroup LLC andCarlyle Partners I, LP,
(collectively the“Broadway Defendants”)(George Decl., Ex.)3 Although it is unclear from

the record exactly when the Broadway Defendants leabedt the pssibility of a lawsuit, it



appearBurawskis attorney provided notice of a possible clamearly as February 2013
(McCuneAff. (Docket No. 51), Ex. 4 at 2)n any case, odune 26, 2013, the Broadway
Defendants sent McGowan a letter tendering their deféoskeBurawskiaction and
demanding indemnification under the Old Republic polifiyef.’s 56.1 Statement 9).60Id
Republic was notified of the suit, in turn, between July 1, 2013 and August 2, 2013, when
Wausau sent McGowan a letfermally requesting that notify its insurer of the claim against
the Broadway Defendants amdlicatinga beliefthat the clainfell within the additional insured
coveragaequired by the CMA. I4. T 9; Potashner Decl., Ex. 17 at 22, 43,s&®id., EX. 8).

On August 29, 2013, Old Republic notified Wausau tiatclaim did not fall within the
additional insured coverage in the Old Republic Policy and, therefore, that it woulefeotor
indemnifythe Broadway Defendanpairsuant tahepolicy covering McGowan. George Decl.,
Ex.9). In the letter, Old Republic expressgerved the right tmterpose additional reasons for
denying coverage in the futureld( seeDef.’s 56.1 Sta¢ment § 14-15. Shortly thereafter, on
September 4, 201Burawskifiled an amended complaint also naming McGowan as a
defendant. (George Decl., EX. 4n April 2014, Wausau commenced this lawsuit, seeking a
declaratiorthat Old Republigs obligated to provide the Broadway Defendants with a defense
and with indemnification. (Docket No. 2). It now moves for summary judgment.

LEGAL STANDARDS

Summary judgment is appropriate where the admissible evidence and thegseadin
demonstrate “no genuine dispateto any material fact and the movant is entitled to judgment as
a matter of law.” Fed. R. Civ. P. 56(age also Johnson v. Killiae80 F.3d 234, 236 (2d Cir.
2012) (per curiam). An issue of fact qualifies as genuine if the “evidence is stah tha

reasonable jury could return a verdict for the nonmoving panderson v. Liberty Lobby,



Inc., 477 U.S. 242, 248 (198&¢cord Roe v. City of Waterbyry42 F.3d 31, 35 (2d Cir. 2008).
The moving party bears the initial burden of demonstrating the absence of a gesuerd is
material fact.See Celotexd77 U.S. at 325. “In moving for summary judgment against a party
who will bear the ultimate burden of proof at trial, the movant’s burden will beisdtiEhe can
point to an absence of evidence to support an essential element of the nonmovinglparty's
Goenaga v. March of Dimes Birth Defects Fould. F.3d 14, 18 (2d Cir. 1995) (citi@elotex
477 U.S. at 322-23).

In ruling on a motion for summary judgment, all evidence must be viewed “in the light
most favorable to the non-moving part@Verton v. N.Y. State Div. of Military & Naval Affs.
373 F.3d 83, 89 (2d Cir. 2004), and the Court must “resolve all ambiguities and draw all
permissible factual inferences in favor of the party against whom summamnggatg sought,”
Sec. Ins. Co. of Hartford v. Old Dominion Freight Line, JI3@1 F.3d 77, 83 (2d Cir. 2004). To
defeat a motion for summary judgment, the non-moving party must advance more than a
“scintilla of evidence,’/Anderson477 U.S. at 252, and demonstrate more than “some
metaphysical doubt as to the material fadtédtsushita Elec. Indus. Co., Ltd. v. Zenith Radio
Corp, 475 U.S. 574, 586 (1986). The non-moving party “cannot defeat the motion by relying on
the allegations in [its] pleading or on conclusory statements, or on merecssstrét affidavits
supporting the motion are not crediblesottlieb v. Cty. of Orange84 F.3d 511, 518 (2d Cir.
1996) (internal citation omitted).

DISCUSSION

As noted Wausau claims that Old Republic hagluty to defend and indemnify the

Broadway Defendants in thigurawskiaction. Old Republidenies that it owesither duty. In

addition, Old Republic contends that, even if it otherwise would owe these, dusexcused



from performancéecause the Broadway Defenddiaited toprovide timely notice of the
potential lawsuit.The Courtwill considers these argumentdunn.
A. Old Republic’'s Duty To Defend

The Court begins with Wausau’s argument that Old Repudaioligated to defenthe
Broadway Defendania theBurawskiaction. (Mem. Law Supp. Pl. Wausau Underwriters Ins.
Co.’s Mot. Summ. J. (Docket No. 45R:’'s Mem.”) 4-11). “[A]n insurer’s duty to defend
presents a question of law appropriate for resolution by summary judgnvéatusau
Underwriters Ins. Co. v. QBE Ins. Cor@96 F. Supp. 2d 357, 360 (S.D.N.Y. 2007) (citing
Avondale Indus., Inc. v. Travelers Indem., @87 F.2d 1200, 1204 (2d Cir. 1989))nder New
York Law — which the parties agree applisgeCargill, Inc. v. Charles Kowsky Res., In849
F.2d 51, 55 (2d Cir. 1991) — an “insurer’s duty to defend its insured is exceedingly broad.”
Regal Const. Corp. v. Nat'l Union Fire Ins. Co. of Pittsburgh, PAN.Y.3d 34, 37 (2010)
(internal quotation marks omitted). An insuneustdefendits insured whenevéthe allegations
of the complaint suggest a reasonable possibility of coverdgechner-USA, Inc. v. Hartford
Cas. Ins. Cq.754 F.3d 136, 141 (2d Cir. 2014) (internal quotation marks omjiged)also
Fitzpatrick v. Am. Honda Motor Co/8 N.Y.2d 61, 65 (1991) (“[A]n insurer may be
contractually bound to defend even though it may not ultimately be bound to pay, either because
its insured is not factually or legally liable or because the occurrerateigploven to be outside
the policy’s coverage.”).And even where aomplaintitself does not suggest tpessibility of
coverage,hte insurer nevertheless hasluty to defend ifacts outside the complaint suggest that
the claim is within the scope of the relevant insurance poggFitzpatrick 78 N.Y.2d at 66.
In both cases,[a]ny doubt as to whether the allegations stati@ianovithin the coverage of the

policy must be resolved fiavor of the insured and against the carridftichnerUSA 754 F.3d



at 141(internal quotation marks omittedMoreover, an insurer dutyto defend is the same
regardles®f whether thelefendants a namednsured in the policy as insteacan additioml
insured. That is because “additional insunsd” a recognized term in insurance contracts, and
the wellunderstood meaning of the term is an entity enjoyingdmeeprotection as th named
insured.” Kassis v. Ohio Cas. Ins. Cd.2 N.Y.3d 595, 599-600 (2009) (quotiRgcker Iron
Works of N.Y., Inc. v. Traveler’s Ins. C89 N.Y.2d 391, 393 (2003)).

In this casethe parties appear to agree twaiether Old Republics obligatedto defend
the Broadway Defendantsrns on whether the allegations in Burawski's complaint implicate the
“additional insured” endorsements in the Old Republic policy. (Pl.’'s Mem. 4-7 sDé@ém.
Law Opp’'n Pl.’s Mot. Summ. J. (Docket No. 53) (“Def.’s M&n4-6; Reply Mem. Law Further
Supp. Pl. Wausau Underwriters Ins. Co.’s Mot. Summ. J. (Docket No.PI6s (Reply Mem.”)
2-5). In arguing that Old Republic is obligated to defend, Wausau relies on two such
endorsements(Pl.’s Mem. 46). The first povides, in relevant parthatthe policyincludes “as
an additional insured the person(s) or organization(s) shovani aitached scheduldyut only
with respect to liability forbodily injury,” ‘propertydamageor ‘personal and advertising
injury’ caused, in whole or in part, by” either McGowan’s “acts or omission{t]he acts or
omissions of those acting §McGowan’s] behalf . .in the performance of [McGowan’s]
ongoing operations for the additional insured(s) " .(Qld Republic Policy 74). Thattached
schedulestatesin turn, that additional insured coverage extends to other pattieERE
REQUIRED BY WRITTEN CONTRACT.” I[d.). The second endorsement upon which
Wausau relies amentise Old Republic policy “to include as an insured the person or
organization shown” in another scheduleut only with respect to liability arising out of

[McGowan’s]ongoing operations.”ld. at 8). Therelevant shedule for that endorsement



states that additional insured coverageendSWHERE WRITTEN CONTRACT REQUIRES
INDEMNIFICATION FOR LIABILITY ARISING OUT OF [McGOWAN'’'S] ONGOING
OPERATIONS.” (Id.).

Thus, both endorsements provide additional insured covertagiee (1)such coverage is
required by written contract and (@ liability at issue arose from an actamissionthat was
part ofMcGowan’s “ongoing operations.Here, hereis no dispute that thEMA satisfies the
first prongas it is a written agreemettiat requiredMcGowan to obtain general liability
insurance naming the Broadway Defendants as additional insufgaighé&mDecl., Ex.1, at
31-37). Wausau contends that the second conditidhatthe liability arise out of McGowan'’s
ongoing operations —s alsosatisfiedbecaus@urawskis complaint alleges that McGowan was
hired to perform work at 170 Broady; that it was performing theork on October 23, 2012,
whenBurawski was injured; and that his injury was caused by McGowan'’s failure to adgquate
maintain the site. (George Decl., Ex. 4 {1 20, 22, 2542@Yygues that those allegations
necessarily “suggest a reasonable possibility of coverdgigchnerUSA 754 F.3d at 141.

The Court agrees. In fachd allegations in thBurawskiaction are materially identical
to allegations that the New York Court of Appeals has asdgdas a matter of law, sufficigot
raise a reasonable possibildf/coverage.See e.g, BP Air Conditioning Corp. v. One Beacon
Ins. Grp, 8 N.Y.3d 708, 715 (2007)As with this caseBP Air Conditioningnvolved a slip-
andfall accident that, inurn, gave rise to a claim by a subcontractor that, as an additional
insured, it was entitled to a defense from the insurance provider of the primaggdinshose
work allegedly precipitated the accidemd. at 71213. The Court of Appeals concluddxht the
reasonable possibility test was satisfied where the underlying dotrgilaged that the primary

insured “was engaged in construction work at the work site where [the plairggfinjured, that



[the primary insured] breached its duty to keepwbek site safe and that [this] breach caused
[the plaintiff's injuries]” Id. at 715 see also Wausau Underwrite#96 F. Supp. 2dt 360-61
(applyingBP Air Conditioningand holding, under circumstances similar to this case, that the
duty to defend an additional insured was triggered where the plaintiff in the ungextyian
allegedly sustained an injury on the construction site and due to the negligence oféde nam
insured). That description applies equallyiis case anthe allegations in thBurawskiaction.
(SeeGeorge Decl., Ex. 4). Thus, applyiB& Air Conditioning the Court concludes that
Burawski'sallegedinjury “arose out of” McGowan’s ongoing operations and the Broadway
Defendants were thus entitled to a defense from Old Repubilic.

Old Republic’s principal respongethatBurawskis injury could not have stemmed from
McGowaris “acts or omissions” because McGowan hadysbbegunthe “Work” — a termit
argues iglefined in the CMA to, in essence, encompass the actual construction of the hotel.
(Def.’s Mem.4-6, see als€CMA 9). That argument is unpersuasive. As an initial matter
whether the “Work” as defined by the contract had begurelevant becausas discussed
above, the injury “arose out of” McGowan’s ongoing operatiosch is all that is necessary to
triggertheadditional insured provisions. In any case, though, “Work” is defined in the CMA to
“include[] all labor, mateals, equipment and services to be provided by [McGowan]” and, as
noted, one of the services to be provided by McGowan was the hiring of subcontractbis. (De
56.1 Statement 11 33-35; CMA at 9). Thus, as McGowan was in the process of hiring of
subcontractors when Burawski was injured, Werk,” as defined in the CMAhadin fact
begun.

Worth Construction Company v. Admiral Insura@@npany 10 N.Y.3d 411, 416

(2008), upon which OIld Republic relieBdf.’s Mem. 4, does not require a contrary conclusion.



Worthinvolved a constructiosite injury in whicha workerslippedand fell on a set of stairs
installed byPacific Steel, Inc., a sutontractor on the project. 10 N.Y.3d at 414. The fall,
however, was caused liyeproofing materiabpplied tathe stairsby a differentsub-contractor
after Pacific hadompleted its work on the projedd. Theinjured worler suedWorth, the
generalkontractor, and Worth thesought a declaratory judgment that it was entitled to coverage
as an addivnal insured unddPacific Steel’gyeneral liabilitypolicy. 1d. The New York Court
of Appeals held tha®acific Steelvas not obligated to defenaasoninghat the injury could not
be traced to any acts or omissions on the pdraoific Steebecause “an entirely separate
company”hadapplied thdireproofingand Pacific Steel hduad no role in selectingpatother
company.ld. at415-416. Terefore, th&€ourt held, “it could no[t] . . be argued that there was
any connection between [tha¢cident and the risk for which [Pacific Steel’s insurance]
coverage was intendédld. at416.

That is not the case herBurawskiallegesthat his accident was caused by the
negligence bMcGowan, among other parties. (George Decl., Ex. 4 2ajltionally,
McGowan was theroject’'sconstruction manager, and, thereforegharge of the entire project,
not justa discrete componenf the projectas Pacific Steel waa Worth (Def.’s 56.1
Statement {$2-33). Accordingly, unlik&Vorth where the staircase at issue was “merely the
situs of the accident,’ .. [and] there was no connection between the accident and Pacific’s
work,” Regal Const. Corpl15 N.Y.3d at 39 (quoting/orth, 10 N.Y.3d at 416), Burawski
complaint allegesa clear conneatn between hisnjury and the riskor whichtheadditional
insured endorsements in the Old Republic paleye intendedcf. Worthh 10 N.Y.3d at 416
(concluding that a sub-contractor was not an additional insured only where “it codld.ndjée

argued that there wasy connectiometween [thepccident and the risk for which coverage was



intended (emphasis add@dFurther,and in any eventattsoutside Burawsks complaintalso
suggesthereasonable possibility that Old Republic would be required to défienBroadway
Defendants.As noted, McGowan was responsible for hiring subcontractors for the 170
Broadway project. (Def.’s 56.1 Statement 353- Burawskiwas on the premises as a
representative of Tyc@ potential subcontractor, in connection with Tyco’s bid to work on the
project. (d. 1120-21). It is plainly a reasonable possibility that, understa@ircumstances,
Burawskis injury could be said ttaris[e] out of” McGowan’s“acts or omissions” in connection
with its “ongoing operations,hamely its rgponsibility under the CMA to hire subcontractors.
(Old Republic Policy 74, 88).

Accordingly, the Court holddhat under the termsf the relevant endorsemen@id
Republic is indeed obligated to defend the Broadway Defendants Buthe/skiaction
B. Old Republic’s Duty To Indemnify

As noted, Wausau also seeks a declaration that Old Republic is required to indemnify the
BroadwayDefendantgor anyliability incurred in theBurawskiaction. The duty to indemnify is
“distinctly different” from the duty to defencgervidone Constr. Corp. v. Sec. Ins. Co. of
Hartford, 64 N.Y.2d 419, 424 (1985because it is measured by the “actual basis for the
insured’sliability” rather than “he allegations of [the] pleadingdifugo Boss Fashions, Inc. v.
Fed. Ins. Cq.252 F.3d 608, 627-28 (2d Cir. 20Qiternal quotation marks omittedYhus, the
guestion is whethreBurawski’'sclaimsactually fallwithin theadditional insured provisions in
the Old Republic plicy. Relying principally on the New York Court of Appeals’s decision in
Regal ConstructionWausau argues thBurawskis claims necessarilyar[ose] out of”
McGowan'’s “ongoing operationsind thus,arecoveredoy the endorsements in the Old

Republic policy. (Pl.’s Mem.10-11; Pl.’s Reply Mem. 46).
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The Court agrees. Regal Constructiona sulsontractor's employee was injured at a
construction siteallegedly due to the general contractorégligence. 15 N.Y.3d at 36-38. The
injured employee sued the general contraetig then sought indemnification from one of its
sulcontractos, which had been required to maintain an insurance contract tiséirggneral
contractor agn additional insuredSee idat 38. The subcontractor and its insurer sought a
declaratory judgmenarguing that they were not obligated to defend or indemnify the general
contractor becaudbe injury was the result of thegeral contractor’s negligence ahds could
nothave arise out of the subcontractor’s operatior&ee d. at 3#38. The Court of Appeals
rejectedtheirargumentholding that the insurer was obligated to indemthfygeneral
contractor The Court began by observing that it had construed “arising out of” to mean
“originating from, incident to, or having connection with,” terms which require an ‘ipqui.

‘not [into] the precise cause of the accident but the general nature of the oper#tecourse

of which the injury was sustained.Td. at 38 (quotingiaroney v N.Y. Cent. Mut. Fire Ins. Co.
5N.Y.3d 467, 472 (2005) atwforth, 10 N.Y.3dat416). Applying that standard, the Court held
thatthe fact that the employee was on the site andingrfor the subcontractavhen he was
injured constituted a sufficient “connection between the accident and [the sulctoigfa

work” to establish that the injury “arose out of” the subcontractor’s acts osiomss Id. at 38

39. A policy coveringifbility “arising out of” the policyholder’s operations, the Court
explainedyequires‘only that therebe some causal relationship between the injury and the risk
for which coverage is providédld. at 38(internal quotation marks omitted)

Applying Regal Constructionlower courts inNew Yorkhave held thawwhere a person
is acting on behalf of the named insured, “it is not necessary to try the issueatiotéysior to

concludingthat therelevantinjury arose out of the named insured’s ongoing operatiSes,
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e.g, Nat'l Union Fire Ins, 103 A.D.3d at 474Admiral Ins. Co. v. Am. Empire Surplus Lines Ins.
Co, 96 A.D.3d 585, 588-589 & n. 5 (App. Div. 1st Dep’t 201R)inter Roberts Constr. Grp.,
LLC v. Arch Ins. Cq.75 A.D.3d 404, 408 (App. Div. 1st Dep’t 2016ge also Liberty Mut. Ins.
Co. v. Zurich Am. Ins. ColNo. 11CV-9357 (ALC) (KNF), 2014 WL 1303595, at *5 (S.D\W.
Mar. 28, 2014) (holding that an injunycurred by anndividual acting on behalf of the meed
insured necessarily arose out of the named ingioegjoing operations, and therefore summary
judgment could be granted without a determination regarding the negligence of tlmnatdit
insured). That is because, as these cases make @lbather a injury was legally caused by a
party’s actions is a much more demanding question than whether the injury arosénose of t
actions. See, e.gAdmiral Ins. Co.96 A.D.3d at 588. In other wordsjstpossible to determine
whether an injury arose out of an insured’s operations without reaching a deteymon

liability, so a final determination on causation is naessary As the Court has already
concluded thaBurawski’sinjuries arose out of McGowan’s ongoing operations, it follows that
the Bioadway Defendants are entitled to indemnification from Old Republic even without a
determination regarding legal causation.

To be sure, at the time of the incident giving rise to this case, TyBorawski's
employer— was not a subcontractor of McGowan, but onpotentialsubcontractor. In the
Court’s view, however, that fact would reffectthe New York Court of Appeals’s conclusidn
confronted with the facts of this case — given that McGowan was responsiblepandgkéhe
site safe and for selewt) subcontractors, and Burawski’'s injury occunddle he was on sitm
connection with Tyco’s bid to become a subcontracBee, e.gRunner v. N.Y. Stock Exch.,

Inc., 568 F.3d 383, 386 (2d Cir. 2009) (noting that when sitting in diversity jurisdiction, it is the

responsibility of the Court to “carefully predict how the state’s highest emuld resolve the

12



uncertainties . . identified” by the Court (quotinghe Travelers Ins. Co. v. Carpentet1ll F.3d
323, 329 (2d Cir. 200%) That is, Burawski’s alleged injury plainly had “some causal
relationship” to — it originated from, was incident to, and had a connection witte—risk for
which coverage is provided,” namely McGowan’s operatiddsgal Constr.15 N.Y.3d at 38
(internal quotation marks omitted)n other words, the fact that the injured pavas an
employee of @otentialsubcontractor rather than an actual subcontractor is immaterial, at least
where as herethe injury occurred in connection with the potential subcontractor’s bid to work
on the projecandthe insured had some role in evaluating the potential subcontractor’s bid.
Old Republic’s arguments to the contrary are unpersuasive. Old Remlielcagain on
Worth(Def.’s Mem. 45), but —as discussed aboamd inRegal Constructiontself, seel5
N.Y.3d at 38-39 —Worthis easily distinguished from this casdext Old Republic contends
that summary judgment on indemnification cannot preeedieterminatiorof liability in the
Burawskiaction. (Def.’s Mem. 68). But, as noted, New York cogrhaveheld that the question
of indemnificationcan be resolved first where, as here, the contitassueorovided for
indemnification for liabilityrelated tanjuries “arising out of” the named insute@ngoing
operations.See, . Regal 15 N.Y.3d at 38Nat’l Union Fire Ins, 103 A.D.3d at 474Admiral
Ins.,, 96 A.D.3dat 589. Moreover, he cases cited 9ld Republic to the contrare inapt as
they involved policieshat contained liability exclusior(such as for negligence of the additional
insured), and thuthe insurer'obligation to indemnify the insured could not be resolvethen
basis of the “arising out of language” alor&&ee, a., Stout v. 1 E. 66th St. Cor@0 A.D.3d
898, 903 (App. Div. 2d Dep’t 2011dlenying summary judgment for essentially the same
reasons that the Court of Appeals didVorth namely that the named insured’s work was

merely thesitusof the accident and that there was no connection between its work and the
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injury); Pavarini Constr. Co. v. Liberty Mut. Ins. C&70 A.D.2d 98, 99 (App. Div. 18ept
2000) (holding that summary judgment as to the duty to indemnify was prematurethehere
policy contained an exception for injuries caused by the negligent acts of thereddtsured
and there had not yet been a negligence determination in the underlying &stéorg v. Royal
Ins. Co, 192 A.D.2d 1105, 1105 (App. Div. 4th Dep’t 1993) (declining to grant summary
judgment wher@ question of fact remainedbout whether the injury arose from activity covered
by the policy’s liability exclusionskee alsdNat’'l Union Fire Ins. Co. of Pittsburgh, PA v. XL
Ins. Am., Ing.No. 12€CV-5007 JSR), 2013 WL 1944468, at *6-7 (S.D.N.Y. May 7, 2013)
(denying summary judgment, under California law, in favor of the plaintiff aftecluding that
the policy required a showing that the injury at issue was “caused by’ the nasueetlis
actions)?

Finally, Old Republicclaims that indemnification is appropriate only in cases of
vicarious liability. (Def.’'s Mem.8-9). In making that argumeniiowever,Old Republicrelies
exclusivelyon casemterpreting insurance agreemetitat wereexpresslyimited to vicarious
liability. For example, Old Republielies primarily onwilson CentralSclool District v. Utica
Mutual InsuranceCo., 123 A.D.3d 920 (App. Div. 2d Dep’t 2014)Def.’s Mem.8-9). In that
case, th&€ourt held that an endorsement providing additional insured coverageniiptd the
extent that such additional insured is held liable for [the primary insuredsspraomissions

arising out of and in the course of ongoing operations performed by [the primang]reres]

1 Although the Appellate Division'decisionin Pistolesi v. N. Country Ins. G210

A.D.2d 961 (App. Div. 4th Dep’'t 1994), is less clear, in denying summary judgment the Court
cited only cases in which there wasubstantial questiaegardingwhether the underlying acts
fell into a coverage exclusiorSeed. at 962. Accordingly, the Court does not rélaat case to
hold that there is a blanket prohibition against granting a declaratory judgnuertbpri
determination of liability in the underlying actioMoreover, reading the case to hold otherwise
would conflict with the New York Court of Appeals’s decisiorRegal Construction

14



subcotractors” provided coverage to the additional insured only where it was held vidgrious
liable forthe primary insured’s action$d. at 921 (emphasis addedinternal quotation marks
omitted) That holding, however, was rooted in tumtractualanguage quoted above, which is
plainly limited by its term$o covering vicarious liability As there is no similar limitation itme
additional insured provisions of the Old Republic Policy — indeed, as noted, those provisions
extend coverag® anyliability arising out of McGowan’s ongoing operations (Potashner Decl.,
Ex. 15, at 89) —Wilsonis inapt.

Additionally, Old Republits reading ofWilsonis foreclosed by the Court of Appeals
decision inRegal Constructionf it were the case that, as Old Republic contends, a
determination as to vicarious liabilityere a prerequisite to resolving every additional insured
claim for indemnificationthen it wouldoeimpossible to determine the dutyindemnify prior
to determiniig legal causation. But, as discusdedgal Constructiostateghat a duty to
indemnify exists under an additional insured provision that prozaesragdor liability
“arising out of” an insured operations where “thsg some causal relationship between the
injury and the risk for which coverage is providedRegal 15 N.Y.3d at 38. That standard
plainly does not require a determinati@garding vicarious liability.

In short,on their face, the plain terms of the contracts at issue requir@épldblic to not
only defend the Broadway Defendants in Bugawskiaction, but also to indemnify the
Broadway Defendants in the evehey are found liable in that action. Further, the Court finds
that the Old Republic policy irimary” rather than “excesgb any coverage provided by
Wausau’s policygeePl.’s Mem. 11-14), as Old Republic’s memorandum does not respond to
Wausau'sargument on that scor&ee Cowan v. City of Mount Vernern F. Supp. 3d— No.

12-CV-6881 (KMK), 2015 WL 1400088, at *15 (S.D.N.Y. Mar. 27, 201%e(deral courts may
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deem a claim abandoned when a party moves for summary judgment on one ground and the
party opposing summary judgment fails to address the argument in any wayhafigigotation
marksomitted).
C. The Defense of Untimely Notice

That does not end the matter, however, as Old Republic contends that, even if it would
otherwise be obligated to defend and indemnify the Broadway Defendants, it needmot do s
because it did not receive timelytioe of Burawskis claim. (Def.’s Mem. 913). Wausau
responds that Old Raplic did receive timely noticehat even if it did not receive timely
notice,Old Republic waived any defense basedioliness of theotice; and that Old
Republic cannot asst a latenotice defense because it has not identified any evidence suggesting
that it was prejudiced by the alleged delay in receiving notieé's Mem. 14-20) Wausau has
the better argument. Even assumanguendathat Old Republic did not receivienely notice
anddid not waive any defense based on the timeliness of notidd&R&public’s inability to
show that it waprejudicedby thelate notice precludesfitom denyng coverage solely othat
basis

New Yorklaw previouslyallowedinsurersto deny coverage on the basis of late notice,
without regard for whether the late notice caused any prejudice. In 2008, haweVaw was
amendedand, forpolicies issued aftelanuary 17, 2009 — a universe that includes the Old
Republic policy — inswersmay not deny claims on the ground of late notice in the absence of
prejudice. SeeN.Y. Insur. Law. 8 3420(a)(5peeAn Act to Amend the Civil Practice Law and
Rules and the Insurance Law, in Relation to Liability Insurance PoBd®2008 N.Y. Sess.
Laws 388 (McKinney 2008). When notice is untimely, but nevertheless given withireawo y

of the accident or occurrence as the notice was hergeeDef.’s 56.1 Statement Y 9, 19) —
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the insurer has the burden of proving that it was prejudiced by the late nofi€einsur. Law.
§3420(c)(2)(A). Teocarry thatburden, an insurer must show that the failure to pravnaely
notice “materially impair[ed] the ability of the insurer tvestigate or defend the claimN.Y.
Insur. Law 8§ 3420(c)(2)(CxeeAtl. Cas. Ins. Co. v. Value Waterproofing, Ir&18 F. Supp. 2d
243, 254 (S.D.N.Y. 20103 Thus, in order to deny coveragdd Republic must show that it was
prejudiced by the late noticeS€ePl.’s Reply Mem. 7).

Significantly, Old Republic must show that the delay in giving notice itself “materiall
impair[ed]” its ability “to investigate or defend the claim.” N.Y. Insuaw 8§ 3420(c)(2)(C).
Here, although Burawski was injured on October 23, 2012 (Def.’s 56.1 Statemeéntifr&9ds
no evidence in the record that the Broadway Defendants reaetied of the possibility of a
claim by Burawskprior to February 2013. (McCune Aff., Ex. 4). Thus, February 1, 2013 is the
earliest that the Broadway Defendants were required to notify Old Republic aboutsBisa
claim. See, e.gSparacing50 F.3d at 143 (explaining that an insured’s obligation to provide
notice is triggered when “circumstances known to the insured at treatMomld have suggested
to a reasonable person the possibility of a clainit’follows that Old Republic has to show
prejudice as a result of the delay between February 1, 2013, and July 2013, wheveitl recei
notice. It cannot rely oanyprejudice thatt may have suffered as a result of the four months
between the accident and the date upon which the Broadway Defefndatesrned of
Burawski’s potential claim. Any such prejudice would not be the result of untmoéke.

Old Republiddentifies three ways in which it wadlegedly prejudicedyy the late notice
it received from the Broadway Defendants: first, by not being able to photogephdident
site; second, by not being able to conduct a timely investigation, including witterssews,of

the facts surrounding the claim; and, third, by not being able to engagesuifpnegotiations
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with Burawski. (Def.’s Mem. 1213; McCune Aff. § 1Q) With respect to the first two ways,
however, Old Republic neither points to evideneggesting thathe accident site was
substantialljunchanged between October 2012 Batlruary2013 norexplairs how the site
changed between February ahdy 2013 such that it could no longer conduct an adequate
investigation In the absence of such proof, Old Republic’s concluassgrtionshat it would
have taken actions that, for unspecified reasons, it couldkeafter it received notice are
insufficient toraise a triable issue of faas to prejudice See, e.gPlaza ex rel. Rodriguez v.
N.Y.Health & Hosp Corp. (Jacobi Med. Ctr,)949 N.Y.S.2d 25, 31 (App. Div. 1st Dep’t 2012)
(finding a “general claim” of prejudice insufficient to show prejudide)onymous v. N.Y. State
Dep’t of Health 927 N.Y.S.2d 1, 1 (App. Div. 1st Dep’t 2011) (“Conclusalegationghat the
passge of time has dulled witnessesemories do not demonstrate actorajudice”) In short,
there is no support in the record for either the proposition that Old Republic could have
conducted a meaningfalte investigdon in February 2013 or that the passage of time between
February and June 20h3aterially impaired its ability toconduct such an investigation. Thiis
cannot show prejudice on either of these grounds.

Similarly, Old Republic’s third basis for prejudice, the inability to engage irspite-
negotiations, does not raise a triable disputadt (Def.’s Mem. B). As an initial matter, Old
Republic does not provide any explanatidnvhy presuit negotiations would have been more
effective at resolvig the dispute than the negotiations in which it could have engdigeduly
2013. Moreover, Old Republic does mastert that it hasverengaged in negotiations with
Burawski. Thus, tlereis no basis in the recotd concludehatpre-suit negotiatioas would have
been more effective thgrostsuit negotiations and, as such, no reasonable jury could conclude

that Old Republic’s inabilityo engage in preuit negotiations constituted material prejudice.

18



Old Republic’s failure to identify angctual evidencef prejudices in stark contrast to
thosecases in which Courts haf@und prejudice due to late notice. For exampl&tlantic
Casualty the Court held than insurer was prejudiced by tla¢e notice ithadreceived from its
insured wherehte accident site had bedastroyedetween the date on which the insured
learned of the possibility of a claim and the date on which it provided n@e18 F. Supp.
2d at 255-56. In reaching that conclusion, the Court also recited the various stdpsitisatrer
had takerto mitigate this prejudice- including visiting the site, asking for photographs of the
site, and interviewing employees of the insuredbefore ultimately determining that these steps
were insufficient.ld. at 256. Here, by ontrast, Old Republic neither identifies any evidence of
prejudice nor explains how it has tried to remedy this prejudice to Old Republic.

Thosefailures are especially telling because Old Repuldiproviding a defense to
McGowan, even thougkicGowangave notice of the possibility of a law saiten latethan the
Broadway DefendantqDef.’s Mem. 15;Potashner Decl. § 61)hat is, if the alleged delay in
receiving notice from the Broadway Defendants had actually caused Old Repehidice, it
would plainly be in a position to identify with specificity the ways in which it dig. O\d
Republicfails to explain, let alonprovide evidence of, how the Broadway Defendants’ late
notice “materially impair[ed] the ability of the insurer to investigate or defleaalaim,” N.Y.
Insur. Law 8§ 3420(c)(2)(C), the Court concludes, as a matter of law, that Old Repab ot
entitled to deny coverage on the basis of late notice. Accordingly, Old Republic isexbligat
defend and indemnify the Broadway Defendants irBilm@awskiaction.

D. Wausau'’s Entitlement to Costs and Interest
Finally, Wausau contends that it is entitledeonbursement for its costs of defending

the Broadway Defendants, plus interest accruing from April 1, 28&4Nat’l Union Fire Ins,
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103 A.D.3d at 474 (“In the event of a breach of the insurer’s duty to defend, the iasured’
damages are the expensesoeably incurred by it in defending the action after{thgurer’s]
refusal to do so.{internal quotation marks omitted)(PIl.’s Mem. 2021). Old Republic does
not dispute that, if it breached a duty to defenohust reimburs&Vausau for Wausau's
reasonable costs plus interest. As the Court has concluded that Old Republic had a duty defend,
and there is no question that Old Republic has not provided the required defelises that
Old Republichas breachetts duty to defendhe Broadway DefendantsAccordingly,Wausau’s
request for reasonable costs plus interest is GRANTED.
CONCLUSION

Forthe reasons stated aboVéausau’s motion for summary judgment is grantede T
Court concludes that, under the plain terms of the relevant contracts, Old Rexdgjidred to
defend and indemnify the Broadway Defendants irBiln@wskiaction

Wausau shall submit a proposed judgment consistent with the foregoingavithimeek
of this Opinion and Order. The Clerk of Court iredtedto terminate Docket No. 43 and to
close the case

SO ORDERED.
Date August 7, 2015 d& £ %,/;

New York, New York LﬁESSE MFURMAN

nited States District Judge
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