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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MELISSA MONROE
Plaintiff,

—-against- OPINION AND ORDER

THE GEO GROUP, INCGEO CARE, INC., 14 Civ. 3130ER)
BRONX COMMUNITY RE-ENTRY CENTER,
MS. LACHARA HILL, andMS. KATASHA
ARTIS,

Defendang.

Ramos, D.J.:

Melissa Monrog“Plaintiff”) brings this action against The Geo Group, Iffthe Geo
Group”), Geo Care, Inc., Bronx Community Retry Center, Lachara Hill and Katasha Artis
Before this Court i® second motion for sanctions pursuant to Federal Rules ofRtogédure
37(c)(1)(“Second Motion for Sanctionst)y defendants The Geo Group, GEO Care, Inc., and
Kasha Artis (together, the “Defendant$”Defendants request that this Court impose sanctions
on Plaintiff and her counsel, Anthony Ofodile (“Ofodile”y:b(1) barring Plaintiff’s claim of
emotional distress, and (2) awarding Defendants the relevant costs asplieieas a result of

Plaintiff's failure to comply with her discovery obligations

For the following reasons, Defendants’ motioGRANTED in part and DENIED in

part

! Lachara Hill is no longerreemployee of The Geo Grouw GEO Care, Inc. and was nevervegl with the
Complaint.
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Background
A. Factual and Procedural Background

Plaintiff was employed as a Resident Supervisor by The Geo Group from October 16,
2007 until May 2, 2011 at The Bronx Community Re-Entry Ceriderc. 2at 1 9. This action
arises out of Defendants’ alleged refusal to permit Plaintiff to take a |éabsence from
employment during her pregnancy, and her subsequent terminktiat.{f] 1, 10 Plaintiff
seeksjnter alia, damages for emotional distredd. at{ v.

1. EventsPrior to May 18, 2016 Sanctions

On April 29, 2015, Defendants served Plaintiff with their fast ofinterrogatories
regardinginter alia, the nature of Plaintiff's alleged emotional distress amgmedical
treatmenshe may have receivedoc. 43 (“Adams Decl.”) 4. Theyalsoattached a blank
HIPAA authorization form to the requests, which Plaintiff had to bgforeDefendants could
subpoena the relevant records friita medicaproviderthat treated hefior her purported
emotional distressld. at{ 6. What ensued was a lengthy sag®Iafintiff and Ofodile
repeatedlyfailing to provide theexecuted HIPAA autbrization form, despite several Court

orders

Although Plaintiff's Court-ordered deadline to respond todiseovery requests was
June 1, 2015, she served her responses approximately one month later on July I8, 201 %,
n. 2. In one of her respons&aintiff statedhat she was treated 2012 for emotional distress
at St. Christopher Ottie Famiferviceq“St. Christopher’py “Angelina’ Id. at] 5. However,
shefailed to provide a signed HIPAA authorization forrtd. at§ 6. Consequently, Defendants
made repeated requests for gxecutedorm on July 21, 2015, August 12, 2015, August 26,

2015, and September 2, 2018. atf{ 811. On September 14, 2015, Plaintiff provided a



HIPAA authorization form for another of her medical providers, Dr. Ramin Ahmadndiéar

St. Christopherld. at 12.

Defendantshenpetitionedthis Courtregarding Plaintiff's failure to abide by her
discovery obligations. On October 2, 2015, this Centéred an amended civil discovery plan
and scheduling order, whicimter alia, gave Plaintiff untilOctober 8, 2015 to provide
Defendants with an exead HIPAA authorization form for St. Christophdd. at{ 15;Doc.

15. Plaintiff againfailed to comply, which led this Court to haddconference on January 5,

2016. Adams Declf117-19. However,Ofodile failed to appearld. at{ 19. On January 8,

2016, approximately three months after skeondCourt-ordered deadline, Defendafitslly
received from Plaintiff @igned HIPAA authorization form for St. Christopher, which was dated
December 15, 201%&ccompanied by a transmittal lettiated December 29, 2015, and post-
marked January 5, 201%.d. at{ 20. The address listed on the form for St. Christopher was 2-4
Nevins St., Brooklyn, New York 11217d. Ex. | at 3. On January 14, 201®efendants filed a
motion to compel discovery and for sanctions pursuant to Rule @F{@}t Motion for
Sanctions”)or, inter alia, the inordinate delay in providing an executed HIPAA authorization
form for the medical institution at which Plaintiff allegedly received treatmentiotienal

distress. Doc. 21.

Even after receiving the long sought-after HIPAA authorization form, Defdsdare

unable to obtain the relevant medical records because it turndthtist. Christopher wasot

2 Ofodile claimed in a January 27, 2016 declaration that he had previenslpefendants the HIPAAuthorization
form for St. Christopher on February 3, 2015, months before Defendahtheiemitial discovery requests, and
again on September 15, 201Boc. 24at 1 16, Ex. 3, Ex. 5 These representations were false. Subsequently in a
March 10, 201@leclaration, Ofodile explained that he had been mistaken, and that theedxét®A form for St.
Christopher was sent for the first time on December 29, 2015. 20a. 11 3, 1112, Even this statement is false.
The postmarked envelope shows that the executed form was sent to Defendants oy 9a20m6. Adams Decl.
120, Ex. l at 2.



theinstitution that treated Plaintiffln response to Defendants’ subpoena, St. Christopher
advised Defendants that its business is placimigirenin foster cargand that it had no records
pertaining toPlaintiff. Adams Declf 23, Ex. K. Furthermore, althougtaintiff testified that
shewas treated at St. Christopher durlrey deposition on February 29, 2016, she also admitted
that the HIPAA authorization form might have contained the wrong addreskairsthe was
treatedat“66 Boerum Place Id. at 1 24-25, Ex. L at 170:8-171:5, 118-25. Defendants
conducted an internet search of this addaeskliscoveredhat itbelonged t@ different

institution: St. Vincent’'s Mental Health Services (“St. Vincent'sTl. at{ 25.

On March 3, 2016ylagistrate Judge Ellis heltteleconference regarding Defendants
First Motion for Sanctionsld. at 26;seeDoc. 26 At the teleconference, Magistrate Judge
Ellis informed Ofodile that he had an obligation to confirm the information his @renided,
and warned that iDfodile was unable tolarify where Plaintiff was treated, she would be unable
to present the evidence at trial. Adams Dg&@6. On March 10, 2016, Ofodile submitted a
declaratiorclaiming that Plaintiffis now firmly convinced that St. Vincent’'s was thereat
institution given that it is at the address she wefdttherapy.Id. at I 27.He also stated that
she had initially refused to sign the HIPAA authorization fbenause shéid not recognize the
address on the formd. On March 16, 2016he partiesappeared before this CoardPlaintiff
was ordered to produce the HIPAA authorizafimmm for St. Vincetis by March 22, 2016 at
5:00 p.m.Id. at{ 29. Plaintiff failed to abide by that deadline as wdd. at § 30.On March
29, 20164 week after the due dadad eleven months after Defendants first requested it

Plaintiff provided the signed form to Defendanid. at 1 31

On April 1, 2016, Defendants issued a subpoena to St. Vincent’'s, which requested



“[alny and all documents in [St Vincent's] possession, custody and/or control

concerning, pertaining, referring or relatinghe diagnosis, evaluation, treatment

care and/ormonitoring of Melissa Monroe’s . . . physical, mental or emotional

conditionby [St.Vincent’s], or anyone employed or affiliated with [St. Vincent’s]

at any time, includingbut not limited to: all medical records and/or reports;

consultation, progress, therapy or similar nqtesedications and prescriptions;

MRI records and xays; statments made for the purpose of obtaining or

maintaining benefits; statements of charges for services; products or tioedica

rendered to Melissa Monroe; records of diagnosis and treatment; laboratory te

results; and records of in-patient and patientcare.”
Id. Ex. Oatl, 4 (emphasis added). However, Defendants encountered further hurdles in
obtaining those documents. On April 25, 2016, Defendants received a certification from St.
Vincent’'s which stated that Plaintiff had never been trethiect Id. at 32 Ex. P. Defendants
informed Magistrate Judge Elle April 28, 2016 that it appeared from St. Vincent's
certification that Plaintiff was never treated for emotional distress aDalt. 31at 1. On May
16, 2016, Ofodilesubmitted a declaratiandicatingthatthe certification was in erraraused by
the fact thaPlaintiff's “[t]herapist. . . was out of the [ffjce when the subpoena was received
by St. Vincent's . . . and . . . was not contacted before the response to the [s]Jubpoena was
returned [to Defendants].” Doc. 32 § 2. He also declared that the therapist had since

requested Plaintiff’'s records from storage, and that she will respond to the subpoena

retrieval Id. at 4.

On May 18, 2016, Magistrate Judge Ellis sanctioned Ofodile in the amount of $500 for
failure to properly investigate the delays in Defendants’ receipt of the AlER#horization
form, and whether St. Christopher was the correct institution, which c&laetiff to be in
violation of several Court orders. Doc. @Birst Sanctions Decision?)All of these failures
could have been avoided timely correctedf Ofodile had conducted even the most basic due

diligenceregarding where, if at alRlaintiff had received mental health treatment.



2. Events After May 18, 2016 Sanctions

On June 15, 2016, this Court held a conferemmkdirectedfodile to update the Court
regarding the status of Plaintiff’'s medical records by June 29, 28d#&ns Declf 36. That
deadline was also not me@nJune 30, 201G day after the deadlin®fodile submitted wo
separate status reports. In the first, received by the Cdltt4it a.m., hendicated that St.
Vincent's still had not received the records from itssifé storage facilitythathe had spoken
with AngelinaAkhvlediani(* Akhvlediani”), a Senior Therapist at St. Vincent's who hadted
Plaintiff, “many time$ since the Jun&5, 2016conference and that heskedAkhvlediani to
provide“the actual treatment recortisDoc. 34at 1 In the secondune 30, 2016 status report,
received by the Court at 1:32 p.1he stated that the records had been retrianelfaxed to

Defendants.Doc. 35.

Defendants werthusable tofinally examine St. Vincent'secords and conduttrther
depositiongelated to those recordslowever, herecordsgivento Defendant®n June 30, 2016
were from the periotlovember 2013 to September 20d#o years after her termination.

Adams Del. 1 38, 42. Moreover, the documents produced did not contain any treatment notes
Defendants wergiven only twelve pages of records consisting of an Admission Note, an Initial
Psychiatric Evaluation and a Discharge Summary Rlkrat 9 38 It was not until almost one

month laer, an July 29, 2016thatDefendants received Plaintiff's treatment records@ogress
notes from St. Vincent'sld. at § 42. None of those documemtsntion Plaintiff's employment

at The Geo Groupld. On August 4, 2016, Defendants deposed Akhal&dvho testifiedin

3 Ofodile actually declared that he had been in contact with Akhvlediani ritaey since the “June 20, 2016”
conference, but because no conference was held or2QuRB616, the Court assumes that he was referring to June
15, 2016. Doc. 34 at 1.



apparent direct conflict with Ofodile’s representasidn the Court on May 16, 20h8dJune
30, 2016that:
(1) the first time Ofodile spoke with her was June 22, 2016;

(2) Ofodile never mentioned to her that Defendants had served a subpoena on St.
Vincent's;

(3) she did not take any vacation or leave of absence in April 2016;
(4) Ofodile never advised her that she should produce ldotaément recordand

(5) she informedDfodile on June 30, 2016 that she intended to withhold progress
notes.

Id. at  43. Plaintiff and Ofdle dispute the above testimdhyDoc. 50 (“Opp. Mot. for
Sanction¥ at 3. In addition, Akhvlediani testifiednter alia, that:

(1) Plaintiff sought therapy in November 2013 as a result of a domestic dispute

with her boyfriend and never mentioned her employment With GeoGroup

and

(2) certain informationincluding Plaintiff's psychiatric evaluation, physical

findings from heprimary care doctor and medication form, lséitl been

withheld from Defendants.
Id. OnAugust 15, 2016, Defendants depoB¢aintiff again Id. at 146. At that time, Plaintiff
revealedhat shehad Akhvlediani’s cell phone number throughoutrdievant time period, and
that they had discussed Plaintiff's personal affairs, potentially visitirty&kiani at her office,
and Plaintiffsmedical recordsld.; Doc. 54 (“Adams Reply Decl.”) Ex. At 312:16-313:16.

On August 30, 2016, Defendants filed this instant Second Motion for Sanctions, and the

motion was fully briefed on October 4, 201Bocs. 41, 50, 55.

4 Specifically, they state thétkhvlediani's testimony is “totally inaccurate,” and that it is “uhfanable” that

Ofodile would be calling St. Vincent's and Akhvlediatiout their failure to honor a subpoena without telling them
that a subpoena was served. Opp. Mot. for Sanctions at 3. Monroe fubtimétisshat she personally informed
Akhvlediani that there was a subpoena for her records. Doc. 52 (“Monf6eadf{ 46.
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Il. Discussion

Defendants file the instant Second Motion for Sanctions after more than fourteen months
of unwarranted delays by Plaintiff and Ofodile in failing to prowadesigned HIPAA
authorization form, and disregard for several of this Court’s orders. A second motion for
sanctions is allowed under Rule 37 if it is brought on different grounds from the firenmoti
Homkow v. Musika Recasdinc, No. 04 Civ. 3587 (KMW, THK), 2008 WL 508597, at *6
(S.D.N.Y. Feb. 26, 2008). Accordingly, the Court’s analysis will focus on events that fdJlowe
or were discovered after May 18, 2016, the date Ofodile was first sanctioned.

The allegedniscondict that occurred or were discovered after the First Sanctions

Decision issued on May 18, 2016 are as folfows

e Plaintiff’s failure to disclose that she possessed Akhvlediani’s cell phone number
throughout the entire relevant period, and had been in regular contact with her, which
was revealed only in August 2016;

e The following representations by Ofodile, which are contradicted by Akhvlesliani’
deposition testimony(1) thatAkhvlediani was out of the office when St. Vincent’s
responded to the subpoena; (2) Plaintiff and Ofodile had done everything within their
power to ensure that the relevant mental health records and produced, and produced

promptly; and2) that he had advised Akhvlieahi to turn over the “actual treatment
records’ and

e The alleged revelation that the St. Vincent's medical records had absolotieiyg
to do with Plaintiff's employment at the Geo Group.

Doc. 53 (“Reply Mot. for Sanctioisat 1-2; Doc. 32 at { 2; Doc. 34 at 1; Adams Decl. | 43.

The Court will address each of these alleged sanctionable offenses in turn.

5> Defendants also claim that Plaintiff and Ofodile should be sanctiemdthfing produced the HIPAA form for St.
Vincent's on March 29, 2016, a week after the Goudered deadline of March 22, 2016. However, this delay
occurred more than a month before Magistrate Judge Ellis issued th&dficsions Decision on May 18, 2016.
Sincecourts can consider the entire record to determine the appropriate sandgorRule 37Abreu v. City of
New York208 F.R.D. 526, 529 (S.D.N.Y. 2002) (citibgapulse Corp. of Am. v. Curtis Pub. C874 F.2d 442,
447 (2d Cir. 1967))Magistrate Judge Ellis was aware of this delay, and could have considefedriefore, the
weeklong failure to timely produce the HIPAA form for St. Vincent's wilittbe conglered a second time in the
instant motion.



A. Plaintiff's Failure to Comply with Discovery Requests and Court Orders

Defendants claim additional sanctions avarrantedunder Rule 37(¢)L) based on the
new revelation that Plaintiff possessed Akhvlediani’s cell phone number throughoeietrant
period, and had been in regular contact with her. Reply Mot. for Sanati®&®s Plaintiff
asserts that her continued contact with her therapist and delay in providing tiuetHigA&\
authorization form for St. Vincent's should not be considered on this motion because &flagistr
Judge Ellis had already addressed these issuéay 18, 2016. Opp. Mot. for Sancticats’.

She is wrong. Of cose, Magistratdudge Ellis could not have considered this information
because he was not made aware of it. It is therefgueopriate to consider it now.

Under Rule 37(c)(1), a court may sanction a party that “fails to provide information . . .
as requied by Rule 26(a) or (e).” Fed.R.Civ.P. 37(c)(1). Under Rule 26(e), Piamist
supplement or correct the disclosure in its initial disclosures, response toreogattay, or
request for production “in a timely manner if the party learns that ire soaterial respect the
disclosure or response is incomplete or incorrect . . . ; or [] as ordered by the Court.”
Fed.R.Civ.P. 26(e)(1). Plaintiff previously conceded that she learned in or around September
2015 that her interrogatory response was incetepdr incorrect when she was asked to sign the
HIPAA authorization form for St. Christopher. Doc. 27 %911. Ofodile declared that
Plaintiff initially declined to sign the HIPAA form for SChristopher because she had never
visited the address ted on the form for any services relating to this cadeat § 9. Moreover,
Plaintiff's testimony during her first deposition on February 29, 28&léblished that she was
fully aware of the address$ ber medical provider, and of the fact that thidrads $ different
from the address of St. Christopher. Adams Dg§12425, Ex. L at 170:8-171:5, 176:18-25.

UnderRule26(e), she should have promptly corrected the material mistake in her interyogat



response, which named St. Christopher as her medical provider, but instead, she doubled down
by providing a HIPAA form for St. Christopher with an address that she knew to bg, \@razh
allowed Defendants to subpoena her medical records from that institution. Indeed, theatient
the correct institution, St. Vincent's, only came to light after Defendantatestig implored
Plaintiff to comply with her discovery obligations, petitioned this Court, and separat
investigated.

Courts may imposenter alia, the following sanctions under Rule 37(c)(1) for violation
of Rule 26(e): imposition of attorneys’ fees and costs expended, preclusion of thetitorat
trial, or dismissabf the action in whole or in parfFed.R.Civ.P37(b)(2)(A)(iii)-(v),
37(c)(1)(A) “Rule 37 sanctions must be applied diligently both to penalize those whose conduct
may be deemd to warrant such a sanction, and to deter those who might be tempted to such
conduct in the absence of such a deterreRbadway Exp., Inc. v. Pipet47 U.S. 752, 763-64
(21980)(internal quotation marks and citation omittetf).selecting the appropriate sanction, the
Court may consider the full record in the casdreu 208 F.R.D. at 529Defendants ask this
Court to both baPlaintiff's emotional distresdamageslaim in itsentirety, and award
Defendants the relevant costs and fees. They further assert that if then€aalytprecludes
Plaintiff from presenting her medical recordsratltandallow Plaintiff to assera garden variety
emotional distresdamages claipPlaintiff would be benefited as she would be relieved of
explainingat trialthe nonexistentconnection between her treatment and her employment at The

Geo Group. Reply Mot. for Sanctions at 5 n.2.

Therelevant factors for determining whether a district court showddcese its broad
discretion under Rule 3re “(1) the willfulness of the non-compliant party or the reason for

noncompliance; (2) the efficacy of lesser sanctions; (3) the duration of tbd péri
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noncompliance, and (4) whether the remmpliant party had been warned of the consequences
of noncompliance.”S.E.C. v. Setteducat#19 F. Appk 23, 24 (2d Cir. 2011(citing Agiwal v.

Mid Island Mortg. Corp.555 F.3d 298, 302 (2d Cir. 2009)[T]hesefactors are not exclusive,
and they need not each be resolved against thegreakgnging the district coud’sanctions for

us to conclude that those sanctions were within the court’s discreomNéw England Tel. Co.

v. Global NAPs Inc624 F.3d 123, 144 (2d Cir. 2010).

In the First Sanctions Decision, Magistrate Judge Ellis only sanctioroetll®©in the
amount of $500 for failing to adequately investigate the identity of the medical prcadie
declined to sanction Plaintiff, concludingter alia, that the failures to produce a correct HIPAA
form were “not the result of bad faith.” First Sanctions Decision at 7-8. Howewss it
subsequently revealed during Plaintiff's second deposition on August 15,tBa8i8he was
communicating with Akhvlediani throughout the relevant period to provide personal updates,
and that they even discussed Plaintiff and her children visiting Akhvlealidwerr office Adams
Reply Decl.Ex. Aat 312:16313:16. This new testimony belies Pldifdirepresentations that
her failures were caused by “innocent confusion” as to the medical providens, “caused by
the passage of time.” Monroe Aff. § 18. This is not a situation where extended timerb&tere
incident and disclosure caused loss of memory or confusion. Plaintiff was in coitiaoemw
medical provider throughout, and any initial confusion she may have had should have been
promptly corrected when she learned that the institution name she provided wed ddeat
address differerfrom where she received treatment and was contemplating visiting. Her failure
to do so caused more than fourteen months of delay. Furthermore, as Magistratelifudge El
previously found, Plaintiff's failures to timely provide the correct infororatird HIPAA form

prejudiced the Defendants by requiring them to expend timmaking repeated requests and

11



petitioning thisCourt. SeeFirst Sanctions Decision at 6.

However, the Court nonetheless finds tthamissal of the emotional distress damages
claim is unwarranted at this juncturBismissal is‘pungent, rarely used, and conclusive,” and
thus, is only employed where a court is “sure of the impotence of lessepsariciWorld Wide
Polymers, Inc. v. Shinkong Synthetic Fibers Cap4 F.3d 155, 160 (2d Cir. 201@)ting
Dodson v. Runyqr86 F.3d 37, 39 (2d Cir. 1996)Rlaintiff has since complied with her
discovery obligations, albeit belatedly, and Defendargscurrentlyn possession dhe medical
records. Moreover, the Court had not previously warned Plaintiff that her dethys a
noncompliance may result in striking of her claiWorld Wide Polymers, Inc. v. Shinkong
Synthetic Fibers Corp694 F.3d 155, 160 (2d Cir. 201@&pcating a dismissal of a claim where
the plaintiff had no notice that a possible consequence for noncompliance with the court’s
discovery order could bergking its request for damagesThe Court now hereby notifies
Plaintiff and Ofodile that any further misconduct in this action may result in hpaatismissal
of one claim, but the entire action.

Furthermore, in awarding relevant fees and costs, courts must consider thialfinanc
circumstances of the sanctioned pafjac Truong v. Hung Thi NguyeNo. 10 CIV. 386 DAB,
2013 WL 4505190, at *6 (S.D.N.Y. Aug. 22, 20138assower v. Fie|l®d73 F.2d 75, 81 (2d
Cir.1992) (citations omitted). Plaintiff avers that she would not be able to pay myoneta
sanctions as she is a single mother of three and is employed at a job that paybbaee
minimum wage. Monroe Aff.  21. Thus, although the Court finds that she engaged in highly
sanctionable conduct, it also finds that any monetary sanctions would impose an unreasonabl

burden on Plaintiff.

12



B. Ofodile’s Misrepresentations to this Court

The Court further finds that Ofodile engaged in miscondftiet Magistrate Judge Ellis
sanctioned him in the amount of $500 on May 18, 2016. On April 1, 2016, Defendants
subpoenaed St. Vincent's for “[ajny and all documents . . . pertaining, referringtongeb the
diagnosis, evaluation, treatment, care and/or monitoring of [Plaintiff's] . . .qathysental or
emotional condition by [St Vincent’s or its employees].” Adams Decl. Ex. O at 4. The
subpoena further enumerated the following categories of documents: “all hnedards and/or
reports; consultation, progress, therapy or similar notes, medications anthposss; . . .
products or medications rendered to [Plaintiff]; records of diagnosis and treaabenatory
test results; and records ofpatient and oupatient care.”ld. However, the first production
made on June 30, 2016 only included twelve pages consisting of an Admission Note, an Initial
Psychiatric Evaluation and a Discharge Summary Plan, spanning a period frombd¢oa913
to September 2014d. at § 38. The second production on July 29, 26dkided Plaintiff's
treatment records and progress notes, but it still did not include any psyahrattations,
physical findings from Plaintiff's primary care doctor or medication foridsat §142-43.
Defendants ask this Court to sanction Ofodile for this deficiency. Akhvlediarfieesin
August 4, 2016 that she previously advised Ofodile that St. Vincent’'s would not be sending “any
sensitive information like progress notesd. at {1 43. However, Ofodile did nothing to ensure
that those notes, along with other subpoenaed documents, were proldueed] 44.

In fact,on May 16, 2016 and June 30, 2008pdile expressly representedMagistrate
Judge Ellis andhe Court that:(1) Akhvlediani was out of the office when St. Vincent's
responded to the subpoena in April 2016; (2) Plaintiff and Ofodile had done everything within

their power to ensure that the relevant mental health records and produced, and produced

13



promptly; and (B Plantiff and Ofodile had advised Akhvlediani to turn over the “actual
treatment records.” Doc. 32 at 11 2, 5; Doc. 34 At These representations are directly
contradicted by Akhvlediani’s testimony on August 4, 2016 in which she asserts thatehe ne
spoke to Ofodile before June 22, 2016, she did not take any vacation or leave of absence in April
2016, Ofodile never told her that St. Vincent’s was subpoenaed by Defendants, Ofodile never
advised her to produce actual treatment records, and she told Ofodile on June 30, 2016 that she
intended to withhold progress notes. Adams Decl. It4i8.also contradicted by Plaintiff’s
concession that she had Akhvlediamitatact information the entire time and thus the
miscommunication with St Vincent’'s could have been avoided.

Plaintiff and Ofodile dispute Akhvlediani’s testimony. Plaintiff allegedly cotetz
Akhvlediani after St. Vincent's claimed not to have hedaeal records. Monroe Aff. § 4. She
asserts that she told Akhvlediani about the subpoena on St. Vincent's, and St. Vincemt's cla
Id. at 11 56. Akhvlediani purportedly responded that she would request Plaintiff's records, tha
it would take approximately two weeks, and that she would respond to the subpoena when the
records arrive.ld. at 1 6. Plaintiff and Ofodile further state that “it is unfathomable that Counsel
and Plaintiff would be calling St. Vincent’'s Family Services, talking to the fpaiitd the
Counselor about their failure to honor a subpoena served on them and the ensuing consequences
and harm coming to Plaintiff and Counsel because of that failure without tellinigaber
subpoena was served.” Opp. Mot. for Sanctions s¢é)oc. 51 (“Ofodile Decl.”)|] 810, 12.
He argues that the proper motion would be to sanction St. Vincent'’s for failure to honor the
subpoena, not to sanction Plaintiff and/or Ofodile for that failure. Opp. Mot. for Sanct@ns at
This argument fails.

TheCourt does not find Ofodile’s statements that seek to refute Akhvlediani’'s tegtimon

14



to be credible given the tortured history of the instant litigation. The Courtiadisorfo credible
reason for Akhvlediani to provide false testimony during her August 4, 2016 deposition, and
Ofodile fails to show otherwise. Ofodile merely relies on the unfounded assertion tha
Akhvlediani gave false testimony because Defendants “threatened” her that mertéadamply
with the subpoena would lead to sanctions. @éddecl. at § 14.Hewas presumably under a
similar “threat” that the continued delay in the Defendants’ receipt of toed® from St.
Vincent'smaylead to a second sanction. Furthermore, Ofodile does not adequately dispute
Akhvlediani’s testimony tathe knew her intention to withhold progress notes. Thus, Ofodile
has at least misrepresented to this Courthtedtad doneverythingwithin his power to ensure
prompt production of the relevant medical records. He did not. Ofaudethat certain
subpoenaed documents would be withheld by Akhvlediani, and did not attempt to correct this by
fully clarifying St. Vincent’s obligations pursuant to the subpoena, and/or by imgrm
Defendants of Akhvlediani’'s intentlis conduct is even more egregious considering that his
misrepresentation occurred on the heels of his May 18, 2016 sanction for gross falures t
delayed Defendants from obtaining these records by more than fourteen monti@oufthe
finds that Ofodile at best intended to deceive this Court and Defendants in orderdodaldly
Defendants from obtaining a full productiam,to cover for his failures to timely comply with
Court orders, and at worst sought to obstruct Defendants from receiving the withheldipnoduc

Although Rule 373inapplicable here as a party does not have the obligation to seek
documents from third parties “if compulsory process against the third partiedabkevin the
party seeking the document§hcherbakovskiy. Da Capo Al Fine, Ltgd490 F.3d 130, 138 (2d
Cir. 2007),a district court magua spontémpose sanctiongursuant to Rule 11 abs inherent

power to impose sanctions. Under Rule 11, a courtsnayspontémpose sanctionor

15



violating Rule 11(b) by “making false, misleading, improper, or frivolous repregergdb the
court.” Williamson v. Recovery Ltd. Partnershigl2 F.3d 43, 51 (2d Cir. 2008geparately, a
court may als@ua spontémpose sanctions pursuant to its inherent power “to manage their own
affairs so as to achieve thederly and expeditious disposition of cases,” which includes
“disciplin[ing] attorneys who appear before itChambers v. NASCO, In&01 U.S. 32, 43
(1991)(citationomitted). In order tosua spontémpose Rule 11 sanctions or sanctions pursuant
to courts’ inherent power, a court must find “subjective bad faiiuhammad v. Walmart
Stores E., L.R.732 F.3d 104, 108 (2d Cir. 2013). When a court invokes its inherent power, there
is a narrow excepn to the bad faith requirement. If the alleged misconduct was not a “conduct
of the litigation” or “taken on behalf of a client,” a court need not make a spéoiding of bad
faith in order to impose sanctionmt’l Cards Co., Ltd., v. Mastercard tth, Inc., No. 13 Civ.
2576 (LGS), 2017 WL 3575254, at *4 (S.D.N.Y. Aug. 17, 2Qtiting United States v. Seltzer
227 F.3d 36, 42 (2d Cir. 2000)

“[M]Jaking a false statement with intent to mislead [a c]og#dttainly evinces subjective
bad faith. Macolor v. Libiran No. 14 Civ. 4555JMF), 2015 WL 1267337, at *4 (S.D.N.Y.
Mar. 18, 2015)see also Ptak Bros. Jewelry, Inc. v. Ptdk, 06 Civ. 13732 (DC), 2009 WL
807725, at *9-10 (S.D.N.Y. Mar. 30, 2009) (entering default judgment as a sanction for, among
other things, attorney misrepresentations to the C&u)C. v. Smitiy10 F.3d 87, 97 (2d Cir.
2013) (*Under Rule 11(c)(3) and the inherent power of the court, sanctioagpopriate
where an individual has made a false statement to the court and has done so in badraith.”
accordance with Rule 11(c)(3) and due process requirements, Ofodile is heeetsddio show
cawse as to why the Court should not impose sanctions on him pursuant to either Rule 11 or the

Court’s inherent powers.
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A. Relevance of St. Vincent's Records to Plaintiff's Emotional DistresSlaim

Defendants also claim that Plaintiff should be sanctioneddpalleged
misrepresentation that she received therapy concerning her employmkat@to GroupShe
first made this assertion in one of her interrogatory responses, and stthingthat St.

Vincent's treated her for emotional distress caused by Defenddotwoe Aff. { 1116;

Adams Decl. Ex. A at 223. Plaintiff claims that sincehe was the primary breadwinner, once
she was terminated from her position at The Geo Group, her relationship with fiesmigbognd
father of her children deteridexd, which led her to seek treatment at St. Vincent's. Opp. Mot.
for Sanctions at @; Monroe Aff.{ 1214. However, upon reviewing the documents from St.
Vincent's,Defendants believe that her treatment was irrelevant to her employment at The Geo
Group and ask this Court to impose sanctions on Plaintiff for causing Defendants to expend
much time and resources in obtaining these irrelevant records. Rule 37 is ifdgbleause it
does not allow sanctions for providing information that the opposirtg pelieves is irrelevant.
Fed.R.Civ.P. 37(c)(1), Fed.R.Civ.P. 26(a), Fed.R.Civ.P. 26(e). Thus, the relevant inquiry is
whether this Court should neverthelésgherseek tossua spontémpose sanctions pursuant to
Rule 11 or the Court’s inherent powéos the alleged misrepresentationher interrogatory
response.

The record does not show that Plaintiff acted in subjective bad faith and Plaintiff
maintains that she believes her termination was at the root of her emotional.tibefendants’
posiion may be that this argument fails to establish Plaintiff’'s emotional distress claimtagains
Defendants, but whether Plaintiff’'s argument would eventually succeed istooquer a later
proceeding.Misunderstanding the law or attempting to extend the law to a novel application is

not an appropriate basis for sanctioGee
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Grp., Inc., 186 F.3d 157, 166 (2d Cir. 1999) (“The issue of sanctions brings to the surface the
tension between the goal of discouraging abuse of the legal system and that of encouraging
refinement of the law through the assertion of novel but non-frivolous legal theories.”); Classic
Tool Design, Inc. v. Castrol Indus. N. Am., Inc., 58 F. Supp. 2d 313,315 (S.D.N.Y. 1999)
(declining to award sanctions where the action is nearly a “misunderstanding of the law of
former adjudication [rather] than as a deliberate insult to the Court.”). Thus, the Court declines
to sanction Plaintiff for making this assertion.
III. CONCLUSION

For the reasons stated above, Defendants’ motion for sanctions is GRANTED in part and
DENIED in part. Specifically, the Court finds that Plaintiff engaged in highly sanctionable
conduct in failing to abide by her discovery obligations, which would normally warrant monetary
sanctions of relevant attorneys’ fees and costs incurred by Defendants. However, her financial
circumstances counsels against the imposition of a monetary fee. Nonetheless, the Court notifies
Plaintiff that any further misconduct may lead to dismissal of the entire case. Ofodile is directed
to show cause by October 2, 2017 as to why he should not be further sanctioned pursuant to
either Rule 11 or the Court’s inherent powers.

The Clerk of the Court is respectfully directed to terminate the motion, Doc. 41.

It is SO ORDERED.

Dated:  September 6, 2017
New York, New York

Edgérdo Ramos, U.S.D.J.
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